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46769  Military  assistance  for  Thailand  Presidential 
determination 

■  46809  Food  Stamp  Program  USDA/FNS  proposes  a  rule 
amending  the  Food  Distribution  Program  on  Indian 
reservations;  comments  by  9-9-80 

47108  Unemployment  Compensation  Labor/ETA 
revises  interstate  arrangement  for  combining 
employment  and  wages;  effective  8-11-80  (Part  VIII 
of  this  issue) 

46803  Mortgage  Insurance  and  Home  Improvement 
Loans  HUD  decreases  certain  maximum 
allowable  finance  charges  and  interest  rates 

46992  Mine  Safety  Labor/MSHA  issues  rule  requiring 
rescue  teams  for  all  underground  mines;  7-11-81 
(Part  II  of  this  issue) 

46827  improving  Government  Regulations  Committee 
for  Purchase  from  the  Blind  and  Other  Severely 
Handicapped  publishes  intent  not  to  review 
significant  regulations  during  the  period  of  6-2 
through  12-1-80 

46831,  SchogI  Breakfasts,  Lunches,  and  Milk  USDA/ 

46832  FNS  adjustments  of  national  average  factors  for 
payment  and  maximum  rates  for  reimbursements; 
effective  7-1-80 
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Highlights 


47008  Toxic  Substances  EPA  proposes  rule  concerning 
records  and  reports  of  allegations  of  adverse 
reactions  to  health  or  environment,  to  any  person 
who  manufactures,  processes,  or  distributes 
chemicals;  comments  by  10-9-80  (Part  III  of  this 
issue) 

47052  Price  Standards  COWPS  requests  comments  on 
modifications  of  voluntary  third  year  program;  due 
by  8t1-80  (Part  V  of  this  issue) 

46815  Income  Tax  Treasury /IRS  proposes  ngulations 
providing  guidance  for  taxpayers  in  treatment  of 
reserves  for  guaranteed  debt  obligations;  comments 
and  requests  for  hearing  by  9-9-80 

46895  Income  Tax  HUD  publishes  Draft  Trust  Indenture 
and  Draft  Loan  Agreement  for  tax-exempt  financing 
with  GNMA  mortgage-backed  securities;  comments 
by  7-25-80 

46842  Privacy  Act  Documents  DOD/Army 

46958  Sunshine  Act  Meetings 

Separate  Parts  of  This  Issue 

46992  Part  II,  Labor/MSHA 
47008  Part  III,  EPA 
47028  Part  IV,  Labor/ESA 
47052  Part  V,  COWPS 
47092  Part  VI,  Interior/NPS 
47104  Part  VII,  Interior/BLM 
47108  Part  VIII,  Labor/ETA 
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The  President 

ADMINISTRATIVE  ORDERS 

46769  Thailand,  military  assistance  (Presidential 
Determination  No.  80-21  of  July  1, 1980} 

Executive  Agencies 

Administrative  Conference  of  United  States 

RULES 

46771  Recommendations  on  Magnuson-Moss  rulemaking, 
petroleum  price  regulations  enforcement 
procedures,  etc.;  and  waiver  of  bylaws 

• 

Agricultural  Marketing  Service 

RULES 

Cotton: 

46782  American  upland;  grade  standards 

46783  Classification,  testing,  and  standards;  sampling 
requirements 

46786  Lemons  grown  in  Ariz.  and  Calif. 

46786  Papayas  grown  in  Hawaii 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and 
Plant  Health  Inspection  Service;  Food  and  Nutrition  , 
Service;  Forest  Service;  Rural  ElectriHcation 
Administration. 

Animal  and  Plant  Health  Inspection  Service 

RULES  ;> 

Overtime  services  relating  to  imports  and  exports: 
46785  Commuted  traveltime  allowances 

Plant  quarantine,  domestic: 

46784  Gypsy  and  browntail  moth 

Army  Department 

See  also  Engineers  Corps. 

NOTICES 

46842  Privacy  Act;  systems  of  records 

Blind  and  Other  Severely  Handicapped, 

Committee  for  Purchase  From 

PROPOSED  RULES 

Improving  Government  regulations: 

46827  Regulatory  agenda 

NOTICES 

46841,  Procurement  list,  1980;  additions  and  deletions  (3 
46842  documents] 

Civil  Aeronautics  Board 

RULES 

Charters: 

46796,  ‘  Unused  space;  use  for  employees,  air 

46797  transportation  promoters,  barters,  etc.  (4 

documents) 

Charters,  public: 

46801  Free  and  reduced  rates;  unlimited  use  for 
promotional  and  business  purposes 
Free  and  reduced  rate  transportation: 

46797  Carriers  exemptions;  barter  transactions  and 

.  promotional  programs 


PROPOSED  RULES 
Charters: 

46812  Return  obligation  for  stranded  passengers 

NOTICES 

46839  Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits 
Hearings: 

46838  Deutsche  Lufthansa  Aktiengesellschaft 

46838  Guyana  Airways  Corp. 

46839  Thai  Airways  International  Ltd. 

46958  Meetings;  Sunshine  Act  (2  documents] 

Commerce  Department 

See  also  International  Trade  Administration; 

Travel  Service. 

NOTICES 

Laboratory  Accreditation  Program,  National 
Voluntary: 

46840  Thermal  insulation  materials,  concrete,  and 
carpet;  quarterly  report 

Commodity  Futures  Trading  Commission 

NOTICES 

46958  Meetings;  Sunshine  Act  (2  documents] 

Defense  Department 

See  also  Army  Department:  Engineers  Corps;  Navy 
Department. 

RULES 

46806  Guard/Reserve  Forces  facilities  projects; 

operational  readiness  and  mobilization  funding 

limit 

NOTICES 

Meetings: 

46848  Science  Board 

Economic  Regulatory  Administration 

PROPOSED  RULES 

Petroleum  allocation  and  price  regulations: 

46811  Equal  application  rule;  sales  of  gasoline;  hearing 
change 

NOTICES 

Consent  orders: 

46849  Kansas-Nebraska  Natural  Gas  Co.,  Inc. 

Crude  oil,  domestic;  allocation  program: 

46850  Refiners  buy/sell  list;  April  through  September 
Remedial  orders: 

46850  Taylor  Oil  Co. 

Education  Department 

NOTICES 

Meetings: 

46848  Community  Education  Advisory  Council 

Employment  and  Training  Administration 

RULES 

Unemployment  compensation: 

47108  Federal-State  program:  interstate  arrangement  for 

combining  employment  and  wages 
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Employment  Standards  Administration 

NOTICES 

47028  Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination  decisiops, 
modiHcations,  and  supersedeas  decisions  (Conn., 
Fla.,  Ind.,  La.,  Md.,  Mich.,  Mo.,  Mont.,  N.  Mex., 

Ohio,  Pa.,  S.C.,  Tex. 

Energy  Department 

See  also  Economic  Regulatory  Administration; 
Federal  Energy  Regulatory  Commission;  Hearings 
and  Appeals  Office,  Energy  Department. 

RULES 

Oil;  administrative  procedures  and  sanctions: 

46787  Interpretations 

NOTICES 

Committees;  establishment,  renewals,  terminations, 
etc.; 

46848  Dose  Assessment  Advisory  Group 

Engineers  Corps 

NOTICES 

Environmental  statements;  availability,  etc.: 

46842  San  Francisco  Bay  Region,  Calif.;  navigation 

projects  maintenance  dredging 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

46806  Missouri;  correction 

Air  quality  planning  purposes;  designation  of  areas: 

46807  California  and  Nevada 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

46826  Missouri 
Toxic  substances: 

47008  Records  and  reports  of  allegations  of  significant 

adverse  reactions  to  health  or  environment 
NOTICES 

Environmental  statements;  availability,  etc.: 

46890  Agency  statements;  weekly  receipts 

Federal  Communications  Commission 

PROPOSED  RULES 
Communications  equipment: 

46827  Motor  vehicle  spark-type  ignition  systems; 
interference;  proceeding  continued 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 

46864  Central  Power  &  Light  Co.  et  al. 

46864  Colorado  Interstate  Gas  Co. 

46869  Consolidated  Gas  Supply  Corp. 

46869  Consolidated  Gas  Supply  Corp.  et  al. 

46869  Delmarva  Power  &  Light  Co. 

46871  Eastern  Iowa  Light  &  Power  Cooperative 

46872  Eastern  Shore  Natural  Gas  Co. 

46872,  Fayetteville,  N.C.  Public  Works  Commission  (2  • 

46873  documents) 

46874  Gateway  Texaco 

46874  General  Public  Utilities  Corp. 

46875  Harrison  Western  Corp. 

46876  Idaho  Power  Co. 

46876  Interstate  Power  Co. 

46876  Michigan  Wisconsin  Pipe  Line  Co. 


46877  Michigan  Wisconsin  Pipe  Line  Co.  et  al. 

46877  New  York  Power  Pool 

46877,  Panhandle  Eastern  Pipeline  Co.  (2  documents) 

46878 

46879  Panhandle  Eastern  Pipeline  Co.  et  al. 

46879  Public  Service  Co.  of  Colorado 

46880  Public  Service  Co.  of  New  Mexico 
46880,  Santa  Clara,  Calif.  (2  documents) 

46881 

46882  Sierra  Pacific  Power  Co.  et  al. 

46884,  Transcontinental  Gas  Pipe  Line  Corp.  (3 

46885  documents) 

46886  Tucson  Electric  Power  Co. 

46886  Utah  Power  &  Light  Co. 

46886  Valero  Interstate  Transmission  Co.  et  al. 

46887  Vista  Irrigation  District 

46887  Warren  Petroleum  Co. 

46888  West  Texas  Utilities  Co. 

46958  Meetings;  Sunshine  Act  * 

Natural  Gas  Policy  Act  of  1978: 

46853-  Jurisdictional  agency  determinations  (2 

46863  documents) 

Federal  Financial  Institutions  Examination 
Council 

RULES 

46793  Freedom  of  Information  Act,  implementation  and 
organization  and  functions 

Federal  Home  Loan  Bank  Board 

NOTICES 

46958  Meetings;  Sunshine  Act 

Federal  Housing  Commissioner— Office  of 
Assistant  Secretary  for  Housing 

RULES 

Mortgage  and  loan  insurance  programs: 

46802,  Interest  rate  changes  (2  documents) 

46803 

Federal  Maritime  Commission 

NOTICES 

46959  Meetings;  Sunshine  Act  (2  documents) 

Federal  Reserve  System 

NOTICES 

Applications,  etc.: 

46893  Equitable  Bankshares  of  Colorado,  Inc. 

46893  First  Alabama  Bancshares,  Inc. 

46894  First  Villa  Grove  Bancorp.,  Inc. 

46894  .  La  Grange  Park  Banc  Corp. 

46894  Security  State  Bank  Shares 

Federal  Trade  Commission 

NOTICES 

46959  Meetings;  Sunshine  Act 

Food  and  Drug  Administration 

NOTICES 

Meetings: 

46894  Consumer  participation;  information  exchange 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program; 

46784  Performance  reporting  system  for  State  agencies; 
correction 
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PROPOSED  RULES 

Food  stamp  program: 

46809  Indian  reservations;  food  distribution  program; 
technical  amendments 

NOTICES 

46833  Child  care  food  programs;  national  average 
payment  rates,  administrative  payment  rates,  and 
day  care  home  food  service  payment  rates 
Child  nutrition  programs: 

46832  School  breakfast  program;  payment  factors 
national  average  (July-December,  1980) 

46831  School  lunch  program;  payment  factors,  national 
average  (July-December,  1980) 

46832  Special  milk  program,  reimbursement  rate 

Forest  Service 

NOTICES 

Classification,  development  plans,  and  boundary 
descriptions: 

46834  Feather  Wild  and  Scenic  River;  middle  fork 
Environmental  statements;  availability,  etc.: 

46836  National  Forest  System  Lands,  withdrawal; 

recommendations  to  Interior  Secretary  for  lands 
segregated  from  mineral  entry  and  State 
selection 
Meetings: 

46836  Carson  National  Forest  Grazing  Advisory  Boards 
46834  Uinta  National  Forest  Grazing  Advisory  Board 

Health,  Education,  and  Welfare  Department 

See  Education  Department;  Health  and  Human 
Services  Department. 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Public 
Health  Service. 

RULES 

46808  Child  day  care  requirements;  correction 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

46888  Decisions  and  orders 
Remedial  orders; 

46889  Objections  filed 

Housing  and  Urban  Development  Department 

See  also  Federal  Housing  Commissioner — Office  of 
Assistant  Secretary  for  Housing. 

NOTICES 

Low  income  housing: 

46895  Draft  trust  indenture  and  loan  agreement  for  tax- 

exempt  financing  with  GNMA  mortgage-backed 
securities;  inquiry 

Interior  Department 

See  Land  Management  Bureau;  National  Park 
Service;  Surface  Mining  Office. 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 

46815  Reserve  for  guaranteed  debt  obligations 

NOTICES 

Authority  delegations: 

46955  Director,  Personnel  Division;  approval  of 

extensions  of  details  and  of  appointment  of 
severely  physically  handicapped 


46956  Regional  Commissioners  et  al.;  accept  or  reject 
offers  in  compromise 

International  Trade  Administration 

RULES 

Export  clearance: 

46802  Shipper’s  export  declaration;  value  requirements 
for  flling 

International  Trade  Commission 

NOTICES 

Import  investigations: 

46918  Surveying  devices 

Interstate  Commerce  Commission 

NOTICES 

46915  Hearing  assignments 

Railroad  operation,  acquisition,  construction,  etc.: 
46917  Montana  Railway  Corp.  et  al;  correction 
46917  Norfolk  &  Western  Railway  Co. 

46917  Pend  Oreille  Valley  Railroad,  Inc. 

Railroad  services  abandonment: 

46916  Illinois  Central  Gulf  Railroad  Co. 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments; 

46918  Barnes  Worsteds,  Inc. 

Labor  Department 

See  also  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Mine 
Safety  and  Health  Administration;  Occupational 
Safety  and  Health  Administration. 

NOTICES 

Adjustment  assistance: 

46931  Apex  Glove  Co. 

46932  Arrow  Metal  Products  Corp. 

46935  Certainteed  Corp.  et  al. 

46932  Chicago  Pneumatic  Tool  Co.  et  al. 

46933  Dart  Truck  Co.  et  al. 

46922  General  Electric  Co. 

46933  International  Silver  Corp. 

46935  Lewis  &  Clark  Chrysler  Plymouth,  Inc. 

46935  Miller  Plating  Corp. 

46940  Penn  Children’s  Dress  Corp. 

46940  Ship  ’N  Shore 

46940  Timex  Components,  Inc. 

Meetings: 

46941  Steel  Tripartite  Advisory  Committee 

Land  Management  Bureau 

RULES 

47104  Grazing  administration  and  trespass; 

implementation  of  Public  Rangelands  Improvement 

Act  of  1978 

NOTICES 

Alaska  native  claims  selections;  applications,  etc.: 

46911  Toghotthele  Corp.  et  al. 

Meetings: 

46912  Federal-State  Coal  Advisory  Board 
Sale  of  public  lands: 

46914  Nevada 

Wilderness  areas;  characteristics,  inventories,  etc.: 

46913  Arizona 


VI 
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Withdrawal  and  reservation  of  lands,  proposed, 
etc.: 

46909,  California  (2  documents) 

46914 

Mine  Safety  and  Health  Administration 

RULES 

Education  and  training: 

46992  Mine  rescue  teams 

NOTICES 

Petitions  for  mandatory  safety  standard 
modiOcations: 

46918,  Cargill  Inc.  (2  documents) 

46920 

46919  Consolidated  Coal  Co. 

46919  Emery  Mining  Corp. 

46921  Jim  Walter  Resources,  Inc.  (2  documents) 

46921  Kickapoo  Coal 

46920  Occidental  Oil  Shale,  Inc. 

46920  United  Castle  Coal  Co. 

National  Aeronautics  and  Space  Administration 

NOTICES 

46941  Senior  Executive  Service  Performance  Review 
Board;  membership 

National  Park  Service 

RULES 

47092  Rights-of-way:  principles  and  procedures;  interim 
rule  and  request  for  comments 

National  Science  Foundation 

NOTICES 

Meetings: 

46941  Advisory  Council'  postponement 

Navy  Department 

NOTICES 

Meetings: 

46847  Chief  of  Naval  Operations  Executive  Panel 
Advisory  Committee  (2  documents) 

46848  Naval  Research  Advisory  Committee;  correction 

Nuclear  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 

46941  Arizona  Public  Service  Co.  et  al. 

46943  Carolina  Power  &  Light  Co. 

46943  Toledo  Edison  Co.  et  al. 

46943  Virginia  Electric  &  Power  Co. 

46959  Meetings;  Sunshine  Act 

Nuclear  Safety  Oversight  Committee 

NOTICES 

46944  Meetings 

Occupational  Safety  and  Health  Administration 

NOTICES 

Variance  applications: 

46922  General  Motors  Corp. 

Personnel  Management  Office 

RULES 

46778  Adverse  actions;  republication 
46777  Restoration  to  duty  of  injured  employees:  deletion 
of  1-year  limitation;  appeals 
Retirement: 

46782  Annuitants  on  temporary  Presidential 

appointments;  exclusions  from  coverage 


Postal  Rate  Commission 

NOTICES 

46959  Meetings;  Sunshine  Act 

Postal  Service 

NOTICES 

46959  Meetings;  Sunshine  Act 

Public  Health  Service 

NOTICES 

Meetings: 

46894  Health  Care  Technology  Naticmal  Center 

Rural  Electrification  Administration 

RULES 

Telephone  borrowers: 

46787  Carbon  arrester  assemblies  for  use  in  protectors 
(Bulletin  345-78);  deferral  of  effective  date 
PROPOSED  RULES 
Electric  borrowers: 

46811  Plant  additions,  use  and  approval  of  general 
funds  for  (Bulletin  103-2) 

NOTICES 

EnvircHimental  statements;  availability,  etc.: 

46837  East  Kentucky  Power  Cooperative;  hearing 

Securities  and  Exchange  Commission 

NOTICES 

46949  Fixed  price  offerings;  issuance  of  letter  to  National 
Association  of  Securities  Dealers,  Inc. 

Hearings,  etcj 

46945  Alabama  Power  Co, 

46944  Filmways,  Inc. 

46946  INA  Cash  Fund,  Inc. 

46948  Liquid  Green  Trust  , 

46950  Ohio  Power  Co.  et  al 
Self-regulatory  organizations;  proposed  rule 
changes: 

46951  National  Association  of  Securities  Dealers,  Inc. 

Small  Business  Administration 

RULES 

Small  business  size  standards: 

46795  Federal  procurement  valued  at  less  than  $10,000; 
clarification 
NOTICES 
Disaster  areas: 

46955  North  Dakota 

Surface  Mining  Office 

PROPOSED  RULES 

Abandoned  mine  reclamation  program; 

46818  Grants  to  States;  funding  period;  receipt  of 
petition  for  rulemaking 

Permanent  program  submission;  various  States: 
46820  Alabama  et  al;  provisons  in  State  programs 

based  on  suspended  and  remanded  rules 

Travel  Service 

NOTICES 

Meetings: 

46841  Travel  Advisory  Board;  change 

Treasury  Department 

See  Internal  Revenue  Service. 

United  States  Railway  Association 

NOTICES 

Loan  applications: 

46957  Consolidated  Rail  Corp. 
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Veterans  Administration 

NOTICES 

Meetings: 

46957  Education  AUowances  Station  Committee 

Wage  and  Price  Stabiiity  Councii 

PROPOSED  RULES 

47052  Price  standards;  evaluation  and  review;  advance 
notice 


MEETiNGS  ANNOUNCED  IN  THIS  ISSUE 


AQRICULTURt  DtPAIITMENT 

Forest  Service — 

46836  Carson  National  Forest  Grazing  Advisory  Boards, 
West  Carson  8-2-80,  East  Carson  7-26-80 
46834  Uinta  National  Forest  Grazing  Advisory  Board, 

7- 30-80 

DEPARTMENT  OF  DEFENSE 

Navy  Department — 

46847  Chief  of  Naval  Operations  Executive  Panel,  7-28 
and  7-29-80 

46847  Chief  of  Naval  Operations  Executive  Panel,  8-19 

and  8-20-80  ^ 

Office  of  the  Secretary — 

46848  Defense  Science  Board  Review,  Panel  on  ASW, 

8- 8-80 

EDUCATION  DEPARTMENT 

46848  Community  Education  Advisory  Council  7-28  and 
7-29-80 

HEALTH  AND  HUMAN  SERVICES  DEPARTMENT 

Food  and  Drug  Administration — 

46894  Consumer  participation,  7-17-80 
Public  Health  Service — 

46894  Office  of  the  Assistant  Secretary  for  Health, 

National  Center  for  Health  Care  Technology,  7-28, 

7- 29  and  7-30-80 

INTERIOR  DEPARTMENT 

Land  Management  Bureau — 

46912  Federal-State  Coal  Advisory  Board,  8-12  and 

8- 13-80,  comments  by  8-7-80 

LABOR  DEPARTMENT 

46941  Steel  Tripartite  Advisory  Committee,  7-21-80 

NUCLEAR  SAFETY  OVERSIGHT  COMMITTEE 
46944  Meeting,  7-28  and  7-29-80 

VETERANS  ADMINISTRATION 

46957  Station  Committee  on  Educational  Allowances, 
7-31-80 

CHANGED  MEETING 

DEFENSE  DEPARTMENT 
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46848  Naval  Research  Advisory  Committee,  7-14  through 
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Surface  Mining  Reclamation  and  Enforcement 
Office — 
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Remanded  Federal  Rules,  various  dates  in  July 
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Titles— 

The  President . 


Presidential  Determination  No.  80-21  of  July  1,  1980 

Determination  To  Authorize  the  Furnishing  of  Immediate  Mili¬ 
tary  Assistance  to  Thailand 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  section  506(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended-  (the  Act).  I  hereby  determine  that: 

1)  an  unforeseen  emergency  exists  which  requires  immediate  military  assist¬ 
ance  to  Thailand;  and 

2)  the  aforementioned  emergency  requirement  cannot  be  met  under  the  author¬ 
ity  of  the  Arms  Export  Control  Act  or  any  other  law  except  section  506(a)  of 
the  Act. 

Therefore,  I  hereby  authorize  the  furnishing  of  up  to  $1,100,000  in  defense 
services  by  the  Department  of  Defense  to  Thailand  for  the  purposes  of  chapter 
2  of  part  11  of  the  Act. 

You  are  requested,  on  my  behalf,  to  report  this  determination  to  the  Congress 
as  required  by  law,  and  none  of  the  defense  services  provided  for  herein  shall 
be  furnished  to  Thailand  until  after  such  report  has  been  made. 

This  determination  shall  be  published  in  the  Federal  Register. 


[FR  Doc.  80-20804 
Piled  7-0-80;  2:45  pm| 
code  3195-01-M 


THE  WHITE  HOUSE, 
Washington,  July  1,  1980. 
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Rules  and  Regulations 

Federal  Register 

Vol.  45,  No.  135 

Friday,  July  11,  1980 

This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

Prices  of  new  books  are  Ksted  in  the 
first  FEDERAL  REGISTER  issue  of  each  , 
month. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

1  CFR  Parts  302  and  305 

Recommendations  and  Waiver  of 
Bylaws  of  the  Administrative 
Conference 

agency:  Administrative  Conference  of 
the  United  States. 

action:  Recommendations;  Waiver  of 
Bylaws. 

SUMMARY:  The  Administrative 
Conference  of  the  United  States,  at  its 
Twenty-first  Plenary  Session,  adopted 
four  recommendations  concerning 
Magnuson-Moss  rulemaking,  procedures 
for  enforcing  petroleum  price 
regulations,  coordination  and 
implementation  of  the  Federal  Advisory 
Committee  Act,  and  disqualification  of 
decisional  officials  from  participating  in 
agency  rulemaking.  Recommendations 
of  the  Administrative  Conference  are 
published  in  full  text  in  the  Federal 
Register  upon  adoption.  Complete  lists 
of  Recommendations,  together  with  the 
texts  of  those  Recommendations 
deemed  to  be  of  continuing  general 
interest,  are  published  in  the  Code  of 
Federal  Regulations  (1  CFR  304.2(a]). 

The  Administrative  Conference  also 
waived  temporarily  a  provision  of  its 
bylaws  limiting  the  number  of  public 
members  who  may  be  reappointed 
beyond  their  third  consecutive  term. 
DATES:  These  recommendations  and 
other  resolutions  were  adopted  June  5-^, 
1980  and  issued  July  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Berg.  Executive  Secretary, 
(202-254-7065). 

SUPPLEMENTARY  INFORMATION:  The 

Administrative  Conference  of  the  United 
States  was  established  by  the 
Administrative  Conference  Act,  5  U.S.C. 
671-578.  The  Conference  studies  the 


efBciency,  adequacy  and  fairness  of  the 
administrative  procedures  used  by 
federal  agencies  in  carrying  out 
administrative  programs,  and  makes 
recommendations  for  improvement  to 
the  agencies,  collectively  or 
individually,  and  to  the  President 
Congress,  and  the  Judicial  Conference  of 
the  United  States  (5  U.S.C.  574(1)]. 

The  Administrative  Conference  of  the 
United  States  at  its  Twenty-first  Plenary 
Session,  held  June  5-6, 1980,  adopted 
four  recommendations. 

Recommendation  80-1  completes  the 
Conference’s  study  of  Federal  Trade 
Commission  rulemaking,  undertaken 
pursuant  to  section  202(d)  of  the 
Magnuson-Moss  Warranty-Federal 
Trade  Commission  Improvement  Act  of 
1975.  (For  earlier  recommendations 
deriving  from  this  study,  see 
Recommendation  79-1, 44  F.R.  38817, 
and  Recommendation  79-5,  45  F.R.  2307.) 
It  urges  that  the  Federal  Trade 
Commission  structure  its  rulemaking 
proceedings  so  as  to  narrow  and  to 
focus  the  issues  early  in  the  proceeding. 
It  also  urges  that  in  taking  final  action 
on  the  rule,  the  FTC  Commissioners 
systematically  consider  and  determine 
the  agency  response  to  all  significant 
information  and  argument  received.  The 
recommendation  also  contains  advice  to 
Congress  concerning  procedural 
requirements  for  agency  rulemaking  in 
future  legislation.  Finally,  the 
recommendation  urges  retention  of  the 
existing  expense-reimbursement 
program  under  the  Magnuson-Moss  Act, 
if  the  other  procedures  of  the  Act  remain 
in  effect,  and  it  includes  several 
proposals  for  the  administration  of  that 
program. 

Recommendation  80-2  deals  with 
procedures  for  enforcing  petroleum  price 
regulations.  It  calls  for  abolition  of  the 
existing  review  by  the  Federal  Energy 
Regulatory  Commission  of  remedial 
orders  proposed  by  the  Department  of 
Energy  and  for  improved  adjudicative 
procedures,  including  the  use  of 
administrative  law  judges,  within  the 
Department.  It  also  urges  direct  judicial 
review  of  such  orders  in  the  appellate 
courts,  as  opposed  to  the  United  States 
district  courts. 

Recommendation  80-3  calls  for 
improved  Executive  Branch 
coordination  and  implementation  of  the 
Federal  Advisory  Committee  Act  and 
expresses  the  views  of  the  Conference 
with  respect  to  the  applicability  of  the 


Act  to  ad  hoc  advisory  groups  and 
privately  established  groups. 

Recommendation  80-4  is  addressed  to 
the  standards  and  procedures  agencies 
should  employ  in  determining  whether 
decisional  officials  should  be 
disqualified  or  recuse  themselves  from 
participating  in  agency  rulemaking. 

The  Conference  also  voted  to  waive 
for  the  period  July,  1980-Jime,  1982  a 
provision  of  its  bylaws  limiting  the 
number  of  public  members  who  may  be 
reappointed  beyond  their  third 
consecutive  term. 

Finally,  the  Conference  received 
reports  from  its  Special  Committee  on 
the  Role  of  the  Administrative 
Conference  on  the  research  and 
implementation  programs  of  the 
Conference  and  passed  resolutions 
endorsing  the  Committee's  conclusions. 
The  texts  of  these  resolutions  will  not  be 
published  in  the  Federal  Register. 

Therefore,  Title  1,  Chapter  III  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  302— BYLAWS  OF  THE 
ADMINISTRATIVE  CONFERENCE 

S  302.2  [Amended] 

1.  Section  302.2(b)  is  amended  by 
adding  the  following  footnote  (*]  at  the 
end  of  the  paragraph: 

*The  operation  of  the  second  sentence  of 
paragraph  (b)  is  suspended  for  the  period  July 
1, 1980  through  June  30, 1982. 

PART  305— RECOMMENDATIONS  OF 
THE  ADMINISTRATIVE  CONFERENCE 
OF  THE  UNITED  STATES 

2.  The  table  of  contents  to  Part  305  is 
amended  to  add  the  following  sections: 

Sec. 

305.80- 1  Trade  Regulation  Rulemaking 
Under  the  Magnuson-Moss  Warranty- 
Federal  Trade  Conunission  Improvement 
Act  (Recommendation  No.  80-1). 

305.80- 2  Enforcement  of  Petroleum  Price 
Regulations  (Recommendation  No.  80-2). 

305.80- 3  Interpretation  and  Implementation 
of  the  Federal  Advisory  Committee  Act 
(Recommendation  No.  80-3). 

305.80- 4  Decisional  Officials'  Participation 
In  Rulemaking  Proceedings 
(Recommendation  No.  80-4). 

3.  Section  305.80-1  is  added  to  Part 
305  to  read  as  follows: 
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S  305.80-1  Trade  regulation  rulemaking 
under  the  Magnuson<Moss  Warranty 
Federal  Trade  Commisalon  Improvement 
Act  (Recommendation  No.  80-1). 

The  Magnuson-Moss  Warranty- 
Federal  Trade  Commission 
Improvement  Act  of  1975,  Pub.  L.  93-637, 
established  special  procedures  for  the 
adoption  of  treade  regulation  rules  by 
the  Federal  Trade  Commission.  The  Act 
also  created  a  program  for  the 
reimbursement  of  the  expenses  of 
participants  in  trade  regulation 
rulemaking  who  qualify  for  funding 
under  criteria  set  forth  in  that  statute. 

Recommendations  79-1  and  79-5, 
adopted  by  the  Administrative 
Conference  in  June  and  December  of 
1979,  respectively,  dealt  with  the  Federal 
Trade  Commission’s  implementation  of 
the  statute  through  the  hearing  stage  of 
the  rulemaking  proceeding,  and  with  the 
Commission’s  administration  of  the 
expense-reimbursement  program.  This 
recommendation  supplements  the  two 
previous  recommendations  and 
completes  the  Administrative 
Conference’s  report  to  the  Congress 
required  by  Section  202(d)  of  the 
Magnuson-Moss  Act  (as  amended  by 
Pub.  L.  95-558). 

This  recommendation,  and  the  reports 
on  which  it  is  based,  address  the 
following  topics:  (1)  the  procedures  used 
by  the  Federal  Trade  Commission  in  the 
posthearing  stage  of  Magnuson-Moss 
rulemaking;  (2)  the  value  of  Magnuson- 
Moss  Act  procedures  generally,  and  (3) 
the  effects  of  the  expense- 
reimbursement  program. 

A.  Post-hearing  Procedures  in  Trade 
Regulation  Rulemaking  By  the  Federal 
Trade  Commission 

The  post-hearing  stage  of  Magnuson- 
Moss  rulemaking  is  complex  and 
involves  the  following  steps:  preparation 
of  the  Presiding  OfHcer’s  report; 
preparation  of  the  rulemaking  staffs 
report,  with  recommendations  for  a  rule; 
opportimity  for  public  comment  on  those 
reports;  Bureau  of  Consumer  Protection 
review,  including  the  revision  of  staffs 
recommendations  for  a  rule  and  the 
preparation  of  a  summary  of  the  “post¬ 
record”  comments;  oral  presentations  to 
the  Commission  by  rulemaking 
participants;  consideration  of  a  Hnal  rule 
by  the  Commission;  preparation  of  the 
statement  of  basis  and  purpose  to 
accompany  the  final  rule,  and,  finally, 
publication  of  the  Hnal  rule  and 
statement  of  basis  and  purpose  in  the 
Federal  Register. 

Under  even  the  best  of  circumstances, 
this  would  be  a  lengthy  process. 

*  However,  in  most  proceedings  studied, 
the  FTC  and  interested  persons  had  to 
contend,  in  addition,  with  massive. 


poorly-organized  records  generated 
during  earlier,  unfocused  prehearing  and 
hearing  stages.  See  the  preamble  to  * 
Recommendation  79-1  for  a  description 
of  the  conduct  of  those  stages. 
Consequently,  the  post-hearing  stage  of 
Magnuson-Moss  rulemakirig  has  been 
protracted.  In  the  eight  proceedings  to 
reach  the  Commission  for  final  action  by 
April  of  1980,  the  average  time  from  the 
end  of  the  oral  hearing  to  the  Brst 
Commission  meeting  to  consider  the  rule 
was  more  than  27  months.  In  the  three 
proceedings  ending  with  promulgation 
of  a  final  rule,  the  average  time  from  the 
first  Commission  meeting  to  consider 
the  rule  to  publication  in  the  Federal 
Register  was  an  additional  8.5  months. 

The  massive,  poorly-organized 
records  in  most  of  the  early  Magnuson- 
Moss  rulemakings  are  symptomatic  of  a 
basic  problem  observed  in  the  FTC’s 
trade  regulation  rulemaking 
proceedings:  that  is,  the  failure  of  the 
FTC  to  recognize  that  effective 
implementation  of  the  Magnuson-Moss 
Act  requires  even  more  emphasis  on 
procedural  and  substantive  structuring 
than  agencies  have  traditionally  used 
for  informal  rulemaking  under  5  U.S.C. 
553.  Instead,  the  appropriate  substantive 
structuring — the  focusing  and  narrowing 
of  the  issues— often  did  not  take  place 
until  late  in  the  post-hearing  stage  of  the 
proceedings,  and,  in  many  instances,  not 
until  the  very  end  of  the  administrative 
process.  The  FTC  Commissioners’ 
general  lack  of  involvement  in  the 
process  until  the  very  end,  and  the 
absence  of  any  “feedback”  from  them  to 
staff  and  interested  persons  during  most 
of  the  process,  further  contributed  to  the 
problem  of  lack  of  structure.  As  a  result, 
public  input — by  means  of  rebuttal, 
“post-record”  comments  and  oral 
presentations — was  not  focused 
narrowly  on  issues  or  information  of 
significance  to  the  Commissioners. 

In  addition  to  greater  intermediate 
structuring  or  narrowing  of  the  issues  by 
the  Commissioners,  there  should  also  be 
more  emphasis  on  structure  at  the  end  of 
the  proceeding  because  the  issues  in 
most  trade  regulation  rulemaking 
proceedings  are  likely  to  remain  highly 
complex,  and  the  records  will  probably 
continue  to  be  large.  Specincally,  the 
Commissioners  should  have  procedures 
which  assure  that  they  systematically 
consider  and  respond  to  all  significant 
comments  submitted  by  interested 
persons  during  a  rulemaking  proceeding. 
It  should  be  recognized  that  the 
Commissioners  will  necessarily  have  to 
consult  with  the  rulemaking  staff,  as 
well  as  other  staff  [e.g.,  economists  in 
the  Bureau  of  Economics),  in  analyzing 


and  evaluating  the  record  of  a 
proceeding. 

B.  General  Recommendations  With 
Respect  to  the  Procedures  Required  by 
the  Magnuson-Moss  Act 

The  Administrative  Conference’s 
study  of  the  implementation  of  the 
Magnuson-Moss  Act  by  the  Federal 
Trade  Commission  provides  compelling 
evidence  that  a  statutory  requirement 
for  the  mandatory  use  of  the  procedures 
contained  in  that  act  is  not  an  effective 
means  of  controlling  an  agency’s 
discretion  in  its  exercise  of  a  broad 
delegation  of  legislative  power  which 
has  not  acquired,  in  law,  speciHc 
meaning.  The  Magnuson-Moss  Act 
procedures  can  only  be  effective  when 
the  substantive  decision-making  process 
is  structured,  as  in  adjudication,  by 
fairly  detailed  legal  or  technical 
standards  which  establish  the 
boimdaries  on  the  inquiry  and  inform 
the  participants  what  kinds  of 
information  are  relevant  and  probative.  ^ 
’This  type  of  structure  was  lacking  in 
trade  regulation  rulemaking  by  the  FTC, 
and  consequently,  the  combination  of 
additional  procedural  requirements  with 
informal  notice — and  comment 
procedures  caused  delay  and 
uncertainty  in  the  rulemaking 
proceedings,  and  appears  to  have 
contributed  to  judicial  reversal  of  finql 
rulemaking  actions.  Although  the 
Conference  concludes  that  procedures  in 
addition  to  section  553  procedures 
should  not,  as  a  general  matter,  be 
statutorily  required,  agencies  may 
decide  to  use  such  procedures — or  other 
procedures — in  the  light  of  the 
circumstances  of  particular  proceedings. 
Such  action  by  agencies  would  be 
consistent  with  past  Conference 
recommendations.  See  ACUS 
Recommendations  72-5  and  76-3. 

The  Conference’s  study  of  Magnuson- 
Moss  rulemaking  also  shows  that 
imposition  of  novel  procedural 
requirements,  such  as  those  in  the 
Magnuson-Moss  Act,  is  likely  to  have 
high  transition  costs  if  applied  to 
pending  proceedings.  Even  if  applied 
only  to  new  proceedings,  however, 
sufficient  lead  time  is  required  for  the 
agency  to  develop  the  procedures  and 
internal  structure  needed  to  implement 
the  new  procedures.  Thus,  for  example, 
reasonable  time  must  be  provided  for  an 
agency  to  adopt  speciflc  rules  of 
practice  and  procedure  to  govern  the 
conduct  of  the  proceedings;  to  develop 
the  staff  and  structure  needed  to  index, 
organize,  and  make  available  a  useful 
rulemaking  record;  to  make  available 
and  train  presiding  officers  to  conduct 
the  proceedings,  and  to  inform  and 
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instruct  its  staff  with  respect  to  the  new 
procedural  requirements. 

C.  Evaluation  of  the  Magnuson-Moss 
Act’s  Expense-Reimbursement  Program 

In  Recommendation  79-5,  the 
Conference  concluded  that  the  expense- 
reimbursement  program  was  being 
implemented  faithfully  and  efficiently  in 
accordance  with  the  statute,  and 
adopted  a  number  of  recommendations 
concerning  the  administration  of  the 
program.  The  Conference  reserved 
action  on  larger  questions  relating  to  the 
value  of  the  program. 

Although  the  overall  value  of 
reimbursement  participation  is 
impossible  to  quantify,  reimbursed 
participants  in  the  Commission's 
proceedings  have  provided  a  variety  of 
viewpoints  and  information  on  relevant 
issues  that  would  not  otherwise  have 
been  presented.  Through  briefs  and  oral 
argument,  they  helped  to  focus  the 
Commission’s  attention  on  matters 
which  had  not  been  highlighted  by  other 
participants.  In  addition,  they  developed 
empirical  data  which  was  useful  to  the 
Commission;  effectively  cross-examined 
witnesses  presented  by  other  parties 
and  by  staff,  and  presented  expert 
testimony.  These  contributions  to  the 
Commission’s  proceedings  attest  to  the 
value  of  the  program. 

The  proceedings  under  the  Magnuson- 
Moss  Act  have  frequently  raised 
complex  technical  and  legal  issues 
which  required  expert  legal 
representation  and  a  capacity  to  deal 
with  sophisticated  scientific  and 
analytic  concepts.  In  this  circumstance, 
the  fact  that  a  relatively  small  number  of 
participants  received  substantial 
compensation  in  several  proceedings 
does  not  demonstrate  a  defect  in  the 
design  or  implementation  of  the 
program. 

Although  reimbursed  participants 
often  agree  with  staff  to  the  extent  of 
believing  that  a  rule  should  issue,  many 
significant  differences  between  the 
positions  of  the  reimbursed  participants 
and  the  Commission  staff  emerged. 
General  agreement  as  to  the  need  for  a 
rule  did  not  prevent  participants  from 
presenting  vigorously  critical  analyses 
of  staff  positions  in  proceedings  or  from 
presenting  independent  data  and 
viewpoints  which  enriched  the  record. 
Moreover,  staff  positions  were  altered 
during  the  course  of  several 
proceedings,  so  that  agreement  between 
staff  and  reimbursed  participants  at  the 
outset  disappeared  during  the 
proceeding. 


A.  Recommendations  With  Respect  to  the 
Administration  of  the  Magnuson-Moss  Act  by 
the  Federal  Trade  Conunission 

In  trade  regulation  rulemaking  under  the 
Magnuson-Moss  Act: 

1.  It  is  essential  that  the  Federal  Trade 
Commission  structure  the  rulemaking 
proceedings  to  narrow  and  focus  the  issues 
early  in  the  proceeding  and  prior  to  the 
holding  of  the  hearing  required  by  section 
18(c]  of  the  Federal  Trade  Commission  Act.  It 
is  highly  desirable  that  the  Commissioners 
themselves  participate  in  and  approve  the 
narrowing  and  focusing  of  the  issues  to  be 
explored  at  that  hearing. 

2.  In  taking  final  action,  the  Commissioners 
of  the  Federal  Trade  Commission  should 
systematically  consider  and  determine  the 
agency  response  to  all  significant  information 
and  argument  presented  by  interested 
persons  during  the  rulemaking.  Such 
presentations  and  the  agency's  response  to 
them  should  be  summarized  in  the  statement 
of  basis  and  purpose  accompanying  a  final 
rule.  The  Commissioners  should  have  the 
assistance  of  the  Bureau  of  Consumer 
Protection’s  rulemaking  staff,  as  well  as  other 
Commission  stafi,  during  their  analysis  and 
evaluation  of  the  record  in  the  proceeding. 

B.  General  Recommendations  With  Respect 
to  the  Procedures  Required  by  the  Magnuson- 
Moss  Act 

1.  The  procedures  in  the  Magnuson-Moss 
Act  have  not  proved  to  be  effective  in 
controlling  the  agency's  discretion  in  its 
exercise  of  a  broad  delegation  of  legislative 
power,  and  it  is  recommended  that  Congress 
not  rely  on  such  procedures  for  such  a 
purpose. 

2.  Moreover,  because  of  the  inherent 
difficulty  of  managing  a  proceeding  and 
developing  a  coherent  record  where  portions 
of  the  proceedings  are  to  be  conducted 
pursuant  to  the  Section  553  model,  and  other 
portions  according  to  additional  procedures 
mandated  by  statute,  often  without  a  clear 
line  of  demarcation  between  the  two 
portions,  there  is  a  high  likelihood  of  delay 
and  uncertainty  and  an  increased  risk  of 
judicial  reversal  on  procedural  grounds.  For 
this  reason.  Congress  should  not  ordinarily 
require,  for  agency  rulemaking,  procedures  in 
addition  to  those  specified  by  §  553  of  the 
Administrative  Procedure  Act,  although  the 
agencies  should  have  the  discretion  to  utilize 
them. 

3.  Statutes  which  impose  novel  procedural 
requirements,  like  those  contained  in  the 
Magnuson-Moss  Act,  on  particular  agency 
functions  involve  high  transition  costs  if  they 
are  applied  to  pending  agency  proceedings. 
Consequently,  the  statutes  should,  by  means 
of  delayed  effective  dates  or  otherwise, 
provide  significant  lead  time  to  enable  the 
agency  to  develop  the  necessary  procedural 
and  administration  practices  and  structures 
before  commencing  proceedings  under  the 
new  procedural  requirements. 

C.  Recommendations  With  Respect  to  the 
Magnuson-Moss  Acts  Expense- 
Reimbursement  Program 

1.  If  the  Magnuson-Moss  Act's  procedures 
remain  in  effect,  the  participant 
reimbursement  program  under  the  Magnuson- 


Moss  Act  should  be  continued  without 
substantial  modification. 

2.  If  a  group  appears  to  have  the  capacity 
to  make  a  significant  contribution  to  a 
proceeding  and  it  meets  the  statutory  criteria, 
it  should  be  eligible  for  reimbursement.  No 
limit  should  be  placed  on  the  number  of 
proceedings  for  which  a  group  can  be 
reimbursed,  and  no  arbitrary  ceiling  on  the 
amount  of  reimbursement  to  any  group  in  a 
particular  proceeding  or  year  should  be 
imposed. 

3.  Mandatory  cost-sharing  requirements 
should  not  be  imposed,  since  they  might 
prevent  presentation  of  valuable  viewpoints 
and  evidence.  Fee  schedules  and  overhead 
allocation  formulas  should  be  periodically 
reviewed  to  assure  that  participants  are 
adequately  reimbursed  for  expenses  incurred. 

4.  Public  participant  reimbursement 
programs  should  not  preclude  reimbursement 
of  participants  who  support  or  favor  the 
position  of  the  agency  staff.  In  deciding  how 
reimbursement  funds  should  be  disbursed 
among  agencies  and  proceedings,  decision¬ 
makers  should  take  into  account  the  fact  that 
reimbursement  programs  are  likely  to  be  most 
valuable  in  agencies  or  proceedings  where 
there  is  a  substantial  difierence  between  the 
positions  of  the  agency  staff  and  groups 
seeking  reimbursement.  They  should  also 
consider  the  amount  likely  to  be  spent  by 
other  participants  who  are  not  relying  on  the 
reimbursement  program. 

Separate  Statement  of  Kenneth  Culp  Davis 

The  main  idea  in  Recommendation  80-1  is 
that  Magnuson-Moss  rulemaking  procedures 
do  not  effectively  limit  the  Commission’s 
discretionary  power.  I  fully  agree. 

But  that  idea  is  negative,  and  because  it  is 
negative  it  seems  to  me  inadequate.  Congress 
has  directed  the  Administrative  Conference 
to  study  Magnuson-Moss  procedures  and  to 
report.  My  belief  is  that  Congress  seeks 
affirmative  understanding  that  will  help  it 
determine  what  rulemaking  procedures  it 
should  require.  I  am  disappointed  that  the 
Conference,  after  spending  more  than 
$600,000  on  the  study  of  the  Commission’s 
experience,  fails  to  provide  Congress  with 
constructive  suggestions  of  the  kind  that  are 
much  needed. 

The  Magnuson-Moss  Act  prescribes  eleven 
items  of  procedure,  ten  of  which  have  proved 
to  be  generally  satisfactory — a  notice  stating 
with  particularity  the  reasons  for  the 
proposed  rule,  public  availability  of  all 
written  submissions,  a  requirement  that  the 
rule  be  based  on  the  rulemaking  record, 
opportunity  to  submit  rebuttal  submissions  in 
writing,  findings,  and  reasons  that  go  beyond 
a  statement  of  basis  and  purpose,  oral 
argument,  time  limits,  taking  a  transcript, 
public  availability  of  the  transcript,  and  a 
requirement  of  “substantial  evidence  in  the 
rulemaking  record."  Congress  may  properly 
consider  whether  all  or  most  of  those  ten 
requirements  should  be  added  to  §  553  of  the 
Administrative  Procedure  Act. 

Excessive  cross-examination  has  been  the 
central  cause  of  the  Commission's  procedural 
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failures,  even  though  the  statute  is  well- 
designed  to  protect  against  it  The  statute 
even  authorized  the  Commission  to  forbid  all 
cross-examination  by  private  parties,  it  limits 
cross-examination  to  “disputed  issues  of 
material  fact  it  is  necessary  to  resolve."  and 
the  Commission's  rule  properly  requires 
designation  of  such  issues  before  hearing.  But 
the  Commission  moved  away  from  both  the 
statutory  limitation  and  its  r^e. 

The  Conference  should  now  face  the  vital 
problem  of  what  should  be  the  role,  if  any,  of 
cross-examination  in  making  rules  of  general 
applicability.  I  believe,  as  the  Conference 
said  in  Recommendation  72-5,  that  “trial-type 
procedures  should  never  be  required  for 
rulemaking  except  to  resolve  issues  of 
specific  fact,”  and  I  believe  the  Conference 
should  now  go  further  and  should  recommend 
to  Congress  that  it  should  forbid  cross- 
examination  except  on  disputed  issues  of 
specific  fact  it  is  necessary  to  resolve, 
defining  “disputed  issues”  as  those  on  which 
procedures  short  of  trial-type  procedure  have 
been  sufficiently  used  without  resolving  the 
issues,  defining  “specific  fact"  so  narrowly 
that  cross-examination  by  private  parties 
when  an  agency  is  making  rules  of  general 
applicability  will  be  very  rare  and  will  not  be 
allowed  at  all  in  most  proceedings,  and 
defining  “issues ...  it  is  necessary  to 
resolve”  as  issues  susceptible  of  proof  with 
evidence  and  whose  resolution  is  essential  to 
the  formulation  of  the  rule. 

4.  Section  305.80-2  is  added  to  Part 
305  to  read  as  follows: 

§  305.80-2  Enforcement  of  petroleum 
price  regulations  (Recommendation  No.  80- 
2). 

The  Emergency  Petroleum  Allocation 
Act  of  1973  provides  the  President  with 
broad  pricing  and  allocation  authority 
over  petroleum  products.  Pursuant  to 
this  authority,  a  succession  of 
‘  agencies — ^including  the  Federal  Energy 
Office  (FEO).  the  Federal  Energy 
Administration  (FEA),  cmd.  since  the 
passage  of  the  Itepartment  of  Energy 
Organization  Act  of  1977  (DOE  Act),  the 
Department  of  Energy  (DOE) — have 
promulgated  and  enforced  regulations 
implementing  this  Act 

All  of  these  agencies  have  provided 
for  administrative  adjudications  of 
contested  remedial  orders  alleging 
violation  of  petroleum  pricing 
regulations  and  seeking  refund  of 
overcharges.  Congress,  however,  has 
expressly  excepted  these  enforcement 
proceedings  from  the  adjudicatory 
provisions  of  the  Administrative 
Procedure  Act  As  a  consequence, 
remedial  order  proceedings  in  these 
agencies,  particularly  FEO  and  FEA, 
have  been  less  formal  than  APA 
proceedings  and  subject  to  intense 
criticism  for  failing  to  provide  for  full 
evidentiary  hearings  as  a  matter  of  right 
as  well  as  for  failing  adequately  to 
separate  prosecutorial  and  judicial 
functions  of  agency  personnel.  ^ 


In  the  DOE  Act  Congress  acted  to 
correct  these  perceived  procedural 
deficiencies  in  the  adjudication  of 
remedial  orders.  Where  a  remedial  order 
is  contested.  Section  503(c)  of  the  Act 
provides  an  opportunity  for  an 
evidentiary  hearing,  including  a  right  of 
cross-examination  to  the  extent 
necessary  for  "full  and  true  disclosure  of 
the  facts."  Moreover,  to  guarantee  a 
complete  separation  of  prosecutorial 
and  judicial  functions,  Uiis  hearing  takes 
place  at  the  Federal  Energy  Regulatory 
Commission  (FERC),  an  independent 
agency  within  DOE  not  subject  to  the 
control  of  the  Secretary  of  Energy. 

The  executive  wing  of  DOE,  however, 
has  continued  to  provide  for  its  own 
adjudicatory  procedures  when  its 
"proposed”  remedial  orders  are 
contested.  All  such  cases  are  tried 
before  the  Office  of  Hearings  and 
Appeals  (OHA),  an  executive 
administrative  unit  that  reports  directly 
to  the  Secretary.  Orders  issued  by  OHA 
may  then  be  contested  at  FERC  pursuant 
to  section  503(c).  The  net  result  of  this 
approach  is  that  two  layers  of 
administrative  procedures  now  exist  for 
the  adjudication  of  remedial  orders. 

Elimination  of  Administrative 
Duplication 

Administrative  duplication  can  largely 
be  eliminated  either  by  abolishing  the 
executive  adjudicatory  procedures 
presently  utilized  by  the  Office  of 
Hearings  and  Appeals,  or  by  abolishing 
the  statutorily  required  hearing 
procedures  at  FERC.  For  a  variety  of 
reasons,  abolishing  FERC  review  of 
executive  remedial  orders  is  the 
preferable  alternative. 

FERC  has  fittle  or  no  expertise  in  oil 
pricing  matters.  Moreover,  it  is  already 
charged  with  enormous  day  to  day 
responsibilities,  including  the 
implementation  and  enforcement  of  the 
exceedingly  complex  Natural  Gas  Policy 
Act.  More  importantly,  an 
administrative  structure  that  entrusts  an 
independent  commission  with  the  power 
to  review  orders  issued  by  a  separate 
executive  agency  risks  encouraging 
substantial  policy  fragmentation 
between  the  reviewing  commission  and 
the  executive  agency  charged  with  the 
primary  responsibility  for  promulgating 
rules  and  establishing  policy  in  the  first 
instance.  There  can  be  little  justification 
for  an  administrative  structural 
arrangement  that  risks  such 
fragmentation,  especially  since  the 
adjudicatory  procedures  used  by  the 
Department  of  Energy  represent  a 
substantial  improvement  over  the  more 
informal  procedures  followed  by  its 
predecessors. 


Improvement  of  Administrative 
Procedures 

As  a  corollary  to  abolishing  FERC 
review,  certain  changes  should  be  made 
in  DOE  procedures  to  conform  generally 
with  the  APA’s  requirements  for  formal 
adjudications.  Considerable  controversy 
has  developed  over  procedural 
provisions  dealing  with  the  burden  of 
proof,  the  right  of  a  litigant  to  an 
evidentiary  hearing  for  resolving  a 
disputed  issue  of  material  fact,  the 
application  of  the  agency’s  discovery 
rules,  and  the  agency’s  failure  to  use 
administrative  law  judges.  Given  the 
nature  of  enforcement  cases  in  general 
and  the  complexity  and  often  enormous 
amounts  of  money  at  stake,  in  these 
proceedings,  application  of  the 
adjudicatory  provisions  of  the  APA  to 
DOE’S  remedial  order  proceedings 
would  be  appropriate.  APA  proceedings 
can  significantly  increase  the  overall 
perception  of  fairness  of  the  process  on 
the  part  of  the  litigants,  and  will  not 
unduly  hamper  the  efficiency  of  the 
agency.  Moreoever,  to  ensure  that  an 
independent  decision-maker  is  involved 
at  the  crucial  record  formulation  stage  of 
these  proceedings,  administrative  law 
judges  should  be  used  on  a  regular 
basis.  Finally,  given  the  particular 
importance  of  discovery  in  these 
proceedings,  litigants  should  be  afforded 
discovery  rights  which  accord  with  the 
model  provisions  set  forth  in 
Recommendation  70-4, 

Simplification  of  Duplicative  Judicial 
Review 

Once  the  internal  problems  of 
administrative  duplication  and 
procedure  are  solved,  there  remains  an 
overarching  problem — duplication  of 
judicial  review.  A  final  remedial  order 
issued  by  DOE  is  appealable  to  a  United 
States  district  court,  the  decision  of 
which  may  be  appealed  to  the 
Temporary  Emergency  Court  of 
Appeals.  An  appellate  standard  of 
review  is  employed  at  both  judicial 
levels.  This  approach  unnecessarily 
provides  two  essentially  identical  levels 
of  judicial  review. 

Recommendation 

1.  Administrative  duplication.  FERC  review 
of  remedial  orders  issued  by  the  Department 
of  Energy  pursuant  to  section  503  of  the 
Department  of  Energy  Organization  Act 
unnecessarily  duplicates  the  adjudicatory 
proceedings  currently  provided  within  DOE, 
risks  substantial  policy  fragmentation 
between  FERC  and  DOE,  and  is  unnecessary 
to  attain  adequate  separation  of  prosecutorial 
and  judicial  functions.  Congress  should, 
therefore,  amend  section  503  of  the  DOE  Act 
so  as  to  abolish  FERC  review  of  executive 
remedial  orders  and  to  provide  DOE  with 
authority  to  issue  final  remedial  orders  after 
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meeting  the  procedural  requirements  set  forth 
below  in  Paragraph  2. 

2.  Administrative  procedures.  Congress 
should  require  that  final  remedial  orders  may 
be  issued  by  DOE  only  after  opportunity  for  a 
hearing  on  the  record  in  accordance  with 
sections  554,  556,  and  557  of  the 
Administrative  Procedure  Act.  In  applying 
these  provisions  of  the  APA,  DOE  should  use 
administrative  law  judges,  provide  for  an 
appeal  of  AL)  decisions  to  the  Secretary,  and 
apply  agency  discovery  rules  in  accordance 
with  Recommendation  70-4  of  the 
Administrative  Conference,  In  advance  of 
congressional  action,  DOE  should,  to  the 
extent  permissible  by  law,  voluntarily  adopt 
procedures  consonant  with  the  above 
principles. 

3.  Judicial  review.  Appellate  review  of  final 
remedial  orders  by  United  States  district 
courts  unnecessarily  duplicates  the  appellate 
function  of  the  Temporary  Emergency  Court 
of  Appeals.  Congress  should  amend  the 
Department  of  Energy  Organization  Act  to 
provide  that  Rnal  agency  remedial  orders  are 
appealable,  as  a  matter  of  right,  directly  to 
the  Temporary  Emergency  Court  of  Appeals, 
or  to  whatever  other  appellate  court  Congress 
may  designate. 

5.  Section  305.80-3  is  added  to  Part 
305  to  read  as  follows: 

§  305.80-3  Interpretation  and 
Implenientation  of  the  Federal  Advisory 
Committee  Act  (Recommendation  No.  80- 
3). 

The  Federal  Advisory  Committee  Act 
was  enacted  in  1972  in  response  to  a 
wide  range  of  criticisms  concerning  the 
activities  and  influence  of  advisory 
conunittees  operating  within  and 
alongside  government  agencies.  The 
need  for  the  large  number  of  committees 
in  existence  was  questioned,  and  there 
were  complaints  over  lack  of  adequate 
public  information  concerning  their 
purposes,  their  membership,  the  course 
of  their  deliberations,  and  the  extent  of 
their  influence.  In  addition,  fears  were 
expressed  that  committees  were  often 
inadequately  balanced  to  reflect  the 
spectrum  of  interests  affected  by  their 
recommendations.  Finally,  the 
Government  seemed  frequently  to  fail  to 
implement,  or  even  to  respond  to, 
important  recommendations  offered  by 
prestigious  committees  after  protracted 
and  expensive  research,  hearings  and 
study. 

It  cannot  be  expected  that  FACA  in 
operation  would  have  wholly  silenced 
the  criticisms  which  led  to  its 
enactment.  Yet,  the  Conference’s  study 
does  indicate  certain  positive  results 
from  FACA,  including  more  careful 
evaluation  by  Government  of  the  need 
for  establishing  or  continuing  advisory 
committees,  more  attention  paid  to  their 
makeup  and  responsibilities,  and  more 
openness  in  their  deliberations.  We  are 
not  prepared  to  recommend  at  this  time 
any  major  revision  of  the  statute,  either 


to  embrace  more  activities  by 
committees  and  similar  groups,  or  to 
reduce  the  coverage  and  requirements  of 
the  Act.  However,  there  are  areas  where 
clariHcation  and  perhaps  some 
narrowing  of  coverage  would  ease 
problems  of  administration  and  remove 
artificial  barriers  to  communication 
between  the  agencies  and  the  interested 
public.  In  addition,  a  more  vigorously 
coordinated  implementation  of  FACA 
by  the  Executive  Branch  would  provide 
more  guidance  to  the  agencies  and  the 
public  and  a  more  consistent  application 
of  FACA  within  Government  and  in  the 
courts. 

Recommendation 

1.  The  Federal  Advisory  Committee  Act 
directs  the  Office  of  Management  and  Budget 
to  “prescribe  administrative  guidelines  and 
management  controls  applicable  to  advisory 
committees.”  This  authority  has  since  been 
transferred  to  the  General  Services 
Administration  by  Reorganization  Plan  No.  1 
of  1977,  and  Executive  Order  12024.  Neither 
OMB  nor  GSA  has  made  adequate  use  of  this 
statutory  authority  to  assist  the  agencies  in 
resolving  difficult  questions  involving  the 
coverage  of  the  Act,  particularly  the 
applicability  of  the  Act  to  ad  hoc  and 
informally  established  advisory  groups.  As  a 
result,  courts  have  been  faced  with  the  need 
to  resolve  such  issues  without  the  assistance 
of  authoritative  administrative  guidelines. 
Accordingly,  GSA,  in  consultation  with  OMB 
and  the  Department  of  Justice,  should 
undertake  a  revision  of  the  guidelines  at 
present  contained  in  OMB  Circular  A-63,  so 
as  to  provide  greater  assistance  to  the 
agencies,  and,  in  particular,  to  deal  with  the 
problems  of  classification  of  committees 
experienced  under  the  Act  (see  paragraph  2, 
below).  The  proposed  guidelines  should  be 
made  available  to  agencies  and  the  general 
public  for  comment  before  they  are  Hnally 
issued,  and  upon  issuance  the  guidelines 
should  be  widely  published.  Where  a  legal 
dispute  concerning  the  applicability  of  the 
Act  to  particular  advisory  bodies  cannot  be 
resolved  between  the  agency  and  GSA,  the 
dispute  may  be  submitted  to  the  Department 
of  Justice  for  resolution  pursuant  to  Part  1-4 
of  Executive  Order  12146. 

2.  The  most  serious  problems  regarding  the 
coverage  of  FACA  have  involved  the 
applicability  of  the  Act  (a)  to  groups 
convened  by  agencies,  on  an  ad  hoc  basis, 
without  formal  organization  or  structure  or 
continuing  existence,  to  obtain  views  on 
particular  matters  of  immediate  concern  to 
the  agency,  and  (bj  to  privately  established 
groups  whose  advice  is  “utilized”  by  an 
agency. 

(a)  Uncertainty  as  to  the  applicability  of 
FACA  to  one-time  or  occasional  meetings 
between  ad  hoc  groups  and  Government 
officials  has  tended  to  discourage  useful 
contacts  with  the  private  sector.  It  is 
impractical  to  require  such  meetings  to 
conform  with  the  Act’s  requirements 
regarding  chartering,  advance  notice,  and 
structure  of  the  committee.  The 
Administrative  Conference  believes  that  the 
Act  is  not  applicable  to  ad  hoc,  unstructured. 


non-continuing  groups  and  that  GSA's 
guidelines  should  make  this  clear.  Coverage 
of  such  groups  would  not  further  the  purposes 
of  the  Act. 

(b)  The  Conference  believes  that  the 
definition  of  “advisory  committee”  is  limited 
to  committees  either  established  by 
Government  action  or  affirmatively 
supported  and  “utilized”  by  the  Government 
through  institutional  arrangements  which 
amount  to  the  adoption  of  the  group  as  a 
preferred  source  of  advice.  GSA's  guidelines 
should  make  this  clear. 

(c)  Agencies  should  be  sensitive  to  the 
desirability  of  making  available  to  the  public 
advice  or  information  obtained  from  private 
or  ad  hoc  groups  not  covered  by  FACA  when 
the  agency  is  considering  action  based  on 
such  advice  or  information. 

3.  Advisory  committees  frequently  are 
useful  in  furnishing  expert  technical  and 
scholarly  advice  to  the  Government,  often  at 
little  or  modest  cost,  and  in  providing  a 
valuable  channel  of  communication  between 
the  Government  and  the  private  sector. 

FACA  has  been  successful  in  bringing  about 
the  elimination  of  many  unnecessary 
advisory  committees.  It  continues  to  serve  a 
constructive  purpose  in  requiring  agencies 
and  GSA  periodically  to  evaluate  the 
usefulness  of  each  advisory  committee,  but 
such  a  review  should  be  objective  and  should 
not  be  premised  on  any  assumption  that 
fewer  advisory  committees  is  a  desirable  goal 
in  and  of  itself 

Separate  Statement  of  Alexis  C.  Jackson 

The  consideration  and  study  of  the  Federal 
Advisory  Committee  Act  by  the 
Administrative  Conference  has  been  a 
valuable  and  necessary  exercise.  However.  I 
do  have  some  reservations  and  additional 
comments  to  make  regarding 
Recommendation  80-3,  2(a-c). 

Recommendation  80-3,  f  2(a)  causes 
substantial  concern.  We  in  the  Department  of 
the  Interior  have  consistently  interpreted  the 
Advisory  Committee  Act  to  include  so-called 
ad  hoc  committees.  We  have  based  this 
interpretation  on  the  clear  statutory  language 
of  Section  3  of  the  Act  together  with  the  spirit 
of  openness  in  government  embodied  in  the 
Act.  We  believe  our  interpretation  to  be  well- 
founded.  When  the  courts  have  been 
presented  with  the  question  of  the 
applicability  of  FACA  to  ad  hoc  committees 
they  have,  with  only  one  exception,  ruled  that 
the  committees  are  not  exempt  from  the  Act. 
In  the  one  case  where  an  ad  hoc  committee 
was  held  to  be  outside  the  Act,  Nader  v. 
Baroody,  396  F.  Supp.  1231  (D.D.C.  1975),  the 
decision  reflected  the  possible  constitutional 
consequences  of  restricting  meetings  within 
the  Office  of  the  President,  together  with  the 
very  loose  nature  of  those  meetings. 

The  recommendation  to  exclude  ad  hoc 
committees  administratively  is  fraught  with 
problems.  If  our  interpretation  is  correct,  the 
General  Services  Administration  (GSA) 
would  be  powerless  to  amend  the  statute  by 
its  own  interpretation.  Any  such  attempted 
interpretation  would  lead  only  to  confusion 
and  ultimately  to  litigation  by  members  of  the 
public  who  have  been  excluded  from  viewing 
or  participating  in  such  meetings.  It  is  likely 
that  such  litigation  would  be  directed  at  the 
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agencies  that  utilize  such  committees — not 
GSA. 

Moreover,  even  if  authorized  the 
recommendation  invites  abuse.  Agencies 
seeking  to  circumvent  the  requirements  of  the 
Act  would  merely  characterize  committees  as 
ad  hoc.  If  an  additional  meeting  or  meetings  ^ 
are  required  the  agency  could  simply  call 
another  excepted  ad  hoc  meeting.  In  the 
interest  of  a  free  and  open  democratic 
government,  the  chartering  of  all  advisory 
committees  should  not  be  viewed  as  an 
overwhelming  burden,  even  those  which  last 
for  only  several  hours.  The  burden  is  in  the 
artificial  barriers  imposed  by  GSA  in  the 
consultation  process. 

Similarly,  1  feel  constrained  to  take  issue 
with  Recommendation  60-3,  |  2(b).  The  case 
of  Lombardo  v.  Handler,  397  F.  Supp.  792 
(D.D.C.  1975),  aff’d.  546  Fed  1043  (D.C  Cir., 
1976,  cert  denimi,  431  U.S.  932  (1977),  suggests 
a  far  more  liberal  interpretation  of  the  term 

tilize"  than  contemplated  by  the 
Recommendation.  So  does  Center  for  Auto 
Safety  v.  Cox,  580  F.  2d  669  (D.C.  Cir.  1978). 
These  Cases  foreclose  the  suggestion 
contained  in  the  recommendation,  |  2(b).  1 
believe  GSA  could  assist  agencies  by  more 
clearly  defining  ’Utilize”  in  its  guidelines. 

Recommendation  80-3,  f  2(c)  underscores 
the  need  for  careful  consideration  of  the 
issues  presented  in  the  matter  of  FACA's 
interpretation.  Paragraph  2(c)  contains  the 
mere  precatory  suggestion  that  agencies 
should  be  “sensitive”  to  the  need  for  making 
advice  received  from  ad  hoc  committees 
available  to  the  public  when  considering 
action  based  on  such  advice.  This  might  be 
read  as  a  retreat  from  previous  Conference 
expressions,  see  Recommendation  77-3, 
regarding  making  publicly  available  the 
substance  of  communications  from  outside 
the  agency  in  pending  rulemaking 
proceedings. 

To  conclude,  I  am  not  troubled  by  the 
interpretation  the  courts  have  ^ven  FACA.  I 
do  believe,  however,  that  the  chartering  of 
committees  should  be  facilitated  by  GSA 
rather  than  hindered  by  it.  The  consultation 
process  originally  contemplated  was 
designed  to  be  just  that— consultation — and 
not  one  of  final  determination  of  whether  a 
committee  ought  to  be  established.  Tliat 
determination  is  reserved  to  the  agency  head. 
If  this  original  concept  were  to  be  reborn, 
agencies  could  more  effectively  and 
supportively  comply  with  the  Act 

As  I  read  them.  Recommendation  80-3, 

2(a)  and  2(b)  seek  to  change  the  coverage  and 
scope  of  the  Act.  This,  of  course,  contradicts 
the  preamble  of  Recommendation  80-3  which 
states  “We  are  not  prepared  to  recommend 
•  *  *  any  major  revision  to  the  statute  *  *  *” 
In  view  of  the  stated  intentioa  we  believe  thq 
Conference  should  reconsider 
Recommendation  80-3,  If  2(a-c)  and  adopt  a 
revised  recommendation  (attac^d)  in 
accordance  with  the  views  outlined  in  this 
statement 

If  on  the  other  hand,  the  Conference  does 
not  revise  Recommendation  80-3  ff  2(a-c), 
the  substance  of  its  proposal  should  be 
submitted  for  legislative  action. 


Attachment  to  Separate  Statement 

Suggested  Revision  of  Recommendation  80-3, 
paragraphs  2(a-c) 

2(a)  Ad  hoc  groups  which  meet  with 
government  officials  on  a  one-time  or 
occasional  basis  are  advisory  committees 
under  FACA.  It  is  therefore  necessary  for 
such  meetings  to  conform  with  the  Act’s 
requirements  regarding  chartering,  advance 
notice,  and  structure  of  the  committee.  The 
Administrative  Conference  believes  that 
conformance  to  the  Act  will  be  facilitated  by 
GSA  adhering  to  a  consultant's  role  as 
contemplated  in  Section  9(a)(2]  of  the  Act 
rather  than  a  role  of  determining  whether  a 
committee  should  be  established. 

(b)  The  Conference  believes  that  the 
definition  of  “advisory  committee"  includes 
committees  either  established  by 
Government  action  or  supported  and 
“utilized”  by  the  Government  through 
consideration  by  the  Government  of  the 
committee's  advice.  GSAs  guidelines  should 
make  clear  the  application  of  the  term 
“utilize." 

(c)  Advice  or  information  obtained  from 
private  or  ad  hoc  groups  in  an  ex  parte 
manner  is  not  sanctioned.  To  the  extent  that 
agencies  do  receive  such  advice  or 
information,  the  Administrative  Conference 
believes  that  agencies  should  make  such 
advice  available  to  the  public,  particularly 
when  the  agency  is  contemplating  action 
(such  as  rulemaking)  which  may  be  based  on 
or  use  such  advice  or  information. 

6.  Section  305.80-4  is  added  to  Part 
305  to  read  as  follows: 

§  305.80-4  Decisional  officials’ 
participation  in  rulemaking  proceedings 
(Recommendation  No.  60-4). 

Several  recent  lawsuits  have 
challenged  the  propriety  of  an  o^idal’s 
participation  in  rulemaking  proceedings. 
In  those  cases,  efforts  were  made  to 
force  the  “disquaUrication”  of  persons 
whose  judgment  might  shape  an 
agency's  regulations,  much  as 
disqualification  might  have  been  sought 
in  an  adjudicatory  proceeding  allegedly 
tainted  by  the  adjudicator’s  bias. 

The  concepts  of  bias  (real  or 
supposed]  pertinent  to  the  fairness  of  a 
judicial  trial  or  an  administrative 
adjudicatory  hearing  have  limited 
applicability  to  rulemaking  proceedings, 
liie  political,  legislative,  and 
institutional  aspects  of  the  rulemaking 
function  and  the  frequency  with  which 
persons  selected  for  policy-making 
responsibilities  are  selected  precisely 
because  they  have  previously  declared 
their  beliefs  make  direct  application  of  a 
judicial  test  for  disqualification 
inappropriate.  Moreover,  the 
determinants  of  a  "fair  hearing”  that  are 
implicit  in  the  due  process  clause  are 
inapplicable  in  proceedings  of  an 
essentially  legislative  nature,  whose 
procedures  are  controlled  by  statutory 
rather  than  consitutional  provisions. 


Nevertheless,  the  acceptability  of 
regulations  and,  indeed,  the  repute  of 
the  administrative  process  may  be 
seriously  impaired  if  the  judgment  of 
agency  officials  who  can  determine  the 
content  of  rules  is  considered  to  have 
been  tainted  by  a  conflict  of  interest,  by 
an  inflexible  prejudgment  of  pertinent 
factual  propositions,  or  by  indecorous 
manifestations  of  hostility.  Each 
administrative  agency  that  possesses 
power  to  promulgate  regulations  should 
adopt  procedures  and  standards  that 
define  whether  an  official  should 
abstain  (or,  if  need  be,  be  barred  by  the 
agency)  from  participating  in  a 
particular  rulemaking  proceeding. 

The  recommendation  that  follows 
proposes  minimum  standards  of 
propriety.  More  exacting  standards  may 
be  formulated  by  an  agency  for  the 
conduct  of  its  affairs  or  may  be  self- 
imposed  by  an  official  who  on  his  own 
motion  chooses  not  to  participate  in  a 
particular  proceeding.  The  basic 
proposition  underlying  the 
recommendation  is  that  unimpaired 
capacity  to  exercise  a  fully  informed 
judgment,  as  well  as  freedom  from 
personal,  private  interest  in  the  outcome 
of  particular  matters,  is  implicitly 
demanded  of  those  to  whom  Congress 
has  granted  power  to  formulate  rules  for 
the  futme. 

The  standards  sketched  here  are 
consonant  with  those  embodied  in 
statutes  that  govern  government 
employees'  behavior,  in  statutory 
procedures  that  have  generally  been 
provided  for  rulemaki^s,  and  in  the  six 
precepts  of  ethical  employee  behavior 
formidated  by  the  Office  of  Personnel 
Management.* 

The  following  recommendation  is 
directed  toward  agencies  that  conduct 
rulemaking  proceedings  under  the 
informal  procedures  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  or  particular  statutes  deHning 
rulemaking  procedures  other  than 
formal,  on-the-record  rulemaking.  The 
recommendation  relates  solely  to 
agency  personnel  with  decisional 
responsibilties  in  the  rulemaking 
process.  DeHnition  will  perforce  vary 
from  agency  to  agency  because  of 
differences  in  internal  organization  and 


'  5  CJ.R.  S  735.201a: 

“An  employee  shall  avoid  any  action,  whether  or 
not  speciHcally  prohibited  by  this  subpart,  which 
might  result  in,  or  create  the  appearance  of: 

(a)  Using  public  office  for  private  gain; 

(b)  Giving  preferential  treatment  to  any  person: 

(c)  Impeding  Government  efficiency  or  economy: 

(d)  Losing  complete  independence  or  impartiality; 

(e)  Making  a  Government  decision  outside  official 
channels;  or 

(f)  Affecting  adversely  the  confidence  of  the 
public  in  the  integrity  of  the  Government." 
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allocation  of  responsibility.  No 
suggestion  is  made  here  that  every 
public  employee  who,  at  one  stage  or 
another,  may  contribute  in  one  manner 
or  another  to  rulemaking  proceedings  is 
to  be  subjected  to  interminable  tests  of 
probity  and  objectivity  before  the 
ultimately  responsible  “decisional 
personnel”  can  act. 

Recommendation 

A.  Procedures.  1.  Each  nitemaking  agency 
should  promulgate  procedures  by  means  of 
which  persons  who  desire  to  participate  in  a 
rulemaking  proceeding  (or  who  may  be 
affected  by  its  outcome)  can  challenge  the 
suitability  of  participation  by  particular 
decisional  personnel  in  that  proceeding.  The 
procedures  should  identify  the  factors  that 
bear  on  suitability  and  should  indicate  the 
appropriate  time,  place,  and  means  of  making 
challenges,  along  with  an  indication  of 
opportunity  for  intra-agency  review  if  one  be 
available. 

2.  The  procedures  should  also  make  plain 
that  a  decisional  officiaL  whether  or  not 
challenged,  may  voluntarily  abstain  from 
participating  in  a  particular  proceeding. 

B.  Conflict  of  Interests.  1.  A  decisional 
official  whose  frnancial  interests  or  those  of 
whose  immediate  family  may  be  distinctively 
favored  by  choices  to  be  made  in  a  particular 
rulemaking  proceeding  should  voluntarily 
abstain  (or  be  required  by  the  agency  to 
abstain)  from  participation  in  that 
proceeding,  subject  to  publicly  stated  and 
applied  agency  exception  for  de  mininis 
holdings. 

2.  New  agency  officials  should  be  subjected 
to  “cooHng  off  periods  of  variable  duration, 
during  which  their  participation  in  a 
rulemaking  proceeding  would  presumably  be 
inappropriate  if 

(i)  The  proceeding  specifically  affects  the 
hnancial  interests  of  an  inunediateiy  prior 
employer  or  client;  or 

(ii)  The  offrcial's  immediately  prior 
employer  or  client  is  a  participant  in  the 
proceeding;  or 

(iii)  The  official  has  participated  in  the 
proceeding  before  becoming  a  public 
employee. 

An  agency's  application  of  a  “cooling  ofT* 
requirement  should  not,  however,  reflect  ' 
absolutes.  It  should  take  into  account  the 
following  factors,  singly  or  in  combination: 

(a)  The  extent  of  the  official's  participation 
in  a  prior  private  capacity  in  the  pending 
rulemaking  proceeding; 

(b)  The  elapse  of  time  between  the  prior 
involvement  and  the  official's  present  activity 
as  a  public  employee; 

(c)  The  nature  and  magnitude  of  the 
rulemaking's  possible  impact  on  the  interests 
of  the  prior  employer, 

(d)  The  generality  or  specificity  of  the 
rulemaking's  scope: 

(e)  The  extent  of  the  prior  employer's 
participation; 

(f)  Applicable  professional  standards; 

(g)  Senatorial  consideration,  during  the 
confirmation  process,  of  the  official's  prior 
relationships  and  activities. 

3.  An  official's  non-financial  interests, 
associations,  or  activities  (whether  or  not 


related  to  past  employment)  may  in  some 
instances  suggest  the  desirability  of  recusal 
or,  if  need  be,  a  direction  to  the  official  to 
abstain  from  participating  in  a  particular 
proceeding.  If  the  official's  appointment  has 
been  confirmed  by  the  Senate  with 
knowledge  of  the  appointee's  past  interests 
and  activities,  a  required  coolihg  off  period 
would  ordinarily  be  inappropriate.  As  to 
officials  of  lesser  prominence,  however, 
agencies  may  suitably  utilize  in  respect  of 
nonfinancial  interests  the  procedures 
sketched  above,  related  to  financial  conflict 
of  interests  or  to  cooling  off  periods.  The 
question  of  precluding  participation  should 
arise  only  when  an  identifiable  interest  is 
significant  in  relation  to  the  proceeding  and  is 
likely  to  be  substantially  affected  by  its 
outcome.  Mere  membership  in  an  association 
would  not  ordinarily  be  a  ground  for 
disqualification  or  recusal. 

4.  Finally,  agency  conflict  of  interests  rules 
should  make  emphatically  plain  that  they  are 
in  aid  of  the  agency's  self-management;  that 
they  are  measures  in  furtherance  of  its  own 
quality  control  rather  than  in  amplification  of 
judicial  control;  and  that  they  are  agency 
declarations  for  guidance  of  its  own  staff 
concerning  decorum.  An  agency  that  is 
insensitive  or  lax  in  fulfilling  its  declared 
expectations  will  no  doubt  be  of  concern  to 
the  Congress  or  to  the  Executive,  but  an 
agency's  heightened  attentiveness  to  the 
qualities  of  decisional  personnel  should 
plainly  not  expand  the  occasions  for  or  the 
scope  of  review  of  rulemaking  proceedings. 

d  Prejudgment  of  Fact.  1.  Disqualification 
for  prejudgment  in  rulemaking  should  be 
limited  to  prejudgments  of  particular 
“adjudicative"  or  “specific"  facts,  where  it 
may  be  inferred  from  the  particular  statutory 
framework,  agency  procedural  choices,  or 
other  special  circumstances  that  the  agency's 
determination  of  those  facts  is  to  be  based  on 
the  evidentiary  record  developed  in  the 
proceeding.  Cause  for  disqualification  can 
appropriately  be  decided  by  the  agency  only 
afrer  it  is  established  in  the  proceeding  that 
such  facts  will  be  materially  at  issue  in  the 
proceeding.  Such  disqualification  is 
inappropriate  for  factual  judgments  that  are 
the  consequence  of  earfier  stages  of  the 
proceeding,  or  for  prejudgments  of  policy. 

2.  To  avoid  undue  interference  with  the 
legislative,  policymaking  aspect  of  the 
rulemaking  process  and  other  agency 
functions,  disqualification  for  prejudgment  of 
fact  should  be  considered  by  the  agency  only 
after  it  has  determined  that  critical 
"adjudicative"  or  “specific”  facts  require 
resolution  on  the  evidentiary  record 
developed  in  the  proceeding,  and  should 
require  at  least  a  preponderant  showing  that 
an  agency  member  or  decisional  employee 
has  a  closed  mind  regarding  those  facts. 

D.  Decorum  and  Expression  of  Views.  A 
rulemaking  proceeding  should  be  conducted 
with  decorum  and  respect  for  the  interests  of 
all  concerned.  Agency  officials  should 
therefore  conscientiously  avoid  intemperate 
expression  or  other  behavior  suggestive  of  an 
irrevocable  commitment  to  a  predetermined 
outcome  of  the  proceeding.  This  does  not 
mean,  however,  that  agency  officials  may  not 
express  factual  judgments  based  on  previous 
experience  or  on  information  received  during 


a  proceeding:  nor  does  it  suggest  that  officials 
may  not  act  upon  or  voice  opinions 
concerning  underlying  issues  of  policy. 
Expressing  those  opinions  in  interchanges 
with  committees  of  the  Congress,  other 
administrative  bodies,  the  public,  and 
regulated  groups  is  a  desirable  normality  of 
administration,  rather  than  an  abnormality  to 
be  shunned,  and  is  not  a  basis  on  which 
exclusion  from  a  proceeding  may 
appropriately  be  suggested. 

Dated:  July  7. 1980. 

Richard  K.  Berg, 

Executive  Secretary. 

(FR  Doc  ao-20685  Filed  7-18-80:  8:45  atf^ 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  353 

Restoration  to  Duty;  Correction 

agency:  Office  of  Personnel 
Management 

ACTION:  Final  rulemaking. 

summary:  This  change  corrects  final 
restoration  to  duty  regulations  that  were 
published  in  the  Federal  Register  on 
October  2, 1979. 

EFFECTIVE  DATE:  October  2, 1979. 

FOR  FURTHER  INFORMATION  CONTACT. 

Raleigh  M.  Neville,  Office  of  Policy 
Analysis  and  Development  Staffing 
Services,  Office  of  Persoimel 
Management  Room  6526, 1900  E  Street 
N.W„  Washington,  D.C.  20415:  (202)  632- 
6817. 

SUPPLEMENTARY  INFORMATION:  On 

October  2, 1979,  the  Office  published  a 
final  amendment  to  §  353.306  in  the 
Federal  Register,  deleting  the  1-year 
limitation  during  which  agencies  are 
required  to  make  every  effort  to  restore 
partially  recovered  injured  employees. 

A  corresponding  amendment  to  the 
appeal  right  entitlement  in 
§  353.401(aJ(3)  should  have  been  made 
at  the  same  time,  but  was  inadvertently 
overlooked.  The  purpose  of  this 
amendment  is  to  correct  this  oversight 
The  Director  of  0PM  finds  that  good 
cause  exists  for  suspending  the  30-day 
delay  of  effectiveness  of  final 
regulations  required  by  5  U.S.C.  553(d). 
Similarly,  the  Director  finds  that  since 
this  is  a  nonsubstantive  amendment 
which  corrects  an  administrative 
oversight,  the  notice  of  proposed 
rulemaking  normally  required  by  5 
U.S.C.  553(b),  is  unnecessary.  This  is  a 
non-significant  regulation  for  the 
purposes  of  E.0. 12044. 
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Office  of  Personnel  Management. 

Beverly  M.  Jones, 

Issuance  System  Manager. 

PART  353— RESTORATION  TO  DUTY 

Accordingly,  the  Office  of  Personnel 
Management  is  revising  §  353.401(a)(3) 
of  Title  5,  Code  of  Federal  Regulations, 
to  read  as  follows: 

§353.401  AppMis. 

(a)  *  *  * 

(3)  Injured  employees  who  partially 
recover  may  appeal  to  the  MSPB  for  a 
determination  of  whether  their  agencies 
are  acting  arbitrarily  and  capriciously  in 
denying  them  restoration.  Injured 
employees  who  fully  recover  more  than 
1  year  after  they  begin  receiving 
compensation  may  appeal  as  provided 
for  in  Parts  302  and  303  of  this  chapter. 
***** 

(5  U.S.C.  8151) 

|FR  Doc.  80-2061S  Filed  7-10-80;  8:45  am| 

BILUNQ  CODE  6326-01-M 


5  CFR  Part  752 

Adverse  Actions;  Republication  of 
Regulations 

agency:  OfHce  of  Personnel 
Management. 

ACTION:  Final  rule. 

summary:  This  document  republishes 
OPM’s  Adverse  Action  regulations,  part 
of  which  were  excluded  from  the  1980 
codification  of  OPM’s  regulations 
through  editorial  oversight. 

EFFECUVE  date:  August  10, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  M.  Jones  202-254-7086. 
SUPPLEMENTARY  INFORMATION:  On  July 
31, 1979,  OPM  published  interim 
regulations  (5  CFR  Part  752,  Subparts  E 
and  F)  on  adverse  actions  in  the  Senior 
Executive  Service  (SES)  at  44  FR  44819. 

On  August  10, 1979,  at  44  FR  47032, 
OPM  published  a  revision  of  Subparts  A 
throu^  D  of  Part  752. 

Through  an  oversight,  Subparts  E  and 
F  were  excluded  from  the  19M 
codification  of  5  CFR.  For  clarity,  the 
entire  Part  752  is  reprinted  below  as  a 
convenience  to  the  reader. 

OPM  has  determined  that  this  is  a 
non-significant  regulation  for  the 
purposes  of  EO  12044. 

Office  of  Personnel  Management. 

Beveiiy  M.  Jones, 

Issuance  System  Manager, 

Accordingly,  OPM  is  republishing  Part 
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752  of  Title  5,  Code  of  Federal 
Regulations,  to  read  as  follows: 

PART  752— ADVERSE  ACTIONS 

Subpart  A— Principal  Statutory 
Requirements  for  Suspension  for  14  Days 
or  Less 

752.101  Principal  Statutory  requirements. 

Subpart  B— Regulatory  Requirements  for 
Suspension  for  14  Days  or  Less 

752.201  Coverage. 

752.202  Standard  for  action. 

752.203  Procedures. 

Subpart  C— Principal  Statutory 
Requirements  for  RemovaL  Suspension  for 
More  Than  14  Days,  Reduction  In  Grade  or 
Pay,  or  Furlough  for  30  Days  or  Less 

752.301  Principal  Statutory  requirements. 

Subpart  D— Regulatory  Requirementa 
Implementing  Subpart  C 

752.401  Coverage. 

752.402  Definitions. 

752.403  Standard  for  action. 

752.404  Procedures. 

752.405  Appeal  and  grievance  rights. 

752.406  Agency  records. 

Subpart  E— Prindpai  Statutory 
Requirementa  for  Taking  Adverse  Actions 
Under  the  Senior  Executive  Service 

752.501  Principal  Statutory  Requirements. 

Subpart  F— Regulatory  Requirementa  for 
Taking  Adverse  Actions  Under  the  Senior 
Executive  Service 

752.601  Coverage. 

752.602  Definitions. 

752.603  Standard  for  Action. 

752.604  Procedures:  Adverse  Actions. 

752.605  Appeal  rights:  Adverse  Actions. 

752.606  Agency  Records. 

Authority:  5  U.S.C.  7504,  7514;  5  U.S.C.  1302, 
Pub.  L  05-494. 

Subpart  A— Principal  Statutory 
Requirements  for  Suspension  for  14 
Days  or  Less 

§  752.101  Principal  statutory 
requirements. 

This  subpart  incorporates  the 
principal  statutory  requirements  for 
suspensions  for  14  days  or  less,  found  in 
subchapter  II  of  chapter  75  of  title  5, 
United  States  Code. 

CHAPTER  75— ADVERSE  ACTIONS 

Subchapter  I — Suspension  for  14  Days  or 
Less 

§  7501.  Definitions 
For  the  purpose  of  this  subchapter — 

(1)  "employee”  means  an  individual  in  the 
competitive  service  who  is  not  serving  a 
probationary  or  trial  period  under  an  initial 
appointment  or  who  has  completed  1  year  of 
current  continuous  employment  in  the  same 
or  similar  positions  under  other  than  a 
temporary  appointment  limited  to  1  year  or 
less;  and 


(2)  "suspension”  means  the  placing  of  an 
employee,  for  disciplinary  reasons,  in  a 
temporary  status  without  duties  and  pay. 

8  7502.  Actions  covered 
This  subchapter  applies  to  a  suspension  for 
14  days  or  less,  but  does  not  apply  to  a 
suspension  under  section  7521  Or  7532  of  this 
title  or  any  action  initiated  under  section  1206 
of  this  title. 

8  7503.  Cause  and  procedure 

(a)  Under  regulations  prescribed  by  the 
Office  of  Personnel  Management,  an 
employee  may  be  suspended  for  14  days  or 
less  for  such  cause  as  will  promote  the 
efficiency  of  the  service  (including 
discourteous  conduct  to  the  public  confirmed 
by  an  immediate  supervisor’s  report  of  four 
such  instances  within  any  one-year  period  or 
any  other  pattern  of  discourteous  conduct). 

(b)  An  employee  against  whom  a 
suspension  for  14  days  or  less  is  proposed  is 
entitled  to¬ 
ll)  an  advance  written  notice  stating  the 

specific  reasons  for  the  proposed  action; 

(2)  8  reasonable  time  to  answer  orally  and 
in  writing  and  to  furnish  affidavits  and  other 
documentary  evidence  in  support  of  the 
answer; 

(3)  be  represented  by  an  attorney  or  other 
representative;  and 

(4)  a  written  decision  and  the  specific 
reasons  therefor  at  the  earliest  practicable 
date. 

(c)  Copies  of  the  notice  of  proposed  action, 
the  answer  of  the  employee  if  written,  a 
summary  thereof  if  made  orally,  the  notice  of 
decision  and  reasons  therefor,  and  any  order 
effecting  the  suspension,  together  with  any 
supporting  material,  Aall  be  maintained  by 
the  agency  and  shall  be  furnished  to  the 
Merit  Systems  Protection  Board  upon  its 
request  and  to  the  employee  affected  upon 
the  employee’s  request. 

8  7504.  Regulations 

The  Office  of  Personnel  Management  may 
prescribe  regulations  to  carry  out  the  purpose 
of  this  subchapter. 

Subpart  B— Regulatory  Requirements 
for  Suspension  for  14  Days  or  Less 

§  752.201  Coverage. 

(a)  Actions  covered.  This  subpart 
covers  suspension  for  14  days  or  less. 

(b)  Employees  covered.  The  following 
employees  are  covered  by  this  subpart: 

(1)  An  employee  covered  by  the 
definition  in  5  U.S.C.  7501(1),  including 
an  employee  of  the  Government  Printing 
Office;  and 

(2)  An  employee  with  competitive 
status  who  occupies  a  position  under 
Schedule  B  of  Part  213  of  this  chapter. 

(c)  Definitions.  In  this  subpart.  Day 
means  calendar  day.  Suspension  has  the 
meaning  given  in  5  U.S.C.  7501(2). 

(d)  Exclusions,  This  subpart  does  not 
apply  to  actions  excluded  by  5  U.S.C. 
7502,  or  to  a  suspension  for  14  days  or 
less: 
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(1)  Taken  under  provision  of  statute, 
other  than  one  codified  in  title  5,  United 
States  Code,  which  excepts  the  action 
from  subchapter  I,  chapter  75  of  title  5, 
United  StatesjCode;  or 

(2]  Of  a  reemployed  annuitant. 

§  752.202  Standard  for  action. 

(a)  An  agency  may  take  action  under 
this  subpart  only  as  set  forth  in  5  U.S.C. 
7503(a). 

(b)  An  agency  may  not  take  a 
suspension  against  an  employee  on  the 
basis  of  any  reason  prohibited  by  5 
U.S.a  2302. 

§  752.203  Procedures. 

(a)  Employee  entitlements.  An 
employee  imder  this  subpart  whose 
suspension  is  proposed  under  this 
subpart  is  entitled  to  the  procedures 
provided  in  5  U.S.C.  7503(b). 

(b)  Notice  of  proposed  action.  The 
notice  of  proposal  shall  inform  the 
employee  of  his  or  her  right  to  review 
the  material  which  is  relied  on  to 
support  the  reasons  for  action  given  in 
the  notice. 

(c)  Time  to  answer.  The  employee 
shall  be  given  a  reasonable  time  to 
answer  but  not  less  than  24  hours. 

(d)  Representation.  5  U.S.C.  7503(b)(3) 
provides  that  an  employee  covered  by 
this  part  is  entitled  to  be  represented  in 
a  suspension  action  by  an  attorney  or 
other  representative.  An  agency  may 
disallow  as  an  employee’s 
representative  an  individual  whose 
activities  as  a  representative  would 
cause  a  conflict  of  interest  or  position; 
or  an  employee  of  the  agency  whose 
release  from  his  or  her  ofHcial  position 
would  give  rise  to  unreasonable  costs  to 
the  Government  or  whose  priority  work 
assignments  preclude  his  or  her  release. 
5  U.S.C.  7114(a)(5)  and  the  terms  of  any 
applicable  collective  bargaining 
agreement  govern  representation  for 
employees  in  an  exclusive  bargaining 
unit. 

(e)  Agency  decision.  In  arriving  at  its 
written  decision,  the  agency  shall 
consider  only  the  reasons  specified  in 
the  notice  of  proposed  action  and  shall 
consider  any  answer  of  the  empoloyee 
and/or  his  or  her  representative  made  to 
a  designated  official.  The  agency  shall 
deliver  the  notice  of  decision  to  the 
employee  at  or  before  the  time  the 
action  will  be  effective. 

(f)  Agency  records.  The  agency  shall 
maintain  copies  of  the  items  specified  in 
5  U.S.C.  7503(c)  and  shall  furnish  them 
upon  request  as  required  by  that 
subsection. 


Subpart  C— Principal  Statutory 
Requirements  for  Removal, 

Suspension  for  More  than  14  Days, 
Reduction  in  Grade  or  Pay,  or 
Furibugh  for  30  Days  or  Less 

§  752.301  Principal  statutory 
requirements. 

This  subpart  incorporates  the 
principal  statutory  requirements  in 
subchapter  U  of  chapter  75  of  title  5, 
United  States  Code,  for  removal, 
suspension  for  more  than  14  days, 
reduction  in  grade  or  pay,  or  furlough  for 
30  days  or  less. 

CHAPTER  75— ADVERSE  ACTIONS 

Subchapter  II— Removal  Suspension  for 
More  Than  14  Days,  Reduction  in  Grade  or 
Pay,  or  Furlough  for  30  Days  or  Less 

§  7511.  Definitions;  application 

(a)  For  the  purposeof  this  subchapter — 

(1)  “employee"  means — 

(A)  an  individual  in  the  competitive  service 
who  is  not  serving  a  probationary  or  trial 
period  under  an  initial  appointment  or  who 
has  completed  1  year  of  current  continuous 
employment  under  other  than  a  temporary 
appointment  limited  to  1  year  or  less;  and 

(B)  a  preference  eligible  in  an  Executive 
agency  in  the  excepted  service,  and  a 
preference  eligible  in  the  United  States  Postal 
Service  or  the  Postal  Rate  Commission,  who 
has  completed  1  year  of  current  continuous 
service  in  the  same  or  similar  positions; 

(2)  “suspension”  has  the  meaning  as  set 
forth  in  section  7501(2)  of  this  title; 

(3)  “grade"  means  a  level  of  classification 
under  a  position  classihcation  system; 

(4)  “pay"  means  the  rate  of  basic  pay  hxed 
by  law  or  administrative  action  for  the 
position  held  by  an  employee;  and 

(5)  “furlough”  means  the  placing  of  an 
employee  in  a  temporary  status  without 
duties  and  pay  because  of  lack  of  work  or 
funds  or  other  nondisciplinary  reasons. 

(b)  This  subchapter  does  not  apply  to  an 
employee — 

(1)  whose  appointment  is  made  by  and 
with  the  advise  and  consent  of  the  Senate; 

(2)  whose  position  has  been  determined  to 
be  of  a  confidential,  policy-determining, 
policy-making  or  policy-advocating  character 
by— 

(A)  the  Office  of  Personnel  Management  for 
a  position  that  it  has  excepted  from  the 
competitive  service;  or 

(B)  the  President  or  the  head  of  an  agency 
for  a  position  which  is  excepted  from  the 
competitive  service  by  statute. 

(cj  The  Office  may  provide  for  the 
application  of  this  subchapter  to  any  position 
or  group  of  positions  excepted  from  the 
competitive  service  by  regulation  of  the 
Office. 

§  7512.  Actions  covered 

This  Subchapter  applies  to¬ 
ll)  a  removal; 

(2)  a  suspension  for  mo.'e  than  14  days; 

(3)  a  reduction  in  grade; 

(4)  a  reduction  in  pay;  and 

(5)  a  furlough  of  30  days  or  less; 
but  does  not  apply  to — 


(A)  a  suspension  or  removal  under  section 
7532  of  this  title, 

(B)  a  reduction-in-force  action  under 
section  3502  of  this  title, 

(C)  the  reducation  in  grade  of  a  supervisor 
or  manager  who  has  not  completed  the 
probationary  period  under  section  3321(a)(2) 
of  this  title  if  such  reduction  is  to  the  grade 
held  immediately  before  becoming  such  a 
supervisor  or  manager. 

(D)  a  reduction  in  grade  or  removal  under 
section  4303  of  this  title,  or 

(E)  an  action  initiated  under  section  1206  or 
7521  of  this  title. 

§  7513.  Cause  and  procedure 

(a)  Under  regulations  prescribed  by  the 
Office  of  Personnel  Management,  an  agency 
may  take  an  action  covered  by  this 
subchapter  against  an  employee  only  for  such 
cause  as  will  promote  the  efficiency  of  the 
service. 

(b)  An  employee  against  whom  an  action  is 
proposed  is  entitled  to — 

(1)  at  least  30  days'  advance  written  notice, 
unless  there  is  reasonable  cause  to  believe 
the  employee  has  committed  a  crime  for 
which  a  sentence  of  imprisonment  may  be 
imposed,  stating  the  specific  reasons  for  the 
proposed  action; 

a  reasonable  time,  but  not  less  than  7  days, 
to  answer  oraOy  and  in  writing  and  to  furnish 
affidavits  and  other  documentary  evidence  in 
support  of  the  answer, 

(3)  be  represented  by  an  attorney  or  other 
representative,  and 

(4)  a  written  decision  and  the  specific 
reasons  therefore  at  the  earliest  practicable 
date. 

(c)  An  agency  may  provide,  by  regulation, 
for  a  hearing  which  may  be  in  lieu  of  or  in 
addition  to  the  opportunity  to  answer 
provided  under  subsection  (b)(2)  of  this 
section. 

(d)  An  employee  against  whom  an  action  is 
taken  under  this  section  is  entitled  to  appeal 
to  the  Merit  Systems  Protection  Board  under 
section  7701  of  this  title. 

(e)  Copies  of  the  notice  of  proposed  action, 
the  answer  of  the  employee  when  written,  a 
summary  thereof  when  made  orally,  the 
notice  of  decision  and  reasons  therefor,  and 
an  order  effecting  an  action  covered  by  this 
subchapter,  together  with  any  supporting 
material,  shall  be  maintained  by  the  agency 
and  shall  be  furnished  to  the  Board  upon  its 
request  and  to  the  employee  affected  upon 
the  employee's  request.  ' 

§  7514.  Regulations 

The  Office  of  Personnel  Management  may 
prescribe  regulations  to  carry  out  the  purpose 
of  this  subchapter,  except  as  it  concerns  any 
matter  with  respect  to  which  the  Merit 
Systems  Protection  Board  may  prescribe 
regulations. 

Subpart  D— Regulatory  Requirements 
implementing  Subpart  C 

§  752.401  Coverage. 

(a)  Adverse  actions  covered.  This 
subpart  applies  to  an  action  set  forth  in 
subchapter  II  of  chapter  75  of  title  5, 
United  States  Code,  including  but  not 
limited  to: 
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(1)  An  action  based  solely  on 
nonperformance  related  factors; 

(2)  An  action  that  involves  both 
performance  and  nonperformance 
related  factors;  and 

(3)  A  solely  performance-based  action 
which  is  taken  by  an  agency  that  is  not 
included  within  the  deHnition  of  agency 
under  subchapter  I  of  chapter  43  of  title 
5,  United  States  Code. 

(b)  Employees  covered.  The  following 
employees  are  covered  by  this  subpart: 

(1)  An  employee  covered  by  the 
dehnition  in  S  U.S.C.  7511(a](l)(A), 
including  an  employee  of  the 
Government  Printing  Office  and  an 
employee  of  the  Administrative  OfHce 
of  &e  United  States  Courts; 

(2)  An  employee  covered  by  the 
definition  in  5  U.S.C.  7511(a)(1)(B),  and 

(3)  an  employee  with  competitive 
status  who  occupies  a  position  in 
Schedule  B  of  Part  213  of  this  title, 

(c)  Exclusions.  The  subpart  does  not 
apply  to  actions  and  employees 
excluded  by  5  U.S.C.  7511(b)  and  7512, 
or  the  following; 

(1)  Action  taken  under  provision  of 
statute,  other  than  one  codified  in  title  5, 
United  States  Code,  which  excepts  the 
action  from  subchapter  II  of  chapter  75 
of  title  5,  United  States  Code; 

(2)  Action  which  entitles  an  employee 
to  grade  retention  under  Part  536  of  this 
title,  and  an  action  to  terminate  this 
entitlement; 

(3)  Voluntary  action  initiated  by  the 
employee; 

(4)  Action  taken  or  directed  by  the 
Office  of  Personnel  Management  under 
Part  731  or  Part  754  of  this  title: 

(5)  Involuntary  retirment  because  of 
disability  under  Part  831  of  this  title; 

(6)  Termination  of  appointment  on  the 
expiration  date  specified  as  a  basic 
condition  (^f  employment  at  the  time  the 
appointment  was  made; 

(7)  Action  which  terminates  a 
temporary  promotion  within  a  maximum 
period  of  two  years  and  returns  the 
employee  to  the  position  from  which 
temporarily  promoted,  or  reassigns  or 
demotes  the  employee  to  a  different 
position  not  at  a  lower  grade  or  level 
than  the  position  from  which 
temporarily  promoted. 

(8)  Cancellation  of  a  promotion  to  a 
position  not  classiHed  prior  to  the 
promotion; 

(9)  Placement  of  an  employee  serving 
on  an  intermittent,  part-time,  or 
seasonal  basis  in  a  nonduty,  nonpay 
status  in  accordance  with  conditions 
established  at  the  time  of  appointment; 

(10)  Reduction  of  an  employee’s  rate 
of  pay  from  a  rate  which  is  contrary  to 
law  or  regulation  to  a  rate  which  is 
required  or  permitted  by  law  or 
regulation; 


(11)  A  reemployed  annuitant; 

(12)  A  Presidential  appointee; 

(13)  A  National  Guard  Technician;  or 

(14)  A  physician,  dentist,  nurse,  or 
other  employee  in  the  Department  of 
Medicine  and  Surgery,  Veterans 
Administration,  who  is  appointed  under 
chapter  73  of  title  38,  United  States 
Code. 

§752.402  Definitions. 

In  this  subpart.  Day  means  calendar 
day.  Furlough  has  the  meaning  given  in 
5  U.S.C.  7511(5).  Grade  has  the  meaning 
given  in  5  U.S.C.  7511(3).  Pay  has  the 
meaning  given  in  5  U.S.C.  7511(4). 
Suspension  has  the  meaning  given  in  5 
U.S.C.  7501(2). 

§  752.403  Standard  for  action. 

(a)  An  agency  may  take  adverse 
action  under  this  subpart  only  as  set 
forth  in  5  U.S.C.  7513(a). 

(b)  An  agency  may  not  take  an 
adverse  action  against  an  employee  on 
the  basis  of  any  reason  prohibited  by  5 
U.S.C.  2302. 

§  752.404  Procedures. 

(a)  Statutory  entitlements.  An 
employee  against  whom  actiomis 
proposed  under  this  subpart  is  entitled 
to  the  procedures  provided  in  5  U.S.C. 
7513(b). 

(b)  Notice  of  proposed  action.  (1)  The 
notice  of  proposal  shall  inform  the 
employee  of  his  or  her  right  to  review 
the  material  which  is  relied  on  to 
support  the  reasons  for  action  given  in 
the  notice.  The  agency  may  not  use 
material  which  cannot  be  disclosed  to 
the  employee  or  his  or  her 
representative  or  designated  physician 
under  Section  297.108(c)(1)  of  Part  297  of 
this  title  to  support  the  reasons  in  the 
notice. 

(2)  When  some  but  not  all  employees 
in  a  given  competitive  level  are  being 
furloughed,  the  notice  of  proposal  shall 
state  ^e  basis  for  selecting  a  particular 
employee  for  furlough,  as  well  as  the 
reasons  for  the  furlough. 

(c)  Employee’s  answer.  (1)  The  agency 
shall  give  the  employee  a  reasonable 
amount  of  official  time  to  review  the 
material  relied  on  to  support  its  proposal 
and  to  prepare  an  answer  and  to  secure 
afhdavits,  if  he  or  she  is  otherwise  in  an 
active  duty  status. 

(2)  The  agency  shall  designate  an 
official  to  hear  the  employee’s  oral 
answer  who  has  authority  either  to 
make  or  recommend  a  final  decision  on 
the  proposed  adverse  action.  The  right 
to  answer  orally  in  person  does  not 
include  the  right  to  a  formal  hearing 
with  examination  of  witnesses  unless 
the  agency  provides  one  in  its 


regulations  in  accordance  with 
subsection  (g)  of  this  section. 

(d)  Exceptions.  (1)  5  U.S.C.  7513(b) 
authorizes  an  exception  to  the  30  days’ 
advance  written  notice  when  the  crime 
provision  is  invoked.  The  agency  may 
require  the  employee  to  furnish  any 
answer  to  the  proposed  action,  and 
afhdavits  and  other  documentary 
evidence  in  support  of  the  answer 
within  such  time  as  under  the 
circumstances  would  be  reasonable,  but 
not  less  than  seven  days.  When  the 
circumstances  require  immediate  action, 
the  agency  may  place  the  employee  in  a 
nonduty  status  with  pay  for  such  time, 
not  to  exceed  ten  days,  as  is  necessary 
to  efrect  the  action. 

(2)  The  advance  written  notice  and 
opportunity  to  answer  are  not  necessary 
for  furlough  without  pay  due  to 
unforeseeable  circumstances,  such  as 
sudden  breakdowns  in  equipment,  acts 
of  God,  or  sudden  emergencies  requiring 
immediate  curtailment  of  activities. 

(3)  The  30  days’  advance  written 
notice  is  not  required  for  a  suspension 
during  the  notice  period  of  a  removal  or 
of  an  indefinite  suspension  when  the 
circumstances  are  such  that  retention  of 
the  employee  in  an  active  duty  status 
during  the  notice  period  may  be 
injurious  to  the  employee,  his  or  her 
fellow  workers,  or  the  general  public; 
may  result  in  damage  to  Government 
property;  or  because  of  the  nature  of  the 
employee's  offense  may  reflect 
unfavorably  on  the  public  perception  of 
the  Federal  service.  The  agency  shall 
include  in  the  notice  of  suspension  the 
reasons  for  not  retaining  the  employee 
in  an  active  duty  status  during  the  notice 
period  of  a  removal  or  indefinite 
suspension.  The  agency  may  require  the 
employee  to  furnish  any  answer  to  the 
proposed  action  and  affidavits  and  other 
documentary  evidence  in  support  of  the 
answer  within  such  time  as  under  the 
circumstances  would  be  reasonable,  but 
not  less  than  seven  days.  When  the 
circumstances  require  immediate  action, 
the  agency  may  place  the  employee  in  a 
nonduty  status  with  pay  for  such  time, 
not  to  exceed  ten  days,  as  is  necessary 
to  effect  the  suspension. 

(e)  Representation.  5  U.S.C.  7513(b)(3) 
provides  that  an  employee  covered  by 
this  part  is  entitled  to  be  represented  by 
an  attorney  or  other  representative.  An 
agency  may  disallow  as  an  employee’s 
representative  an  individual  whose 
activities  as  representative  would  cause 
a  Conflict  of  interest  or  position;  or  an 
employee  of  the  agency  whose  release 
from  his  or  her  official  position  would 
give  rise  to  unreasonable  costs  or  whose 
priority  work  assignments  preclude  his 
or  her  release.  5  U.S.C.  7114(a)(5)  and 
the  terms  of  any  applicable  collective 
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bargaining  agreement  govern 
representation  for  employees  in  an 
exclusive  bargaining  unit. 

(f)  Agency  decision.  In  arriving  at  its 
written  decision,  the  agency  shall 
consider  only  the  reasons  specified  in 
the  notice  of  proposed  action  and  shall 
consider  any  answer  of  the  employee 
and/or  his  or  her  representative  made  to 
a  designated  official.  The  agency  shall 
deliver  the  notice  of  decision  to  the 
employee  at  or  before  the  time  the 
action  will  be  effective.  The  notice  shall 
tell  the  employee  of  his  or  her  appeal 
rights. 

(g)  Hearing.  Under  5  U.S.C.  7513(c), 
the  agency  may  in  its  regulations 
provide  a  hearing  in  place  of  or  in 
addition  to  the  opportunity  for  written 
and  oral  answer. 

S  752.405  Appeal  and  grievance  rights. 

(a)  Appeal  rights.  Under  the 
pro^dsions  of  5  U.S.C.  7513(d),  an 
employee  against  whom  aa  action  is 
taken  under  this  subpart  is  entitled  to 
apped  to  the  Merit  Systems  Protection 
Board. 

(b)  Grievance  rights.  5  U.S.C. 

7121(e)(1)  reqiiires  an  aggrieved 
employee  to  elect  to  appeal  under  this 
subpart  or,  where  applicable,  to  file  a 
grievance  imder  the  negotiated 
grievance  procedure,  but  not  both. 

§  752.406  Agency  records. 

The  agency  shall  maintain  copies  of 
the  items  specified  in  5  U.S.C.  7513(e) 
and  shall  furnish  them  upon  request  as 
required  by  that  subsection. 

Subpart  E— Principal  Statutory 
Requirements  for  Taking  Adverse 
Actions  Under  the  Senior  Executive 
Service 

§  752.501  Principal  statutory 
requirements. 

This  subpart  sets  forth  for  the  benefit 
of  the  user  the  statutory  requirements  of 
subchapter  V  of  Chapter  75  for 
suspension  for  more  than  14  days  and 
removal  from  the  civil  service.  (5  U.S.C. 
7541-7543) 

7541.  Definitions 

“For  the  purpose  of  this  subchapter — 

"(1)  ‘employee’  means  a  career  appointee 
in  the  Senior  Executive  Service  who — 

“(A)  has  completed  the  probationary 
period  prescribed  under  section  3393(d)  of 
this  title;  or 

“(B)  was  covered  by  the  provisions  of 
subchapter  II  of  this  chapter  immediately 
before  appointment  to  the  Senior  Executive 
Service;  and 

“(2)  ‘suspension’  as  the  meaning  set  forth  in 
section  7501(2)  of  this  title. 

“§  7542.  Actions  covered 

“This  subchapter  applies  to  a  removal  from 
the  civil  service  or  suspension  for  more  than 


14  days,  but  does  not  apply  to  an  action 
initiated  under  section  1206  of  this  title,  to  a 
suspension  or  removal  under  section  7532  of 
this  title,  or  to  a  removal  under  section  3592 
of  this  title. 

“§  7543.  Cause  and  procedure 

“(a)  Under  regulations  prescribed  by  the 
Office  of  Personnel  Management,  an  agency 
may  take  an  action  covered  by  this 
subchapter  against  an  employee  only  for  such 
cause  as  will  promote  the  efficiency  of  the 
service. 

“(b)  An  employee  against  whom  an  action 
covered  by  this  subchapter  is  proposed  is 
entitled  to — 

“(1)  at  least  30  days’  advance  written 
notice,  unless  there  is  reasonable  cause  to 
believe  that  the  employee  has  committed  a 
crime  for  which  a  sentence  of  imprisonment 
can  be  imposed,  stating  specific  reasons  for 
the  proposed  action; 

“(2)  a  reasonable  time,  but  not  less  than  7 
days,  to  answer  orally  and  in  writing  and  to 
furnish  affidavits  and  other  documentary 
evidence  in  support  of  the  answer; 

“(3)  be  represented  by  an  attorney  or  other 
representative;  and 

“(4)  a  written  decision  and  specific  reasons 
therefor  at  the  earliest  practicable  date. 

“(c)  An  agency  may  provide,  by  regulation, 
for  a  hearing  which  may  be  in  lieu  of  or  in 
addition  to  the  opportunity  to  answer 
provided  under  subsection  (b)(2)  of  this 
section. 

“(d)  An  employee  against  whom  an  action 
is  taken  under  this  section  is  entitled  to 
appeal  to  the  Merit  Systems  Protection  Board 
under  section  7701  of  this  title. 

“(e)  Copies  of  the  notice  of  proposed 
action,  the  answer  of  the  employee  when 
written,  and  a  summary  thereof  when  made 
orally,  the  notice  of  decision  and  reasons 
therefor,  and  any  order  effecting  an  action 
covered  by  this  subchapter,  together  with  any 
supporting  material,  shall  be  maintained  by 
the  agency  and  shall  be  furnished  to  the 
Merit  Systems  Protection  Board  upon  its 
request  and  to  the  employee  affected  upon 
the  employee's  request.”. 

Subpart  F— Regulatory  Requirements 
for  Taking  Adverse  Actions  Under  the 
Senior  Executive  Service 

Authority:  5  U.S.C.  7543. 

§  752.601  Coverage. 

(a)  Adverse  actions  covered.  This 
subpart  applies  to  suspensions  for  more 
than  14  days  and  removals  from  the  civil 
service  as  set  forth  in  5  U.S.C.  7542. 

(b)  Exclusions.  This  subpart  does  not 
apply  to  actions  under  5  U.S.C.  1206, 
3592,  and  7532. 

(c)  Employees  covered.  This  section 
covers  a  career  appointee — 

(1)  Who  has  completed  the 
probationary  period  in  the  Senior 
Executive  Service; 

(2)  Who  is  not  requried  to  serve  a 
probationary  period  in  the  Senior 
Executive  Service;  or 


(3)  Who  was  covered  under  5  U.S.C. 
7511  immediately  before  appointment  to 
the  Senior  Executive  Service. 

§752.602  Definitions. 

In  this  subpart, 

(a)  Career  appointee  has  the  meaning 
given  in  5  U.S.C.  3132(a). 

(b)  Day  means  calendar  day. 

(c)  Suspension  has  the  meaning  given 
in  5  U.S.C.  7501(2). 

§  752.603  Standard  for  action. 

(a)  An  agency  may  take  adverse 
action  under  this  subpart  only  as  set 
forth  in  5  U.S.C.  7543(a). 

(b)  An  agency  may  not  take  an 
adverse  action  against  a  career 
appointee  on  the  basis  of  any  reason 
prohibited  by  5  U.S.C.  2302. 

§  752.604  Procedures:  Adverse  actions. 

(a)  Statutory  entitlements.  A  career 
appointee  against  whom  action  is 
proposed  under  this  subpart  is  entitled 
to  the  procedures  provided  in  5  U.S.C. 
7543(b). 

(b)  Notice  of  proposed  action.  (1)  The 
notice  of  proposed  action  shall  inform 
the  career  appointee  of  his  or  her  right 
to  review  the  material  which  is  relied  on 
to  support  the  reasons  for  action  given 
in  the  notice. 

(2)  The  agency  may  not  use  material 
which  cannot  be  disclosed  to  the 
appointee  or  to  his  or  her  representative 
or  designated  physician  under 
§  297.108(c)(1)  of  Part  297  of  this  title  to 
support  the  reasons  in  the  notice. 

(c)  Appointee’s  answer.  (1)  The 
agency  shall  give  the  career  appointee  a 
reasonable  amount  of  time  to  review  the 
material  relied  on  to  support  its  proposal 
and  to  prepare  an  answer  and  to  secure 
affidavits,  if  he  or  she  is  otherwise  in  an 
active  duty  status. 

(2)  The  agency  shall  designate  an 
official  to  hear  ^e  career  appointee’s 
oral  answer  who  has  authority  either  to 
make  or  recommended  a  final  decision 
on  the  proposed  adverse  action. 

(3)  The  right  to  answer  orally  in 
person  does  not  include  the  right  to  a 
formal  hearing  with  examination  of 
witnesses  unless  the  agency  provides 
one  in  its  regulations  in  accordance  with 
§  752.604(g). 

(d)  Exceptions.  (1)  5  U.S.C.  7543(b)(1) 
authorizes  an  exception  to  the  30  day 
advance  written  notice  when  the  crime 
provision  is  invoked.  The  agency  may 
require  the  career  appointee  to  furnish 
any  answer  to  the  proposed  action,  and 
affidavits  and  other  documentary 
evidence  in  support  of  the  answer 
within  such  time  as  imder  the 
circumstances  would  be  reasonable,  but 
not  less  than  seven  days.  When  the 
circumstances  require  immediate  action. 
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the  agency  may  place  the  career 
appointee  in  a  nonduty  status  with  pay 
for  such  time,  not  to  exceed  ten  days,  as 
is  necessaiy  to  effect  the  action. 

(2)  The  30  days’  advance  written 
notice  is  not  required  for  placing  a 
career  appointee  in  a  nonduty  status 
with  pay  during  the  notice  period  of  a 
removal  or  a  suspension  for  more  than 
14  days  when  the  circumstances  afe 
such  that  retention  of  the  career 
appointee  in  an  active  duty  status: 

(1)  May  be  injurious  to  the  appointee, 
his  or  her  fellow  workers,  or  the  general 
public; 

(ii)  May  result  in  damage  to 
government  property,  or 

(iii)  May,  because  of  the  nature  of  the 
appointee’s  offense,  reflect  unfavorably 
on  the  public  perception  of  the  Federal 
service.  The  agency  shall  include  in  the 
notice  the  reasons  for  not  retaining  the 
appointee  in  an  active  duty  status 
during  the  notice  period  of  a  removal  or 
a  suspension  for  more  than  14  days.  The 
agency  may  require  the  appointee  to 
furnish  any  answer  to  the  proposed 
action  and  affidavits  and  other 
documentary  evidence  in  support  of  the 
answer  within  such  time  as  under  the 
circumstances  would  be  reasonable,  but 
not  less  than  seven  days.  When  the 
circumstances  require  immediate  action, 
the  agency  may  place  the  appointee  in  a 
nonduty  status  with  pay  for  such  time, 
not  to  exceed  ten  days. 

(e)  Representation.  (1)  5  U.S.C. 
7543(b)(3)  provides  that  an  appointee 
covered  by  this  part  is  entitled  to  be 
represented  by  an  attorney  or  other 
representative. 

(2)  an  agency  may  disallow  as  an 
appointee’s  representative: 

(i)  an  individual  whose  activities  as  a 
representative  would  cause  a  conflict  of 
interest  or  position; 

(ii)  an  employee  of  the  agency  whose 
release  from  his  or  her  official  position 
would  give  rise  to  unreasonable  costs; 
or 

(iji)  An  employee  of  the  agency  whose 
priority  work  assignments  preclude  his 
or  her  release. 

(f)  Agency  decision.  In  arriving  at  its 
written  decision,  the  agency  shall 
consider  only  the  reasons  specified  in 
the  notice  of  proposed  action  and  shall 
consider  any  reply  of  the  career 
appointee  or  hie  or  her  representative 
made  to  a  designated  official.  The 
agency  shall  deliver  the  notice  of 
decision  to  the  appointee  at  or  before 
the  time  the  action  will  be  effective.  The 
notice  of  decision  shall  inform  the 
appointee  of  his  or  her  appeal  rights. 

(g)  Hearing.  Under  5  U.S.C.  7543(c), 
the  agency  may  in  its  regulations 
provide  a  hearing  in  place  of  or  in 


addition  to  the  opportunity  for  written 
and  oral  reply. 

S  752.606  Appeal  rights:  Adverse  actions. 

Under  the  provisions  of  5  U.S.C. 
7543(d).  a  career  appointee  against 
whom  an  action  is  taken  under  this 
subpart  is  entitled  to  appeal  to  die  Merit 
Systems  Protection  Board. 

S  752.606  Agency  records. 

The  agency  shall  maintain  copies  of 
the  adverse  action  record  items 
specified  in  5  U.S.C.  7543(e)  and  shall 
furnish  them  upon  request  as  required 
by  that  subsection. 

|FR  Doc.  8(V.206ie  Filed  7-10-80;  8:45  am| 
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5  CFR  PART  831 

Retirement;  Excluslone  From 
Retirement  Coverage 

agency:  Office  of  Personnel 

Management. 

action:  Final  rule. 

summary:  This  regulation  is  being 
issued  under  the  Civil  Service 
Retirement  Act  to  provide  coverage  to 
retired  employees  and  Members  of 
Congress  who  are  receiving  a  Civil 
Service  Retirement  annuity  and  who  are 
appointed  by  the  President  to  fill 
unexpired  terms  of  office  limited  to  one 
year  or  less. 

EFFECTIVE  DATE:  January  1. 1976. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jane  DePriest,  (202)  632-4684,  Office 
of  Pay  and  Benefits  Policy, 

Compensation  Group,  Room  4334, 1900  E 
Street  NW.,  Washington,  DC  20415. 
SUPPLEMENTARY  INFORMATION:  On 
March  14, 1980,  the  Office  of  Personnel 
Management  published  S  831.201(a)(1)  in 
the  F^eral  Register  (45  FR 16493]  as  a 
proposed  rule,  with  a  request  for 
comments  from  interested  parties  before 
publication  as  a  final  rule.  Four 
comments  were  received,  two  agreeing 
with  the  change  and  two  objecting 
based  on  its  limited  applicability.  It  is 
true  that  the  change  is  expected  to  have 
only  limited  applicability  but  this  does 
not,  in  our  opinion,  weigh  against 
equalizing  the  treatment  of  non-Member 
and  Member  annuitants.  OPM  is 
therefore  revising  §  831.201(a)(1)  as 
proposed. 

The  Director  of  OPM  finds  that  in 
order  to  carry  out  Congress’  intent  to 
equalize  the  treatment  of  employee 
annuitants  through  the  enactment  of 
Public  Law  94-397,  good  cause  exists  for 
suspending  the  30-day  delay  of 
effectiveness  of  final  regulations 


required  by  5  U.S.C.  553(d],  and  making 
this  rule  effective  January  1, 1976. 

OPM  has  determined  that  this  is  a 
significant  regulation  for  the  purposes  of 
Executive  Order  12044. 

Office  of  Personnel  Management 
Beveriy  M.  Jones, 

Issuance  System  Manager. 

PART  831— RETIREMENT 

Accordingly,  the  Office  of  Personnel 
Management  is  revising  5  CFR 
831.201(a)(1)  to  read  as  follows: 

§  631.201  Exclusions  from  retirement 
coverage. 

(a)  *  *  * 

(1)  Employees  serving  under 
appointments  limited  to  one  year  or  less, 
except  annuitants  appointed  by  the 
President  to  fill  unexpired  terms  of 
office  on  or  after  January  1, 1976. 
***** 

(5  U.S.C.  8347) 

|FR  Doc  80-20S14  Filed  7-10-80;  8;4S  eml 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  28 

United  States  Standards  for  Grade  of 
American  Upland  Cotton;  Updates  and 
Amendments  to  the  Cotton  Standards 
Regulations;  Withdrawal  of  Proposed 
Revocations,  and  Technical 
Amendments  to  the  Cotton  Standards 
Regulations. 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  amends  the 
regulations  (7  CFR  Part  28)  under  the 
United  States  Cotton  Standards  Act  by 
providing  reference  to  the  United  States 
Cotton  Futures  Act  (7  U.S.C.  15b)  and 
the  regulations  thereunder  (7  CFR  Part 
27).  It  also  makes  a  technical  correction 
in  the  list  of  the  official  grades  by 
deleting  four  grades,  thus  reflecting 
revocations  which  were  effective  in 
1975.  Other  proposed  changes  in  the 
Grade  Standards,  as  published  in  the 
Federal  Register  April  1, 1980  (40  FR 
21261]  are  withdrawn. 

EFFECTIVE  DATE:  August  1, 1980. 

,FOR  FURTHER  INFORMATION  CONTACT: 
Harvin  R.  Smith,  Chief,  Standards  and 
Testing  Branch,  Cotton  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250  (202-447-2167).  The  Final 
Impact  Statement  considered  in 
developing  this  final  rule  and  the  impact 
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of  implementing  it  is  published  in  its 
entirety  in  "Supplementary 
Information.” 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and  . 
has  been  classified  “not  significimt."  It 
was  determined  that  no  Impact  results 
insofar  as  this  final  action  involves:  (1) 
The  withdrawal  of  proposed  changes  to 
the  regulations.  (2)  The  conforming  of  a 
table  to  previous  actions  taken,  and  (3]l 
The  establishment  of  a  clarifying 
reference. 

Proposed  changes  in  Grade  Standards 
were  discussed  at  the  Universal 
Standards  Conference.  May  19-20, 1980, 
Memphis,  Tennessee.  All  overseas 
signatories  to  the  Universal  Standards 
Agreement  and  all  segments  of  the 
domestic  cotton  industry  were 
represented  at  this  conference.  There 
was  unanimous  agreement  among  the 
various  groups  that  no  changes  in  Grade 
Standards  should  be  made  at  this  time. 

In  General,  the  group  felt  that  the  Grade 
Standards  in  question,  although 
representing  very  little  of  U.S. 
production,  were  very  important  in 
overseas  trading  and  in  arbitration 
proceedings.  Therefore,  the 
recommendation  was  made  that  the 
standards  be  retained.  The  Department 
of  Agriculture  is  honoring  this  request 
and  is  withdrawing  the  proposal  to 
effect  changes  to  the  Grade  Standards. 

The  following  amendments  to  the 
regulations  (7  CFR  Part  28)  issued 
pursuant  to  the  United  States  Cotton 
Standards  Act  (7  U.S.C.  51  et  seq.) 
provide  references  and  updates.  They 
are  effective  August  1, 1980. 

PART  28— COTTON  CLASSING, 
TESTING,  AND  STANDARDS 

Add  a  new  S  28.482  to  read  as  follows: 

§  28.482  United  States  Cotton  Futures . 
Act 

The  cotton  standards  contained  in 
§  28.301  throu^  §  28.603  of  this  part 
shall  be  effective  for  purposes  of  the 
United  States  Cotton  Futures  Act  (7 
U.S.C.  15b)  and  the  regulations 
thereunder  (7  CFR  Part  27). 

§  28.52  [Amended] 

2.  In  paragraph  (a)  of  §  28.525,  delete 
..  from  the  table  of  Full  grade  name. 
Symbol,  and  Code  No.,  respectively,  the 
following  which  were  revoked  effective 
July  1. 1975  (30  FR  22939): 

“Strict  Good  Middling — SGM,  01,” 

“Good  Middling  Tinged — GM  Tg,  14,” 

“Good  Middling  Yellow  Stained — GM 
Ys,  15,”  and 


“Below  Strict  Low  Middling  Light 
Gray — ^BG,  86.” 

(Sec.  10, 42  Stat.  1519;  7  U.S.C.  61.  Interpret  or 
apply  sec.  6, 42  Stat.  1518,  as  amended;  7 
U.S.C.  56) 

Dated:  July  8, 1980. 

William  T.  Manley, 

Deputy  Administrator,  Marketing  Program 
Operations. 

(FR  Doc.  eO-20787  Filed  7-10-80;  8:45  am) 

BIUINQ  CODE  3410.02-M 


7  CFR  Part  28 

Cotton  Classing,  Testing,  and 
Standards 

agency:  Agricultural  Marketing  Service. 
action:  Final  rulemaking. 

SUMMARY:  This  notice  finalizes  revisions 
in  the  sampling  regulations  for  cotton 
submitted  for  official  USDA 
classification  under  the  United  States 
Cotton  Standards  Act  and  the  Smith- 
Doxey  Amendment  to  the  Cotton 
Statistics  and  Estimates  Act. 

EFFECTIVE  DATE:  August  11, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Loyd  R.  Frazier,  Chief,  Marketing 
Services  Branch,  Cotton  Division, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250— (202)  447-2147.  The  Final 
Impact  Statement  describing  the  options 
considered  in  developing  this  final  rule 
and  the  impact  of  implementing  each 
option  is  available  on  request  from  the 
above  named  individual. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  “not  significant.”  A 
cotton  sample  consists  of  two  portions, 
one  drawn  from  each  side  of  the  bale. 
Under  current  regulations  the  sampler 
has  two  options  in  sampling  a  bale 
when  the  two  samples  are  needed.  The 
first  option  is  to  make  two  cuts  on  each 
side  of  the  bale  and  the  second  option  is 
to  make  a  cut  approximately  24  inches 
on  each  side  of  the  bale  and  break  the 
two  portions  in  half  across  the  layers. 
On  April  18, 1980,  a  change  in  sampling 
regulations  was  proposed  which  would 
permit  the  sampler  a  third  option.  It  will 
allow  the  sampler  to  split  each  segment 
lengthwise  along  the  layers  making  two 
samples.  However,  only  the  sample 
containing  the  two  outside  portions  will 
be  eligible  for  USDA  classification.  This 
means  samples  received  for  official 
USDA  classification  will  be  unchanged. 
This  change  will  be  another  step 


forward  to  reduce  excessive  cutting  of 
cotton  bales. 

Much  attention  has  been  directed  in 
recent  years  to  the  multiple  sampling  of 
cotton  bales  and  the  problems  caused 
by  numerous  cuts  in  the  protective 
covering  of  the  cotton.  The  cotton 
industry  has  requested  USDA  to  adopt 
policies  which  would  discourage 
multiple  sampling  of  cotton  bales.  This 
change  is  consistent  with  industry 
recommendations  and  recently  revised 
Commodity  Credit  Corporation 
regulations. 

Only  two  cotton  industry  firms 
objected  to  the  proposed  change  in 
relations.  These  two  objections  are  far 
outweighted  by  the  support  received  for 
this  change  from  such  organizations  as 
the  Joint  Industry  Bale  Packaging 
Committee  and  &e  National  Cotton 
Council,  both  of  which  represent  all 
segments  of  the  cotton  industry. 

In  order  to  effect  this  change,  the 
following  amendments  are  made  in  7 
CFR  Part  28,  Subpart  A — ^Regulations 
under  The  United  States  Cotton 
Standards  Act,  and  Subpart  D — Cotton 
Classification  and  Market  News 
Services  for  Organized  Groups  of 
Producers: 

1.  Amend  §  28.25(c)  to  read  as  follows: 

§  28.25  Samples  for  Form  A 
determination. 

***** 

(c)  Where  it  is  necessary  to  draw  two 
sets  of  samples,  a  single  cut  should  be 
made  in  each  side  of  the  bale,  and  the 
portion  of  cotton  removed  from  each  cut 
should  be  broken  in  half  across  the 
layers  to  provide  two  complete  samples. 
In  those  cases  where  this  method  would 
result  in  samples  of  insufficient  length,  it 
will  be  acceptable  to  split  the  sample 
lengthwise  along  the  layers  provided  the 
outside  portion  firom  each  side  is 
submitted  for  the  official  classification. 
***** 

2.  Amend  §  28.908(b)  to  read  as 
follows: 

§  28.908  Samples. 

***** 

(b)  Drawing  of  samples  manually.  (1) 
Each  cut  sample  shall  be  drawn  firom  the 
bale  after  it  is  tied  out  following  the 
ginning  process,  and  shall  be 
approximately  6  ounces  in  weight,  not 
less  than  3  ounces  of  which  are  to  be 
drawn  from  each  side  of  the  bale: 
Provided,  That  each  sample  fi’om  a  bale 
of  American  Pima  cotton  shall  be 
approximately  10  ounces  in  weight,  not 
less  than  5  ounces  of  which  are  to  be 
drawn  from  each  side  of  the  bale. 

(2)  Where  it  is  necessary  to  draw  two 
sets  of  samples,  a  sin^e  cut  should  be 
made  in  each  side  of  the  bale,  and  the 
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portion  of  cotton  removed  from  each  cut 
should  be  broken  in  half  across  the 
layers  to  provide  two  complete  samples. 
In  those  cases  where  this  method  would 
result  in  samples  of  insufficient  length,  it 
will  be  acceptable  to  split  the  sample 
lengthwise  along  the  layers,  provided 
the  outside  portion  from  each  side  is 
submitted  for  the  official  classification. 

*  •  *  •  • 

(Section  10. 42  Stat.  1519,  Sec.  3c,  50  Stat.  62; 

7  U.S.C.  61, 473c) 

Dated:  July  8, 1980. 

William  T.  Manley, 

Deputy  Administrator,  Marketing  Program 
Operations. 

|FR  Doc.  80-20613  Piled  r-ioeo;  8:45  ain| 

WLUNO  CODE  3410-02-M 


Food  and  Nutrition  Service 
7CFRPart275 

Food  Stamp  Program;  Performance 
Reporting  System;  Establishment  of 
Requirements;  Correction 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  published  March  11, 1980 
which  set  forth  requirements  for  the 
establishment  of  the  Performance 
Reporting  System  imder  the  Food  Stamp 
Act  of  1977. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maurice  Tracy.  Chiet  Performance 
Reporting  System  Branch,  State 
Operations  Division,  Food  and  Nutrition 
Service.  USDA,  Washington,  D.C.  20250 
(202)  447-8755. 

SUPPLEMENTAL  INFORMATION:  In  45  FR 

15884  (March  11. 1980),  |  275.7(e)(5) 
contains  an  error.  On  page  15903 
(middle  column)  the  phrase  *  * 
unless  the  required  sample  size  is  two  or 
less  *  *  *  is  corrected  in  this  rulemaking 
by  replacing  the  reference  to  “two”  with 
“three." 

1.  Therefore.  {  275.7(e)(5)  is  corrected 
to  read  as  follows: 

§  275.7  Selection  of  sub-units  for  review. 
***** 

(e)  Selection  of  Sub-Units  in  Project 
Areas  with  Caseloads  of 3,000  or  more 
Participating  Households.  *  *  * 

(5)  Selection  of  Sub-Units  with 
Special  Characteristics.  When  a  sub¬ 
unit  has  some  special  characteristics, 
(e.g..  large  nonassistance  caseload, 
operation  of  itinerant  issuance  points, 
etc.)  or  is  suspected  of  having  a  specific 
problem  in  its  operation  of  the  program, 
the  sub-unit  may  be  selected  from  its 
classification  before  the  required 


random  sample  selection  is  initiated. 
When  a  sub-unit  is  selected  based  upon 
such  considerations,  it  shall  be 
eliminated  from  the  frame  from  which  it 
was  selected  and  the  required  sample 
size  for  that  frame  shall  be  reduced  by 
one.  It  is  important  to  note  that  selection 
of  sub-units  on  a  non-random  basis  must 
be  completed  prior  to  selection  of  the 
required  random  samples.  If  the  State 
elects  to  select  sub-units  on  a 
nonrandom  basis,  no  more  than  25 
percent  of  the  sub-units  selected  from 
any  classification  shall  be  selected  in 
this  manner,  unless  the  required  sample 
size  is  three  or  less,  in  which  case  the 
State  may  select  one  sub-unit  in  this 
manner.  For  example,  if  the  required 
sample  size  for  issuance  offices  is  four, 
three  of  these  must  be  selected 
randomly. 

*  *  .  *  *  * 

(91  Stat.  958  (7  U.S.C.  2011-2027)) 

(Catalog  of  Feder^  Domestic  Assistance,  No. 
10.551,  Food  Stamps) 

Dated:  June  24, 1980. 

Carol  Tuckra  Fonman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

|FR  Doc  80-20630  Filed  7-10-80: 8:45  am) 

MLUNO  CODE  3410-30-M 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

Gypsy  Moth  and  Browntaii  Moth;  List 
of  Hazardous  Recreational  Vehicle 
Sites 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service. 
action:  Final  rule. 

SUMMARY:  This  dociunent  amends  the 
list  of  gypsy  moth  hazardous 
recreation^  vehicle  sites  under  the 
Federal  Gypsy  Moth  and  Browntaii 
Moth  Quarantine  and  regulations  by 
adding  a  site  in  Massadiusetts.  This 
amendment  is  necessary  as  an 
emergency  measure  in  order  to  prevent 
the  artificial  spread  of  gypsy  moth. 
DATES:  Effective  date  of  this  amendment 
July  11, 1980,  Written  comments 
concerning  this  final  rule  must  be 
received  on  or  before  September  9, 1980. 
ADDRESS:  Written  comments  concerning 
this  final  rule  should  be  submitted  to  H. 
V.  Autry,  Regulatory  Support  Staff,  Plant 
Protection  and  Quarantine,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Department  of  Agriculture,  Hyattsville, 
MD  20782. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 

V.  Autry,  Chief  Staff  Officer,  Regulatory 
Support  Staff,  Plant  Protection  and 
Quarantine,  APHIS,  USDA,  Federal 


Building,  6505  Belcrest  Road,  Room  635, 
Hyattsville.  MD  20782,  301-436-8247. 
SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
procedures  established  in  Secretary’s 
Memorandum  1955  to  implement 
Executive  Order  12044,  and  has  been 
classified  as  “not  significant.”  The 
emergency  nature  of  this  action 
warrants  publication  of  this  final  action 
without  completion  of  a  Final  Impact 
Statement  A  Final  Impact  Statement 
will  be  developed  after  public  comments 
have  been  received. 

Harvey  L  Ford,  Deputy  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service  for  Plant  Protection 
and  Quarantine,  has  determined  that  an 
emergency  situation  exists  which 
warrants  publication  without 
opportunity  for  a  public  comment  period 
on  this  final  action.  Due  to  the 
possibility  that  gypsy  moth  could  be 
spread  artificiaUy  to  noninfested  areas 
of  the  United  States,  a  situation  exists 
requiring  immediate  action  to  better 
control  the  spread  of  this  pest. 

Further,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  emergency  final 
action  are  impracticable  and  contrary  to 
the  public  interest;  and  good  cause  is 
found  for  making  this  emergency  final 
action  effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register.  Comments  have  been 
solicited  for  60  days  after  publication  of 
this  dociunent,  and  this  emergency  final 
action  will  be  scheduled  for  review  so 
that  a  final  document  discussing 
comments  received  and  any 
amendments  required  can  be  published 
in  the  Federal  Register  as  soon  as 
possible. 

Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
final  rule.  Comments  should  bear  a 
reference  to  the  date  and  page  numbers 
of  this  issue  of  the  Federal  Register.  All 
written  comments  made  pursuant  to  this 
document  will  be  made  available  for 
public  inspection  at  the  Federal 
Building,  6505  Belcrest  Road,  Room  635, 
Hyattsville,  MD  20782,  during  regular 
hours  of  business,  8  a.m.  to  4:30  p,.m.. 
Monday  through  Friday,  except 
holidays,  in  a  manner  convenient  to  the 
public  business  (7  CFR  1.27(b)). 

Background 

The  gypsy  moth,  Lymantria  dispar 
(Linnaeus),  is  a  highly  destructive  pest 
of  forest  trees.  The  Gypsy  Moth  and 
Browntaii  Moth  Quarantine  and 
Regulations  (7  CFR  301.45  et  seq.) 
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quarantines  certain  States  because  of 
the  gypsy  moth,  including 
Massachusetts,  and  restricts  the 
interstate  movement  from  quarantine 
States  of  articles  designated  as 
regulated  articles  because  of  the  gypsy 
moth.  Such  restrictions  are  necessary  for 
the  purpose  of  preventing  the  artificial 
spread  of  the  gypsy  moth. 

In  §  301.45-l(v]  of  the  regulations  (7 
CFR  301.45-l(v))  recreational  vehicles 
and  associated  equipment  are  listed  as 
regulated  articles  because  of  the  gypsy 
moth  if  moving  from  hazardous 
recreational  vehicle  sites  listed  in 
§  301.45-2C  of  the  regulations  (7  CFR 
301.4&-2C].  It  is  provided  in  §  301.45-2(d) 
of  the  regulations  (7  CFR  301.45-2(d)) 
that  the  Deputy  Administrator  shall  list 
as  hazardous  in  §  301.45-2c  of  the 
regulations  any  recreational  vehicle  site 
in  a  quarantined  State  in  which  gypsy 
moth  has  been  foimd  by  an  inspector,  or 
in  which  there  is  a  risk  of  infestation  of 
the  gypsy  moth  because  of  the  proximity 
of  the  site  to  infestation  of  the  gypsy 
moth. 

Based  on  findings  of  egg  masses, 
larvae,  and  pupae  of  the  gypsy  moth  by 
inspectors  of  the  U.S,  Department  of 
Agriculture  and  State  agencies  of 
Massachusetts,  it  has  been  determined 
that  the  R.  C.  Nickerson  State  Park,  a 
recreational  vehicle  site  in  the  town  of 
Brewster  in  Barnstable  County  in 
Massachusetts  harbors  infestations  of 
the  gypsy  moth. 'Inspectors  also  found 
that  this  is  a  site  where  recreational 
vehicles  and  associated  equipment  are 
parked,  or  may  be  parked,  and  that  the 
gypsy  moth  could  hitchhike  on  and  be 
spread  by  recreational  vehicles^and 
associated  equipment  moving  from  this 
site.  Therefore,  in  order  to  prevent  the 
artificial  spread  of  gypsy  moth,  it  is 
necessary  as  an  emergency  measure  to 
add  this  recreational  vehicle  site  to  the 
list  of  hazardous  recreational  vehicle 
sites,  and  thereby  impose  restrictions  on 
the  interstate  movement  of  recreational 
vehicles  and  associated  equipment 
moving  from  such  site: 

Also,  for  purposes  of  information  it 
should  be  noted  that  in  a  document 
published  in  the  Federal  Register  on 
June  27. 1980  (45  FR  43366),  the  list  of 
hazardous  recreational  vehicle  sites  was 
revised  to  read  as  follows: 

New  Jersey 

Burlington  County.  Shamong  Township: 

Atsion  Lake  and  Goshen  Pond 

camping  areas  in  Wharton  State 

Forest. 

Cape  May  County.  Dennis  Township: 

Belleplain  State  Forest. 

Hunterdon  County.  Delaware  Township: 

Bull’s  Island  State  Park. 


Middlesex  County.  Old  Bridge 
Township:  Cheesequake  State  Park. 
Monmouth  County.  Howell  Township: 

Allaire  State  Park. 

Sussex  County.  Hampton  Township: 

Swartswood  State  Park. 

Warren  County.  Pahaquary  Township: 
Worthington  State  Forest 

Pennsylvania 

Clinton  County.  Renovo:  Evanco 
camping  area. 

Pike  County.  Dingman’s  Ferry:  Bemie’s 
Campground. 

Accorfingly,  §  301.45-2c  of  the  Gypsy 
Moth  and  Browntail  Moth  Quarantine 
and  Regulations  (7  CFR  301.45-2c), 
which,  as  noted  above,  was  revised  on 
June  27, 1980,  is  revised  to  read  as 
follows: 

§  301.45-2C  List  of  hazardous  recreational 
vehicle  sites.  ^ 

The  recreational  vehicle  sites  listed 
below  are  designated  as  gypsy  moth 
hazardous  recreational  vehicle  sites 
within  the  meaning  of  the  provisions  of 
this  subpart  as  indicated  below. 

Hazardous  Recreational  Vehicle  Sites 
Massachusetts 

Barnstable  County.  Brewster:  R.  C. 
Nickerson  State  Park. 

New  Jersey 

Burlington  County.  Shamong  Township: 
Atsion  Lake  and  Goshen  Pond 
camping  areas  in  Wharton  State 
Forest. 

Cape  May  County.  Dennis  Township: 

Belleplain  State  Forest. 

Hunterdon  County.  Delaware  Township: 

Bull’s  Island  State  Park. 

Middlesex  County.  Old  Bridge 
Township:  Cheesequake  State  Park. 
Monmouth  County.  Howell  Township: 

Allaire  State  Park. 

Sussex  County.  Hampton  Township: 

Swartswood  State  Park. 

Warren  County.  Pahaquary  Township: 
Worthington  State  Forest. 

Pennsylvania 

Clinton  County.  Renovo:  Evanco 
camping  area. 

Pike  County.  Dingman’s  Ferry:  Bemie’s 
Campground. 

(Secs.  8  and  9,  37  Stat.  318,  as  amended,  secs. 
105  and  108.  71  Stat.  32,  71  Stat.  33;  7  U.S.C. 
161, 162, 150dd.  150ee;  37  FR  28464,  28477,  as 
amended:  38  FR  19141) 

Done  at  Washington,  D.C.,  this  8th  day  of 
July  1980. 

Harvey  L.  Ford, 

Deputy  Administrator,  Plant  Protection  and 
Quarantine.  Animal  and  Plant  Health 
Inspection  Service. 

IFR  Doc.  80-20789  Filed  7-10-80;  8:45  ami 
BILLING  CODE  3410-34-M 


7  CFR  Part  354 

Overtime  Services  Relating  to  Imports 
and  Exports;  Commuted  TraveKime 
Allowances 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  'This  document  amends 
administrative  instmctions  prescribing 
commuted  traveltime.  'These 
amendments  establish  commuted 
traveltime  periods  as  nearly  as  may  be 
practicable  to  cover  the  ^ime  necessarily 
spent  in  reporting  to  and  returning  from 
the  place  at  which  an  employee  of  the 
Plant  Protection  and  Quarantine 
performs  overtime  or  holiday  duty  when 
such  travel  is  performed  solely  on 
account  of  such  overtime  or  holiday 
duty.  Such  establishment  depends  upon 
facts  within  the  knowledge  of  the 
Animal  and  Plant  Health  Inspection 
Service. 

EFFECTIVE  DATE:  July  11, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.  V,  Autry,  Regulatory  Support  Staff, 
Animal  and  Plant  Health  Inspection 
Service,  Plant  Protection  and 
Quarantine,  U.S.  Department  of 
Agriculture.  Hyattsville,  MD  20782  (301- 
436-8247). 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  reviewed  under 
USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  determined  to  be  exempt  from 
those  requirements.  Nicholas  E. 
Bedessem,  Special  Assistant  to  the 
Administrator,  made  this  determination 
because  commuted  traveltime 
allowances  are  strictly  a  function  of 
where  the  APHIS  employee  lives  in 
relation  to  the  place  overtime  or  holiday 
duty  is  performed.  As  employees  are 
transferred  or  change  their  residence  or 
as  the  place  of  inspection  changes,  the 
number  of  hours  of  commuted  traveltime 
allowed  may  change.  These 
amendments  merely  reflect  such 
changes  and  serve  to  notify  the  public  of 
the  new  allowed  hours. 

It  is  to  the  benefit  of  the  public  that 
these  instructions  be  made  effective  at 
the  earliest  practicable  date.  It  does  not 
appear  that  public  participation  in  this 
rulemaking  proceeding  would  make 
additional  relevant  information 
available  to  the  Department. 

Therefore,  pursuant  to  the  authority 
conferred  upon  the  Deputy 
Administrator,  Plant  Protection  and 
Quarantine,  by  7  CFR  354.1  of  the 
regulations  concerning  overtime 
services  relating  to  imports  and  exports, 
the  administrative  instructions 
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appearing  at  7  CFR  354.2,  as  amended, 
January  5,  September  28,  December  18, 
1979,  and  March  21, 1980,  (44  FR 1364, 
55791, 74791,  and  45  FR  18367) 
prescribing  the  commuted  traveltime 
that  shall  be  included  in  each  period  of 
overtime  or  holiday  duty  are  further 
amended  by  adding  (in  appropriate 
alphabetical  sequence)  the  information 
as  shown  below; 

S  354.2  Administrativa  Instructions 
proscribing  commutsd  traveltims. 

•  *  •  *  • 


ConNiNitsC  TravoiUnw  ASowsncss  (hi  hours) 


Location  coMTSd  Saivadlrom  aioa 


WMhln  Oulaido 


Add: 

*  •  *  •  * 

Mnoia: 

O'Hara  imamational  Mihiraukaa,  Wt _  8 

Afepod.  Chicago. 

***** 

Maine: 


Portland _ 

...  HarptweN . 

Wiictttat..*. 

*  * 

*  * 

ew  Hampahir*: 

KaanaAinxxt 

Canaan _ 

Kaana. 

Kaana  Airport 

Qrolon . 

Keano. 

*  *  *  *  * 


(64  Stat  561:  (7  U.S.C.  2260)) 

Therefore,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  final  rule  are 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  this  final  rule  effective  less  than 
30  days  after  publication  of  this 
document  in  fte  Federal  Register. 

Done  at  Washington,  D.C.,  this  7th  day  of 
July  1980. 

Thomas  G.  Darling, 

Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  80-20642  Filed  7-lO-SO;  ft45  ami 
BIUJNO  CODE  3410-94-M 


Agricuttural  Marketing  Service 
7  CFR  Part  910 
[Lemon  Reg.  260] 

Lemona  Grown  in  Caiifomia  and 
Arizona;  Limitation  of  Handiing 

agency:  Agrictiltural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


summary:  This  regulation  establishes 
the  quantity  of  fi'esh  Califomia-Arizona 
lemons  that  may  be  shipped  to  market 
during  the  period  July  13-19, 1980.  Such 
action  is  needed  to  provide  for  orderly 
marketing  of  ffesh  lemons  for  this  period 
due  to  the  marketing  situation 
confironting  the  lemon  industry. 

EFFECTIVE  DATE:  July  13, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Malvin  E.  McGaha,  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  regulation  is  issued  under  the 
marketing  agreement  as  amended,  and 
Order  No.  910,  as  amended  (7  CFR  Part 
910),  regulating  the  handling  of  lemons 
grown  in  Caiifomia  and  Arizona.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  The  action  is  based  upon  the 
recommendations  end  information 
submitted  by  the  Lemon  Administrative 
Committee,  and  upon  other  information. 
It  is  hereby  found  that  this  action  will 
tend  to  effectuate  the  declared  policy  of 
the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1979-60  which  was 
designated  significant  under  the 
procedures  of  Executive  Order  12044. 

The  marketing  policy  was  recommended 
by  the  committee  following  discussion 
at  a  public  meeting  on  July  31, 1979.  A 
final  impact  analysis  on  the  marketing 
policy  is  available  from  Malvin  E. 
McGaha,  Chief,  Fruit  Branch,  F&V, 

AMS,  USDA,  Washington,  D.C.  20250, 
telephone  202-447-5975. 

The  committee  met  again  publicly  on 
July  8, 1980  at  Los  Angeles,  Caiifomia,  to 
consider  the  ciirrent  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  the  demand  for  lemons  is  active. 

It  is  further  found  that  there  is 
insufficient  time  between  the  date  when 
information  became  available  upon 
which  this  regulation  is  based  and  when 
the  action  must  be  taken  to  warrant  a  60 
day  comment  period  as  recommended  in 
E.0. 12044,  and  that  it  is  impracticable 
and  contrary  to  the  public  interest  to 
give  preliminary  notice,  engage  in  public 
rulemaking,  and  postpone  ffie  effective 
date  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C  553).  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 


§  910.560  Lemon  Regulation  260. 

Order,  (a)  The  quantity  of  lemons 
grown  in  Caiifomia  and  Arizona  which 
may  be  handled  during  the  period  July 
13, 1980  through  July  19, 1980,  is 
established  at  275,000  cartons. 

(b)  As  used  in  tUs  section,  "handled” 
and  "carton(s)*’  mean  the  same  as 
defined  in  the  marketing  order. 

(Secs.  1-19, 48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  July  9, 1980. 

D.  8.  Kurylo^ 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|FR  Doc.  80-20952  Filed  7-10-80:  S:45  am| 

MLLINO  CODE  3410-02-M 


7  CFR  Part  928 

[Papaya  Regulation  10,  Arndt  5] 

Papayas  Grown  in  Hawaii 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

action:  Amendment  to  final  rule. 

SUMMARY:  This  amendment  suspends 
grade  and  size  requirements  for  papayas 
handled  within  the  production  area  and 
for  export  shipments  during  the 
remainder  of  the  1980  season — ^July  8 
through  December  31, 1980.  Such  action 
recognizes  the  current  and  prospective 
marketing  situation  for  Hawaiian 
papayas  and  is  consistent  with  the 
composition  of  the  crop  and  would  be  in 
die  interest  of  producers  and  consumers. 
EFFECTIVE  DATE:  July  8, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Malvin  E.  McGaha,  Chief,  Fmit  Branch, 
F&V,  AMS,  USDA,  Washington,  D.C. 
20250,  telephone  202-447-5975.  The  Final 
Impact  Statement  relative  to  this  final 
rule  is  available  on  request  from  the 
above  named  individual. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  final  action  has  been  reviewed 
under  USDA  procedures  established  in 
Secretary’s  Memorandum  1955  to 
implement  Executive  Order  12044,  and 
has  been  classified  “not  significant." 
This  amendment  is  issued  under  the 
marketing  agreement  and  Order  No.  928 
(7  CFR  Part  928)  regulating  the  handling 
of  papayas  grown  in  Hawaii.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  The  action  is  based  upon  the 
recommendation  and  information 
submitted  by  the  Papaya  Administrative 
Committee  and  upon  other  information. 
This  action  would  tend  to  effectuate  the 
declared  policy  of  the  act. 

The  committee  reports  that  heavy 
rains  and  gale  force  winds  in  the 
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production  area  during  the  early  part  of 
the  season  reduced  available  supplies  of 
papayas.  Increased  supplies  of  papayas 
had  been  anticipated  during  the  latter 
part  of  the  season.  The  committee  in  its 
meeting  held  June  27, 1980,  discussed 
production  levels  and  predicted  levels 
through  the  remainder  of  the  1980 
season.  It  was  the  consensus  of  the 
committee  that  production  levels  would 
remain  below  last  year.  To  provide 
adequate  fruit  for  market  demand,  every 
opportunity  should  be  provided  shippers 
to  move  all  marketable  fruit.  Therefore, 
the  committee  has  recommended 
suspension  of  grade  and  size 
requirements  for  papayas  handled  to 
destinations  within  the  production  area 
and  for  export  shipments  during  the 
remainder  of  the  1980  season — July  8 
through  December  31, 1980. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  Ae  effective  date  of  this 
amendment  imtil  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553]  in  that  the  time  intervening 
between  the  date  when  information 
upon  which  this  amendment  is  based 
became  available  and  the  time  when 
this  amendment  must  become  effective 
in  order  to  effectuate  the  declared  policy 
of  the  act  is  insufHcient;  and  this 
amendment  relieves  restrictions  on  the 
handling  of  papayas  grown  in  Hawaii. 

In  §  928.310  (Papaya  Regulation  10;  44 
FR  77134,  45  FR  18370,  23638,  26943,  ^ 
29559]  paragraph  (a]  is  amended  as 
follows: 

§  928.310  Papaya  Regulation  10. 

(a]  During  the  period  July  8  through 
December  31, 1980,  grade  and  size 
requirements  for  papayas  handled 
within  the  production  area  and  for 
.  export  shipments  are  hereby  suspended. 

(Secs.  1-19, 48  Stat.  31,  as  amended;  7  U.S.C. 
601-674]  * 

Dated  July  7, 1980,  to  become  effective  July 
8,1980. 

D.  S.  Kuryloski, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|FR  Doc.  80-20817  Filed  7-10-80;  8:45  am) 

BILUNQ  CODE  3410-02-M 

Rural  Electrification  Administration 
7  CFR  Part  1701 

Public  Information;  Appendix  A— REA 
Bulletins  Deferral  of  Effective  Date  of 
Certain  Provisions 

agency:  Rural  Electrification 
Administration,  USDA. 


ACTION:  Deferral  of  effective  date — ^final 
rule 

SUMMARY:  REA  hereby  amends  Bulletin 
345-78,  REA  Specification  for  Carbon 
Arrester  Assemblies  for  Use  in 
Protectors,  ra-78,  to  delay  the  effective 
date  until  December  31, 1980.  PE-78  was 
originally  issued  with  an  elective  date 
of  May  2, 1980.  Manufacturers  were 
unable  to  meet  the  specification  by  May 
2, 1980,  and  continue  to  be  unable  to 
meet  the  specification  requirements. 
Therefore,  it  is  necessary  to  delay  the 
effective  date  in  order  to  provide 
immediate  relief  from  the 
nonavailability  of  arresters  which  meet 
the  revised  specification. 

EFFECUVE  date:  July  1, 1980 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  M.  Hutson,  Chief,  Outside  Plant 
Branch,  Telecommimications 
Engineering  and  Standards  Division, 
Rural  Electrification  Administration, 
Room  1340,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  telephone  (202]  447-3827. 
SUPPtEMENTARY  INFORMATION:  REA 
regulations  are  issued  pursuant  to  the 
Rural  Electrification  Act  as  amended  (7 
U.S.C.  901  et  seq.].  REA^ Specification  for 
Carbon  Arrester  Assemblies  for  Use  in 
Protectors,  PE-78,  was  revised  on 
February  4, 1980  (45  FR  9258].  That 
revision  established  May  2, 1980,  as  the 
date  by  which  all  manufacturers  would 
have  to  meet  the  revised  specifications 
if  they  wished  to  have  their  products 
remain  on  the  list  of  acceptable 
materials.  At  the  time  of  its  issuance,  the 
May  2, 1980,  date  was  thought  to  be 
achievable.  Since  that  time,  however, 
circumstances  have  prevented  all 
manufacturers  from  complying  with  the 
May  2. 1980,  date.  In  order  to  provide 
immediate  relief  from  the 
nonavailability  of  listed  arresters,  it  is 
necessary  to  defer  the  effective  date  to 
December  31, 1980. 

The  revision  of  PE-78  on  February  4. 
1980,  was  reviewed  under  USDA 
procedures  established  in  Secretary’s 
Memorandum  1955  to  implement 
Executive  Order  No.  12044,  and  was 
classified  “not  significant” 

John  H.  Amesen,  Assistant 
Administrator — ^Telephone,  has 
determined  that  an  emergency  situation 
exists  which  warrants  publication 
without  opportunity  for  public  comment 
on  this  final  action.  Therefore,  pursuant 
to  the  administrative  procedure 
provisions  in  5  U.S.C.  553,  it  is  found 
upon  good  cause  that  notice  and  other 
public  procedure  with  respect  to  this 
deferral  of  effective  date  is 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 


making  this  deferral  of  effective  date 
effective  less  than  30  days  after 
publication  of  this  document  in  the 
Federal  Register. 

Dated:  July  1, 1980. 

John  H.  Arnesen,, 

Assistant  Administrator — Telephone. 

(FR  Doc.  80-20456  Filed  7-10-80;  8:45  am) 

MLUNG  CODE  3410-1S-M 


DEPARTMENT  OF  ENERGY 

10  CFR  Part  205 

Administrative  Procedures  and 
Sanctions;  1980  Interpretations  of  the 
General  Counsel 

agency:  Department  of  Energy. 
action:  Notice  of  Interpretations. 

summary:  Attached  as  Appendix  A  are 
interpretations  issued  by  the  Office  of 
General  Counsel  of  the  Department  of 
Energy  under  10- CFR  Part  205,  Subpart 
F,  during  the  period  June  16, 1980 
through  June  30, 1980. 

Appendix  B  identifies  those  requests 
for  interpretation  which  have  been 
dismissed  during  the  same  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Stubbs,  Offlce  of  General 
Counsel,  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Room 
5E052,  Washington,  D.G  20585,  (202] 
252-2931. 

SUPPLEMENTARY  INFORMATION: 

Interpretations  issued  pursuant  to  10 
CFR  Part  205,  Subpart  F,  are  published 
in  the  Federal  Register  in  accordance 
with  the  editorial  and  classification 
criteria  set  forth  in  42  FR  7923  (F’ebruary 
8, 1977],'  as  modified  in  42  FR  46270 
(September  15. 1977]. 

These  interpretations  depend  for  the 
authority  on  the  accuracy  of  the  factual 
statement  used  as  a  basis  for  the 
interpretation  (10  CFR  205.84(a](2]]  and 
may  be  rescinded  or  modified  at  any 
time  (§  205.85(d]].  Only  the  persons  to 
whom  interpretations  are  addressed  and 
other  persons  upon  whom 
interpretations  are  served  are  entitled  to 
rely  on  them  (§  205.85(c]].  An 
interpretation  is  modified  by  a 
subsequent  amendment  to  the  regulation 
or  ruling  to  the  extent  that  the 
interpretation  is  inconsistent  with  the 
amended  regulation  or  ruling 
(§  205.85(e]].  The  interpretations 
published  below  are  not  subject  to 
administrative  appeal 
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Issued  in  Washington,  D.C.,  July  3, 1980. 
Lona  L.  Feldman, 

Acting  Assistant  General  Counsel  far 
Interpretations  and  Rulings. 


Appendix  A— Interpretatione 


No. 

To 

Date  Category 

Pile  No. 

1980- 

13 

Juti  Enterprises. 
Inc. 

Junel  9  Price 

A-500 

1960- 

14 

W.H.  Price 

Jiine19Price«»-- _ 

A-359 

1980- 

15 

ShenOil 

Company 

June19  Price - 

A-3S3 

1960- 

Crown  Ceritral 

June  1 9  Price  and 

A-477 

16 

Petroleum 

Corporation 

allocation. 

1980- 

17 

Hunt  Oil 

Company 

Junel  9  Price _ _ 

.  A-109 

Interpretation  1980-13 

To:  Juti  Enterprises  Inc. 

Regulation  interpreted:  10  CFR  212.54(b). 

Code;  GCW-PI-Stripper  Well  Lease 
Exemption;  Unitization. 

Facts 

Since  1978,  Juti  Enterprises  Inc.  (Juti)  has 
produced  and  sold  crude  oil  from  the  Buckley 
Wilcox  lease,  SW  NW  9-37N-4W  WPM, 

Toole  County,  Montana,  and  therefore  is  a 
crude  oil  producer,  subject  to  the  price 
regulations  set  forth  in  10  CFR  Part  212, 
Subpart  D.  From  January  1971  until  March 
1977,  the  Buckley  Wilcox  lease  was  part  of 
the  West  Wilcox  Moulton  Sand  Unit  (the 
unit);  from  1974  until  the  termination  of  the 
unitization  agreement  in  1977,  the  unit  was 
certified  as  a  stripper  well  property,  pursuant 
to  10  CFR  212.54.  In  its  present  submission, 

Juti  has  asked  whether  the  Buckley  Wilcox 
lease  is  qualified  as  a  stripper  well  property 
even  though  current  average  daily  production 
from  the  Buckley  Wilcox  lease  exceeds  10 
barrels  per  well. 

Issue 

Where  a  unitized  property  was  certified  as 
a  stripper  well  property  as  defined  in  10  CFR 
212.54(b)  and  the  unit  is  subsequently 
terminated,  may  crude  oil  produced  and  sold 
from  a  component  lease  be  certified  as  crude 
oil  from  a  stripper  well  property  even  though 
crude  oil  production  of  the  lease  exceeds  10 
barrels  of  average  daily  production  per  well? 

Interpretation 

For  the  reasons  set  forth  below,  the 
Department  of  Energy  (DOE)  has  determined 
that  crude  oil  produced  and  sold  from  the 
Buckley  Wilcox  lease  can  be  certified  as 
crude  oil  from  a  stripper  well  property, 
notwithstanding  the  termination  of  the  unit  of 
which  it  was  a  part,  since  that  unit  continues 
to  be  the  relevant  property  under  DOE 
regulations. 

Section  212.54(b)  defines  a  stripper  well 
property  as  "a  ‘property’  whose  average  daily 
production  of  crude  oil  (excluding  condensate 
recovered  in  non-associated  production)  per 
well  did  not  exceed  10  barrels  per  day  during 
any  preceding  consecutive  12-month  period 
beginning  after  December  31, 1972.”  Pursuant 
to  §  212.54,  once  a  property  has  qualified  for 
the  exemption,  it  retains  that  exemption 


permanently,  “notwithstanding  any  increased 
production  above  the  stripper  well  limit  in  a 
subsequent  year.”  41  FR  37599  (September  7, 
1976). 

Subdivisions  of  a  right  to  produce 
subsequent  to  1972  do  not  create  new 
properties.  In  such  cases,  the  property 
continues  to  be  that  which  existed  in  1972. 
E.G.,  Ruling  1975-15, 40  FR  40832  (September 
4, 1975);  H.  H.  Weinart  Estate.  Interpretation 
1978-9, 43  FR  15620  (April  14, 1978). 

Therefore,  the  relevant  property  under  DOE 
regulations  in  this  case  continues  to  be  the 
unit  of  which  the  Buckley  Wilcox  lease  was  a 
part  in  1972,  even  though  that  unit  was 
terminated  under  State  law. 

Accordingly,  we  have  determined  that  Juti 
may  continue  to  certify  and  sell  crude  oil 
produced  from  the  Buckley  Wilcox  lease  at 
exempt  prices  since  that  crude  oil  is  produced 
and  sold  from  a  stripper  well  property 
pursuant  to  10  ^FR  212.54. 

Issued  in  Washington,  D.C.,  on  June  19, 

1980. 

Merrill  F.  Hathaway,  Jr., 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-14 
ro;W.H.  Price. 

Regulations  interpreted:  10  CFR  212.54(a), 
212.131(a)(1). 

Code:  CGW — ^PI — Certification;  Stripper  Well 
Lease  Exemption. 

Facts 

W.H.  Price  (Price)  is  the  operator  of  the  W. 
D.  Hawthorne  Lease  (Hawthorne  lease),' 
located  in  Jones  County,  Texas,  consisting  of 
approximately  343  acres,  and  is  therefore  a 
crude  oil  producer  subject  to  the  price 
regulations  set  forth  in  10  CFR  Part  212, 
Subpart  D.  In  January  1974,  the  Hawthorne 
lease  was  certiBed  to  the  first  purchaser  as  a 
stripper  well  property.  In  July  1974,  Compton 
Corporation  (Compton),  a  reseller  of  crude 
oil,  became  the  first  purchaser  of  crude  oil 
produced  and  sold  from  the  Hawthorne  lease, 
and  in  February  1975,  the  Hawthorne  lease 
was  certified  to  Compton  as  a  stripper  well 
property.  In  an  attempt  to  comply  with  10 
CFR  212.131(a)(l)(ii),  which  required  the 
certification  of  preexisting  stripper  well 
properties  within  the  two-month  period 
following  September  1978,  Price  recertified 
the  Hawthorne  lease  to  Compton  as  a 
stripper  well  property  in  June  1978. 

In  April  and  August  1976,  and  in  March 
1977,  various  new  wells  on  the  Hawthorne 
lease  began  to  produce  oil.*  However,  Price 


'  Price  has  not  requested  a  determination  and  we 
do  not  reach  the  question  of  whether  or  not  the 
Hawthorne  lease  constitutes  a  "property”  as  that 
term  is  defined  in  10  CFR  212.72  and  used  in  10  CFR 
212.54.  However,  for  purposes  of  this  Interpretation 
we  assume  that  Price  has  correctly  established  the 
entire  Hawthorne  lease  as  a  single  "property." 

*  Continuously  since  January  1974,  Price  has 
apparently  sold  crude  oil  from  well  No.  1  on  the 
Hawthorne  lease  at  uncontrolled  prices,  as  crude  oil 
produced  and  sold  from  a  stripper  well  property, 
although  neither  Price  nor  Compton  has  furnished 
the  DOE  with  any  evidence  that  the  certification 
requirements  for  such  sales  set  forth  in 
S  212.131(a)(l)(ii)  were  met  from  September  1976  to 
June  1978  by  certifications  that  applied  to  the  entire 
Hawthorne  lease  property. 


apparently  certified  the  crude  oil  produced 
and  sold  from  these  wells  to  Compton  as 
being  produced  from  a  separate  lease,  the 
“W.  D.  Hawthorne  (Gunsight)”  lease,  with  a 
base  production  control  level  (BPCL)  of  zero, 
and  as  new  crude  oil  eligible  for  upper  tier 
ceiling  prices.  In  fact,  as  Price  subsequently 
realized,  this  “lease”  was  a  part  of  the 
Hawthorne  lease  and  property. 

In  June  1978,  when  Price  recertified  the 
Hawthorne  lease  to  Compton  as  a  stripper 
well  property.  Price  wrote  to  Compton  and 
claimed  that  Compton  owed  Price  the 
difference  between  the  upper  tier  ceiling 
prices  that  Compton  has  actually  paid  Price 
for  crude  oil  produced  and  sold  from  the  new 
well  on  the  Hawthorne  lease  between 
September  1, 1976,  and  May  31, 1978,  and  the 
amounts  that  Price  could  have  charged 
Compton  for  crude  oil  produced  and  sold 
from  a  stripper  well  property.  At  that  time, 
Compton  voluntarily  paid  the  increased  price 
retroactively  for  crude  oil  produced  and  sold 
from  these  wells  during  April  and  May  1978. 
However,  Compton  agreed  to  pay  the 
increased  price  retroactively  for  more  than 
two  months  only  if  Price  obtained  an 
interpretation  from  the  Department  of  Energy 
(DOE)  that  such  retroactive  payment  would 
not  violate  DOE  regulations. 

Price  requests  an  interpretation  that  even 
though  crude  oil  produced  and  sold  from  the 
new  wells  on  the  Hawthorne  lease  from 
September  1976  through  March  1978  was 
certifred  to  the  purchaser,  Compton,  as  new 
crude  oil,  10  CFR  212.131(a)(1)  does  not 
prohibit  Price  from  retroactively  collecting 
the  uncontrolled  prices  he  could  have 
charged  for  crude  oil  produced  and  sold  from 
a  stripper  well  property  for  that  crude  oil. 
Specifically,  Price  seeks  assurance  that 
Compton  must  now  pay  him  the  difference 
between  the  upper  tier  ceiling  prices  that 
Compton  actually  paid  and  the  uncontrolled 
prices  that  Price  could  have  charged 
Compton  for  crude  oil  produced  and  sold 
from  the  new  wells  on  the  Hawthorne  lease 
in  this  period  had  Price  complied  with 
S  212.131(a)(l)(ii)  and  properly  certified  the 
Hawthorne  lease  as  a  stripper  well  property 
within  the  consecutive  two-month  period 
immediately  succeeding  the  month  of 
September  1976. 

Issue 

Does  10  CFR  212.131(a)(1)  prohibit  Price 
from  retroactively  obtaining  the  difference 
between  the  prices  that  Compton  paid  and 
the  uncontrolled  prices  that  could  have  been 
charged  for  crude  oil  produced  and  sold  from 
the  new  wells  on  the  Hawthorne  lease  during 
September  1976  through  March  1978  had  Price 
complied  with  that  rule  and  properly  certified 
the  Hawthorne  lease  as  a  stripper  well 
property  within  the  consecutive  two-month 
period  immediately  succeeding  the  month  of 
•  September  1976? 

Interpretation 

For  the  reasons  set  forth  below,  DOE  has 
determined  that  10  CFR  212.131(a)(1) 
prohibits  Price  from  retroactively  obtaining 
the  uncontrolled  prices  that  could  have  been 
charged  for  crude  oil  produced  and  sold 
during  September  1976  through  March  1978 
from  the  new  wells  on  the  Hawthorne  lease 
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had  Price  complied  with  that  rule’s 
certiHcation  requirements. 

The  Mandatory  Petroleum  Price 
Regulations,  10  CFR  Part  212,  apply  to  all  Hrst 
sales  of  domestic  crude  oil.  Section  212.54(a) 
provides  that  "prices  charged  in  the  Hrst  sale 
of  crude  oil  (excluding  condensate  recovered 
in  non-associated  production],  produced  and 
sold  from  any  stripper  well  property  are 
exempt  from  the  provisions  of  diis  part.” 
"Stripper  well  property”  is  defined  in 
S  212.54(c)  as  "*  *  *  a  ‘property’  whose 
average  daily  production  of  crude  oil 
(excluding  condensate  recovered  in  non* 
associated  production]  per  well  did  not 
exceed  10  barrels  per  day  during  any 
preceding  consecutive  12-month  period 
beginning  after  December  31, 1972.” 

Action  212.131(a](l],  which  imposes 
express  certification  requirements  on  crude 
oil  producers  with  respect  to  stripper  well 
properties,  provides  in  pertinent  part: 

With  respect  to  each  stripper  well  property, 
the  producer  shall  certify  in  writing  to  each 
purchaser  of  crude  oil  produced  from  that 
property: 

(i)  that  the  property  concerned  has 
qualified  as  a  stripper  well  property;  and 

(ii)  the  average  daily  production  per  well 
for  the  12  month  period  during  which  the 
property  qualified  as  a  stripper  well  property. 
The  certification  required  under  this 
paragraph  (a)(1)  of  this  section  shall  be  made 
(i)  within  the  consecutive  two-month  period 
immediately  succeeding  the  month  of 
September  1976,  with  respect  to  any  property 
which  qualified  as  a  stripper  well  property 
during  or  before  the  month  of  September 
1976,  and  (ii)  with  respect  to  any  property 
which  qualifies  as  a  stripper  well  property 
during  or  after  the  month  of  October  1976, 
within  the  two-month  period  immediately 
succeeding  the  first  month  that  such  property 
qualifies  as  a  stripper  well  property. 

Although  prices  charged  in  first  sales  of 
crude  oil  produced  from  a  stripper  well 
property  are  exempt  from  ceiling  prices 
pursuant  to  §  212.54(a),  9  212.131(a)(1) 
expressly  requires  a  producer  to  make  certain 
certifications  to  the  first  purchaser  of  crude 
oil  produced  and  sold  hrom  a  stripper  well 
property  in  order  to  sell  the  purchaser  crude 
oil  produced  from  that  property  at 
uncontrolled  prices.*  Specifically, 

9  212.131(a)(l]  requires  a  producer  to  certify  a 
property  as  a  stripper  well  property  in  writing 
within  the  consecutive  two-month  period 
immediately  succeeding  the  month  of 
September  1976  to  each  purchaser  of  crude 
oil  from  a  property  that  had  qualified  as  a 
stripper  well  property  during  or  before 
September  1976. 

According  to  the  facts  presented,  during 
the  consecutive  two-month  period 
immediately  succeeding  the  month  of 
September  1976,  Price  did  not  certify  crude  oil 


>In  F.  /.  and  P.  Oil,  6  FEA  \  83,035  at  83,168  (July 
15, 1977),  the  Office  of  Exceptions  and  Appeals  of 
the  Federal  Energy  Administration  (FEA),  a 
predecessor  agency  to  the  DOE,  found  that  even 
though  prices  charged  in  first  sales  of  crude  oil 
produced  and  sold  from  a  stripper  well  property  are 
exempt  from  the  ceiling  prices,  the  certification 
requirements  of  {  212.131  are  validly  imposed  as  a 
condition  to  a  producer's  first  sale  of  crude  oil  from 
a  stripper  well  property  at  uncontrolled  prices. 


produced  from  the  new  wells  on  the 
Hawthorne  lease  as  crude  oil  produced  and 
sold  from  a  preexisting  stripper  well  property 
in  accordance  with  the  express  requirements 
of  9  212.131(a)(1).  On  the  contrary,  during  this 
period  and  until  June  1978,  Price  expressly 
certified  to  Compton  that  crude  oil  produced 
from  these  new  wells  was  new  crude  oil  and 
was  not  produced  from  a  stripper  well 
property.  Therefore  Price  has  not  complied 
with  the  two-month  certification 
requirements  of  9  212.131(a](l]  with  respect 
to  crude  oil  produced  and  sold  from  the  new 
wells  on  the  Hawthorne  lease.  Thus, 

9  212.131(a)(1)  prohibits  Price  firom 
retroactively  billing  Compton  and  obtaining 
imcontrolled  prices  for  the  crude  oil  that  was 
produced  and  sold  from  the  new  wells  on  the 
Hawthorne  lease  during  the  time  that  it  was 
not  certified  as  a  stripper  well  property, 
September  1976  through  March  1978. 

Issued  in  Washington,  D.C.,  on  June  19, 
1980. 

Merrill  F.  Hathaway,  Jr., 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-15 
To:  Shell  Oil  Company. 

Regulations  Interpreted:  10  CFR 
212.83(c)(2)(iii).  212.83(h),  212.92. 

Code:  GCW — PI — Equal  Application  Rule; 
Non-Product  Cost  Increases;  Part  212, 
Subpart  E;  Refiner  Price  Formula,  “N” 
Factor. 

Facts 

The  Shell  Oil  Company  (Shell)  is  a  refiner, 
as  defined  in  10  CFR  212.31,  and  is  therefore 
subject  to  the  refiner  price  rule  of  10  CFR 
212.83  in  determining  increased  product  and 
non-product  costs.  Shell  sells  the  majority  of 
its  motor  gasoline  at  wholesale  to  dealers 
and  jobbers  that  resell  the  product.  Shell  is 
also  an  owner  of  retail  sales  outlets  which  it 
leases  to  operators  for  the  resale  of  motor 
gasoline  and,  pursuant  to  9  324(a)  of  the 
Clean  Air  Act  Amendments  of  1977, '  Shell  is 
responsible  for  the  costs  of  procuring  and 
installing  vapor  control  equipment  in  these 
retail  outlets. 

Shell  seeks  an  interpretation  that  9  324(a) 
exempts  the  recovery  of  its  increased  costs 
attributable  to  vapor  recovery  equipment 
from  the  refiner  price  formulae,  including  the 
provisions  requiring  equal  application  of 
increased  costs. 

Issue 

Does  9  324(a)  of  the  Clean  Air  Act 
Amendments  exempt  from  any  of  the 
provisions  of  the  refiner  price  formulae  set 
forth  in  10  CFR  212.83  increased  costs 
incurred  and  paid  by  Shell  for  procuring  and 
installing  vapor  recovery  equipment? 

Interpretation 

For  the  reasons  discussed  below,  the 
Department  of  Energy  (DOE)  has  concluded 
that  the  Clean  Air  Act  Amendments  do  not 
exempt  Shell  from  any  of  the  provisions  of 
the  refiner  price  formulae.  In  sales  of  motor 


'  Clean  Air  Act  Amendments  of  1977,  Pub.  L  No. 
95-95  (August  7, 1977).  42  U.S.C.  S  7624  et  seq. 
(1977). 


gasoline.  Shell’s  increased  costs  for  procuring 
and  installing  vapor  recovery  equipment  may 
be  recouped  pursuant  to  9  212.83(c)(2](iii)(E), 
which  does  not  conflict  with  the  provisions  of 
9  324  of  the  Clean  Air  Act  Amendments. 
Although  the  recoupment  of  these  increased 
costs  must  be  made  in  accordance  with,  all 
applicable  provisions  of  the  refiner  price 
formulae,  including  the  equal  application 
rule,  9  212.83(h),  these  provisions  do  not 
prevent  Shell  from  fully  recovering  such 
increased  costs  under  the  non-product  ("N”) 
and  marketing  (“F|*”)  factors  and  insure  that 
through  the  many  retail  purchasers  of  Shell’s 
motor  gasoline  such  costs  will  ultimately  be 
borne  by  the  general  public,  the  intended 
beneficiary  of  the  Clean  Air  Act. 

Section  212.83(c)(2)(iii)(E)  allows  refiners  to 
recover  in  the  sales  of  motor  gasoline 
increased  costs  attributable  to  the  marketing 
of  that  product  under  the  “F|‘”  factor,  as  part 
of  the  “N”  (non-product)  factor.  * 

"Fi^”  =  the  marketing  costs  increase  and  is 
the  difference  between  the  cost  of  marketing 
covered  products  in  the  month  of 
measurement  and  the  cost  of  marketing 
covered  products  in  the  month  of  May,  1973. 
"Cost  of  marketing  covered  products”  means 
the  costs  attributable  to  marketing  operations 
with  respect  to  covered  products  provided 
that  such  costs  are  included  only  to  the 
extent  that  they  are  so  attributable  under  the 
customary  accounting  procedures  generally 
accepted  and  historically  and  consistently 
applied  by  the  firm  concerned  and  are  not 
included  in  computing  May  15, 1973  prices,  in 
computing  increased  product  costs,  or  in 
computing  other  increased  non-product  costs. 
*  *  *  *  « 

A  refiner  shall  prepare  a  schedule  itemizing 
the  principal  costs  included  in  marketing 
costs  increases  and  describing  the  accounting 
procedures  by  which  they  are  calculated.  The 
amount  of  marketing  costs  increases  which 
may  be  applied  to  compute  maximum 
allowable  prices  for  covered  products  is, 
however,  limited  to  the  extent  that  such 
marketing  cost  increases  may: 
***** 

(n](aa]  Allow  an  increase  in  the  price  of 
gasoline  above  the  prices  otherwise 
permitted  to  be  charged  for  gasoline  pursuant 
to  this  part  by  an  amount  equal  to  increased 
rental  costs  (as  defined  in  9  212.92),  plus 
vapor  recovery  system  costs  (as  set  forth  in 
9  212.92]  plus,  an  amount  not  in  excess  of 
three  cents  per  gallon  (for  marketing  costs  not 
otherwise  recoverable  under  this  subpart) 
with  respect  to  all  retail  sales; 
***** 

The  applicable  provisions  of  the  equal 
application  rule  appear  in  9  212.83  and 
provide: 

(h)  Equal  application  among  classes  of 
purchaser.  (1)  General  rule.  Except  as 
provided  in  subparagraphs  (2)  and  (3)  of  this 
paragraph,  when  a  firm  calculates  the  amount 
of  increased  costs  not  recouped  that  may  be 
added  to  May  15,1973,  selling  prices  to 
compute  maximum  allowable  prices  in  a 


'See  43  FR  60868  (December  29. 1978);  43  FR 
50662  (October  30, 1978);  see  generally  Gulf  OH 
Carp.,  Interpretation  1979-7, 44  FR  29433  (May  21. 
1979). 
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subsequent  month,  it  shall  calculate  its 
revenues  as  thon^  the  greatest  amount  of 
increased  costs  actually  added  to  any  May 
15, 1973,  selling  price  of  the  product 
concerned  and  included  in  the  price  charges 
to  any  class  of  purchaser,  had  been  added,  in 
the  same  amount  to  the  May  15, 1973,  selling 
prices  of  that  product  and  included  in  the 
price  c^rged  to  each  class  of  purchaser. 

(2)  Special  rules,  (i)  Gasoline.  When  a  firm 
calculates  the  amoimt  of  increased  costs  not 
recouped  that  may  be  added  to  May  15, 1973, 
selling  prices  of  gasoline  to  compute 
maximum  allowable  prices  in  a  subsequent 
month,  it  may,  notwithstanding  the  general 
rule  in  subparagraph  (1)  above,  compute 
revenues  as  though  (A)  the  greatest  amount 
of  increased  costs  actually  added  to  any  May 
15, 1973,  selling  price  of  gasoline  and 
included  in  the  price  charged  to  any  class  of 
purchaser  in  a  particular  region  (as  defined  in 
§  212.82],  had  been  added,  in  the  same 
amount,  to  the  May  15, 1973,  selling  prices  of 
that  product  and  included  in  the  price 
charged  to  each  class  of  purchaser  in  that 
region,  and  (B]  the  greatest  amount  of 
increased  costs  actually  added  to  the  May  15, 
1973,  selling  price  of  gasoline  and  included  in 
the  price  charged  to  any  class  of  purchaser  in 
any  region  had  been  added,  in  the  same 
amount  (less  any  actual  differential  or  three 
cents  per  gallon,  whichever  is  less]  to  the 
May  15, 1973,  selling  prices  of  that  product 
and  including  in  the  price  chained  to  any 
class  of  purchaser  in  any  other  region. 

Section  212.92  provides: 

"Vapor  recovery  system  cost”  means  the 
unrecovered  installation  and  purchase  cost 
incurred  by  the  seller  since  May  15, 1973  with 
respect  to  a  gasoline  vapor  recovery  system 
required  by  a  Federal,  state,  or  local 
governmental  authority.  For  piuposes  of  this 
paragraph,  the  cost  incurred  with  respect  to  a 
vapor  recovery  system  may  be  recovered  in  • 
one  month  or  may  be  prorated  over  a  period 
of  months.  Each  seller  will  be  required  to 
establish  an  accounting  method  by  which 
vapor  recovery  costs  shall  be  recovered. 

Once  the  method  is  established,  the  seller 
will  apply  the  method  consistently  over  the 
period  for  the  recovery  of  costs.  A  seller  may 
not  recover  in  sales  of  gasoline  a  total , 
amount  attributable  to  such  costs  which 
exceeds  the  seller's  actual  vapor  recovery 
system  cost.  In  any  one  month,  the  portion  of 
vapor  recovery  system  costs  that  are 
available  for  recovery  in  that  month  shall  be 
applied  equally  to,  and  shall  be  deemed  to 
have  been  recovered  on,  each  gallon  of 
gasoline  sold  and  for  purposes  of  $  212.63(f] 
of  this  Part  shall  be  deemed  to  have  been 
recovered  before  all  other  nonproduct  costs. 

Thus,  the  Mandatory  Petroleum  Price 
Regulations  allow  Shell  to  recover  all  of  the 
increased  costs  attributable  to  purchasing 
and  installing  vapor  recovery  systems  as  a 
marketing  cost  increase  imder  ^e  refiner 
price  formulae,  so  long  as  those  costs  are 
deemed  to  be  applied  equally  to  all  classes  of 
purchaser  and  are  recovered  on  each  gallon 
of  motor  gasoline  sold  by  the  refiner.  This 
result  is  consistent  with  the  equal  application 
rule,  10  CFR  212.83(h],  whose  purpose  is 
generally  to  preserve  historical  differences  in 
prices;  and  with  the  Clean  Air  Act,  which 
does  not  specifically  direct  how  vapor 
recovery  system  costs  may  be  recovered. 


In  its  request,  however.  Shell  argues  that 
the  language  of  §  324  of  the  Clean  Air  Act 
Amendments  of  1977,  quoted  and  emphasized 
below,  in  effect  exempts  from  limitations  of 
the  refiner  price  formulae,  including  the  equal 
application  rule,  the  recovery  of  its  increased 
costs  attributable  to  vapor  recovery 
equipment  installed  at  retail  sales  outlets  that 
it  owns:* 

(a]  The  regulations  under  this  Act 
applicable  to  vapor  recovery  with  respect  to 
mobile  source  fuels  at  retail  outlets  of  such 
fuels  shall  provide  that  the  cost  of 
procurement  and  installation  of  such  vapor 
recovery  shall  be  borne  by  the  owner  of  such 
outlet  (as  determined  by  such  regulations]. 
Except  as  provided  in  subsection  (b],  such 
regulations  shall  provide  that  no  tease  of  a 
retail  outlet  by  the  owner  thereof  which  is 
entered  into  or  renewed  after  the  date  of 
enactment  of  the  Clean  Air  Act  Amendments 
of  1977  may  provide  for  a  payment  by  the 
lessee  of  the  cost  of  procurement  and 
installation  of  vapor  recovery  equipment. 

Such  regulations  shall  also  provide  that  the 
cost  of  procurement  and  installation  of  vapor 
recovery  equipment  may  be  recovered  by  the 
owner  of  such  outlet  by  means  of  price 
increases  in  the  cost  of  any  product  sold  by 
such  owner,  notwithstanding  any  provision  of 
law, 

(b]  The  regulations  of  the  Administrator 
referred  to  in  subsection  (a]  shall  permit  a 
lease  of  a  retail  outlet  to  provide  for  payment 
by  the  lessee  of  the  cost  of  procurement  and 
installation  of  vapor  recovery  equipment  over 
a  reasonable  period  (as  determined  in 
accordance  with  such  regulations],  if  the 
owner  of  such  outlet  does  not  sell,  trade  in,  or 
otherwise  dispense  any  pr^uct  at  wholesale 
or  retail  at  such  outlet.  (Emphasis  added.] 

We  do  not  agree  with  Shell’s  contention,  as 
neither  §  324  nor  the  published  legislative 
history  of  the  Clean  Air  Act  Amendments 
suggests  a  Congressional  intent  to  exempt 
Shell  in  any  respect  from  the  Mandatory 
Petroleum  Price  Regulations,  issued  pursuant 
to  the  Emergency  Petroleum  Allocation  Act  of 
1973  (EPAA],  as  amended.  Pub.  L  No.  93-159 
(November  27, 1973].^  Section  212.83  of  the 
Mandatory  Petroleum  Price  Regulations 
permits  recovery  of  costs  for  procurement 
and  installation  of  vapor  recovery  equipment 
in  a  manner  fully  consistent  with  $  324. 

Under  §  324  Shell  has  a  number  of  options  by 
which  it  can  fully  recover  all  of  the  costs 
associated  with  procuring  and  installing 
vapor  recovery  equipment  at  outlets  owned 
by  Shell.  Shell  may  pass  through  such  costs 
to  the  lessee  of  a  retail  sales  outlet  Shell 
owns  if  the  requirements  of  §  324(b]  are  met. 
Shell  may  pass  through  such  costs  in  the  sale 
prices  of  any  non-petroleum  product  or 
petroleum  product  that  is  not  a  “covered 
product”  under  the  price  regulations,  as 
defined  in  10  CFR  212.31.  Finally,  Shell  may 
pass  through  such  costs  in  the  sale  of  covered 
products,  such  as  motor  gasoline,  to  its 
purchasers,  including  lessees  of  retail  sales 
outlets  that  Shell  owns  and  for  which  Shell 


’The  regulations  implementing  the  Clean  Air  Act 
Amendments  are  to  be  issued  by  the  Administrator 
of  the  Environmental  Protection  Agency.  Clean  Air 
Act.  §  110  (1970),  42  use  f  7410  (1977). 

*15  U.S.C.  S  751  et  seq.  (1976). 


has  procured  and  installed  vapor  recovery 
equipment,  subject,  however,  to  all  applicable 
regulations,  including  the  incentive  of  10  CFR 
212.83(h]  generally  to  apply  increased  costs 
equally  to  all  purchasers.  See  also  10  CFR 
212.83(c](l](i](B];  Atlantic  Richfield  Co., 
Interpretation  1978-36,  43  FR  29541  (July  10, 
1978]:  Phillips  Petroleum  Co.,  Interpretation 
1975-5, 42  FR  23727  (May  10, 1977]. 

Accordingly,  we  conclude  that  9  324(a]  of 
the  Clean  Air  Act  Amendments  does  not 
exempt  Shell  in  any  rqspect  from  the 
provisions  of  the  Mandatory  Petroleum  Price 
Regulations. 

Issued  in  Washington,  D.C.,  on  June  19, 

1980. 

Merrill  F.  Hathaway,  Jr., 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-16 

To:  Crown  Petroleum  Corporation. 

Regulations  Interpreted:  10  CFR  210.62, 

211.28, 211.106,  212.31, 212.83;  Ruling 
1975-2. 

Code:  GCW — AI — PI — Class  of  Purchaser, 
Customary  Price  Differential;  Normal 
Business  Practices;  Part  212,  Subpart  B; 
Supplier/Purchaser  Relaticmship; 

Transfer  of  Allocation  Entitlement. 

Facts 

Grown  Central  Petroleiun  Corporation 
(Crown],  a  refiner  and  marketer  of  petroleum 
products,  has  requested  an  interpretation  of 
the  Department  of  Energy's  (DOE]  Mandatory 
Petroleum  Price  and  Allocation  Regulations. 
Crown's  request  pertains  to  the  maximum 
price  of  motor  gasoline  and  the  conditions 
under  which  Crown  may  be  required  under 
DOE  regulations  to  supply  it  to  the  Kapsin 
and  Dallis  Realty  Corporation  (K&D],  owner 
of  property  previously  leased  by  Crown  upon 
which  Crown  and  its  sublessees  had  _ 
maintained  a  Crown  brand  retail  sales  outlet 

On  November  7, 1963,  Crown  entered  into  a 
15-year  lease  with  Ethel  Peres  (Peres  lease) 
by  which  Peres  leased  to  Crown  real  estate 
that  Peres  owned  at  2317-27  Ralph  Avenue, 
Kings  County,  New  York,  for  Crown's  use  as 
the  site  for  a  motor  gasoline  retail  sales 
outlet.  Apparently,  K&D  became  the  owner  of 
this  property  and  succeeded  Peres  as  lessor 
to  Crown.  Between  January  of  1964  and 
August  of  1978,  Crown  subleased  this 
property  to  a  series  of  independent  retailers 
of  motor  gasoline  to  whom  it  sold  this 
product  under  franchise  agreements  to 
market  Crown  brand  products.  These 
agreements  granted  the  retailers  the  right  to 
purchase  motor  gasoline  from  Crown  at 
'Idealer  tank  wagon"  (DTW]  rates  (the 
gasoline  to  be  delivered  by  Crown  to  the 
dealer's  retail  sales  outlet),  and  the  right  to 
display  Crown's  trademark  logo  and  to  use 
Crown's  credit  cards  and  Crown's  personal 
property  located  on  the  premises,  including 
tanks,  pumps  and  lifts. 

On  August  29, 1978,  Crown  obtained  a 
release  from  the  last  branded  retailer- 
sublessee  of  this  property,  and  from  that  date 
until  the  expiration  of  the  Peres  lease  Crown 
itself  operated  the  retail  sales  outlet.  Upon 
expiration  of  this  lease.  Crown  ceased  all 
operations  at  the  site  and  vacated  the  service 
station  premises.  At  K&D’s  request.  Crown 
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consented  to  supply  it  with  motor  gasoline. 

On  March  13, 1979,  DOE’s  Region  2  issued  an 
order  to  Crown  to  supply  K&D  with  the  same 
base  period  volumes  of  motor  gasoline  that 
Crown  had  supplied  to  the  retail  sales  outlet 
located  on  K&D's  property.  The  order  was 
silent  on  the  price  for  the  gasoline  and  the 
conditions  under  which  Crown  was  to  supply 
it  to  K&D. 

On  May  15, 1973,  and  since  that  date. 

Crown  also  sold  motor  gasoline  to 
nonbranded  independent  retailers  in  the  New 
York  City  area  at  its  “posted  tank  car”  (PTC) 
price,  F.O.B.  Crown’s  Inwdod,  Long  Island, 
New  York  thru-put  terminal.  Crown  does  not 
provide  these  nonbranded  independent 
retailers  with  delivery  of  the  product  or  with 
the  right  to  display  Crown’s  trademark  logo 
or  to  use  Crown’s  credit  cards  and  personal 
property,  apparently  treating  such  retailers  as 
members  of  one  class  of  purchaser  pursuant 
to  10  CFR  Part  212. 

In  its  request  for  interpretation  Crown  does 
not  contest  its  obligation  to  supply  gasoline 
to  K&D  pursuant  to  DOE’s  March  13, 1979 
assignment  order.  Crown  seeks  an 
interpretation  that  it  may  place  K&D  in  its 
nonbranded-independent-retailer  class  of 
purchaser  of  motor  gasoline,  that  it  may 
charge  K&D  the  maximum  allowable  price 
which  it  may  charge  that  class  of  purchaser 
for  this  product,  and  that  it  need  not  provide 
K&D  with  any  services  not  provided  to 
members  of  ^at  class.  K&D  contends  that 
Crown  must  place  K&D  in  a  branded-retailer 
class  of  purchaser  and  charge  a  price  for  the 
motor  gasoline  which  it  would  sell  to  K&D 
that  does  not  exceed  the  maximum  allowable 
price  for  this  class  of  purchaser.  K&D  also 
contends  that  the  normal  business  practices 
rule  (10  CFR  210.62)  requires  Crown  to  make 
available  to  K&D  all  the  services  and  beneHts 
to  which  purchasers  in  this  class  are 
entitled.* 

Issue 

Must  Crown  place  K&D  in  a  branded- 
retailer  class  of  purchaser  for  sales  of  motor 
gasoline  and  provide  K&D  with  all  of  the 
services  and  beneHts  to  which  members  of 
that  class  are  entitled  pursuant  to  10  CFR 
Parts  210,  211  and  212? 

Interpretation 

For  the  reasons  set  forth  below,  DOE  has 
determined  that  Crown  may  place  K&D  in  its 
nonbranded-independent-retailer  class  of 
purchaser  as  described  above  and  need  not 
provide  K&D  with  any  of  the  services  and 
benefits  to  which  branded  retailers  may  be 
entitled  under  DOE  regulations.  The  March 
13, 1979  assignment  order  and  K&D’s  possible 
status  as  a  successor  on  the  site  to  Crown 
under  10  CFR  211.106  do  not  require  a 
different  result. 

The  pricing  of  covered  products  (such  as 
motor  gasoline)  is  governed  by  the 
Mandatory  Petroleum  Price  Regulations 
contained  in  10  CFR  Part  212.  See  10  CFR 
211.28.  These  regulations  provide  that 
refiners  such  as  Crown  may  charge  prices  for 
covered  products  that  reflect  their  May  15, 
1973  lawful  selling  prices  and  a  dollar-for- 


'  K&D  has  also  raised  a  large  number  of 
arguments  that  are  irrelevant  to  this  Interpretation, 
except  as  addressed  herein. 


dollar  pass-through  of  the  amount  by  which 
their  product  costs  have  increased  since  that 
time.*  The  general  rule  is  stated  in  10  CFR 
212.83(a)(1),  as  follows: 

A  rehner  may  not  charge  to  any  class  of 
purchaser  a  price  for  a  covered  product  in 
excess  of  the  maximum  allowable  price 
*  *  *.  (Emphasis  added.) 

'The  “maximum  allowable  price”  applicable 
to  the  product  and  class  of  purchaser 
concerned  is  defined  in  $  212.82  as: 

*  *  *  the  weighted  average  price  at  which 
the  covered  product  was  lawfully  priced  in 
transactions  with  the  class  of  purchaser 
concerned  on  May  15, 1973  *  *  *  plus 
increased  product  costs  and  increased  non¬ 
product  costs  incurred  between  the  month  of 
measurement  and  the  month  of  May 

1973*  *  *.  (Emphasis  added.) 

Thus,  under  the  Mandatory  Petroleum  Price 
Regulations,  rehners  compute  a  single 
weighted  average  price  for  their  May  15, 1973 
sales  of  each  covered  product  to  each  “class 
of  purchaser.”  This  single  weighted  average 
May  15, 1973  price  is  a  Rxed  component  of 
the  maximum  lawful  price  that  a  refiner  can 
charge  for  the  sale  of  a  particular  covered 
product  to  all  members  of  a  particular  class 
of  purchaser. 

“Class  of  purchaser”  is  defined  in  §  212.31 
as  follows: 

“Class  of  purchaser”  means  purchasers  to 
whom  a  person  has  charged  a  comparable 
price  for  comparable  property  or  service 
pursuant  to  customary  price  differentials 
between  those  purchasers  and  other 
purchasers.  (Emphasis  added.) 

“Customary  price  differential”  is  defined  in 
§  212.31  as  follows:  ' 

“Customary  price  differential”  includes  a 
price  distinction  based  on  a  discount, 
allowance,  add-on,  premium,  and  an  extra 
based  on  a  difference  in  volume,  grade, 
quality,  or  location  or  type  of  purchaser,  or  a 
term  or  condition  of  sale  or  delivery. 
(Emphasis  added.) 

The  operation  of  the  class  of  purchaser 
principle  was  explained  in  Ruling  1975-2, 40 
FR 10655  (March  7, 1975),  as  follows: 

*  *  *  a  principal  function  of  the  class  of 
purchaser  concept  is  to  preserve  the  price 
distinctions  among  purchasers  that 
customarily  existed  under  free  market 
conditions.  To  achieve  the  objective  of 
making  covered  products  available  at 
equitable  prices,  FEA  regulations  require 
sellers  to  group  together  customers  that  are 
similarly  situated  and  to  compute  a  weighted 
average  of  their  May  15, 1973  Selling  prices  in 
sales  to  those  customers.  Sellers  are  thus 
required  to  maintain  a  single  lawful  price  for 
a  product  to  all  customers  that  fall  into  a 
particular  class,  rather  than  having  to 
establish  individual  maximum  lawful  prices 
to  individual  customers  *  *  *. 

*  *  *  The  principal  function  of  the  doctrine 
is  to  maintain  the  price  differentials  that 
existed  on  May  15, 1973  between  groups  of 
purchasers  which  were  not  similarly  situated 
then  and  are  not  now  similarly  situated.  Id.  at 
10656. 

Ruling  1975-2  notes  that  the  class  of 
purchaser  concept  preserves  the  price 


*  A  further  increment  to  some  selling  prices  is 
permitted,  subject  to  certain  conditions,  to  reflect 
*  increased  non-product  costs. 


distinctions  among  purchasers  that 
customarily  existed  before  petroleum  price 
controls  became  effective.  'Die  Mandatory 
Petroleum  Price  Regulations  perform  this 
function  by  requiring  reRners  to  preserve  the 
price  differentials  that  existed  on  May  15, 

1973,  between  groups  of  purchasers  that  were 
not  similarly  situated  then  and  are  not  now 
similarly  situated.  Ruling  1975-2  also  notes 
that  price  differentials  between  prices 
charged  to  branded  retailers  and  nonbranded 
retailers  are  “customary  price  differentials” 
which  reflect  differences  in  services  and 
benefits  afforded  to  these  types  of 
purchasers.  Id.  at  10659.  Since  product  sold  to 
branded  and  to  nonbranded  retailers  is  sold 
under  different  terms  and  conditions 
providing  for  different  services  and  benefits, 
these  types  of  purchasers  must  be  placed  in 
different  classes  of  purchasers.  Accordingly, 
Crown  is  required  to  place  branded  and 
nonbranded  retailers  of  its  motor  gasoline  in 
separate  classes  of  purchasers  and  to 
preserve  the  distinctions  in  the  maximum 
prices  which  it  may  charge  for  this  product  to 
members  of  these  classes. 

DOE’s  March  13, 1979  assignment  order 
issued  under  the  Mandatory  Petroleum 
Allocation  Regulations,  10  CFR  Part  211,  only 
requires  Crown  to  supply  motor  gasoline  \€ 
K&D  in  the  volumes  specified.  The  order  does 
not  specify  the  class  of  purchaser  into  which 
Crown  may  place  K&D  for  sales  of  motor 
gasoline,  stating  nothing  about  the  price  or 
related  conditions  applicable  to  such  sales 
under  DOE  regulations. 

K&D  argues  that  it  is  the  successor  on  the 
site  to  the  last  wholesale  purchaser-reseller 
that  operated  a  retail  sales  outlet  on  its 
property  pursuant  to  10  CFR  211.106(e),  and 
that  K&D  is  therefore  entitled  to  the  same 
terms  and  conditions  to  which  that  particular 
wholesale  purchaser-reseller  was  entitled. 
Assuming  that  the  former  wholesale 
purchaser-reseller  at  the  site  had  a  continuing 
right  to  purchase  motor  gasoline  from  Crown 
on  a  branded  basis,  i.e.  as  a  member  of  a 
branded  class  of  purchaser,  K&D  argues  that 
it  is  entitled  to  purchase  motor  gasoline  from 
Crown  on  the  same  basis. 

Section  211.106(e)  provides: 

(e)  Transfer  of  entitlement.  Whenever  a 
wholesale  purchaser-reseller  is  deemed  to 
have  gone  out  of  business  in  accordance  with 
paragraph  (c)  of  this  section,  the  right  to  an 
allocation  with  respect  to  the  retail  sales 
outlet  shall  be  deemed  to  have  been 
transferred  to  its  successor  on  the  site, 
provided  such  successor  established  the 
same  ongoing  business  on  the  site  within  a 
reasonable  period  of  time,  as  determined  by 
FEO,  after  its  predecessor  vacates  the 
premises. 

Section  211.106(e)  does  not  require  a  refiner' 
to  sell  motor  gasoline  to  a  “successor  on  the 
site”  on  the  same  basis  as  the  former 
operator  and  wholesale  purchaser-reseller  of 
a  retail  sales  outlet.  This  section  provides 
only  for  the  transfer  of  the  former  operator’s 
right  to  an  allocation  of  motor  gasoline  to  the 
new  operator.  Assuming,  therefore,  that  the 
former  operator  of  the  retail  sales  outlet  on 
K&D’s  property  had  a  continuing  right  to  be 
placed  in  a  branded-retailer  class  of 
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purchaser,  KftD  would  not  succeed  to  that 
right  under  {  211.10&* 

KAO  further  argues  that  the  “normal  _ 

business  practices”  rule  contained  in  10  CFR 
210.62  requires  Crown  to  place  KAD  in  a 
branded  class  of  purchaser.  The  Emergency 
Petroleum  Allocation  Act  of  1973  (EPAA), 
Public  Law  93-159  (November  27, 1973)  *  or 
the  Mandatory  Petroleum  Price  and 
Allocation  Regulations  which  inq>lement  that 
Act,  including  S  210.62,  do  not  require  a 
supplier  to  continue  in  effect  indefinitely  a 
frandiise  agreement  providing  branded 
status  and  associated  privileges  to  a 
particular  purchaser.  Boron  Oil  Co., 
Interpretation  1975-62, 42  FR  23760  (May  10, 
1977),  affd  sub.  nom.  Bill’s  Service,  3  f 
80,548  (January  15, 1976);  Greenbelt 
Consumer  Services,  Inc.,  Interpretation  1974- 
7, 42  FR  25651  (May  18, 1977),  af^d  1  FEA  | 
20,211  (Decem^r  17, 1974). 'It  follows  a 
fortiori  that  Crown  is  not  required  by 
§  210.62,  or  any  odier  DOE  regulation,  to 
enter  into  a  frwchise  agreement  with  KAD,  a 
Firm  that  owns  the  site  upon  which  Crown, 
and  earlier  its  sublessees,  had  operated  a 
branded  retail  sales  outlet  of  motor  gasoline.* 
This  conclusion  is  supported  by  the 
regulations  es  clarified  in  Ruling  1975-2, 
supra,  which  recognizes  that  a  particular 
puichaser  may  be  shifted  from  one  class  of 
purchaser  to  another  without  violating  the 
Mandatory  Petroleum  Price  and  Allocation 
Regulations,  stating  that  suppliers  are  not 
required  to  maintain  certain  discounts  in 
effect  on  May  15, 1973,  to  the  same 
purchasers  that  received  them  on  that  date 
but  rather  are  required  to  maintain  the 
applicable  customary  price  differentials  to 


*  indeed.  K&D't  right  to  an  allocation  of  motor 
gasoline  from  Crown  under  DOE's  March  13, 1979 
assignment  order  depends  on  its  reestablishment  of 
a  retail  sales  oatlet  on  its  property  within  a 
reasonable  period  of  time.  See  10  CFR  211.11; 
211.10e(e);  Ruling  1970-5, 41  FR  30647  (August  31. 
1970):  Guidelines  for  Evaluation  of  Applications  for 
Assignment  of  Supplier  and  Base  Peri^  Use  to  New 
Gasoline  Retail  Sales  Outlets.  42  FR  15459  (March 

22.1977) . 

‘  15  U.S.C  751  et  seg.  (1976). 

'  See  also  Time  Oil  Co.,  3  DOE  f  82,512  Qanuary 
10. 1979);  Cole  Brothers.  2  FEA  f  00.723  (November 
3. 1975);  State  of  New  Hampehire,  2  FEA  1  80.574 
(April  10. 1975);  Elwood  /.  Rokenbrodt/Interstate  00- 
Mississippi  Gas,  2  FEA  1 83.066  (March  12, 1975). 
While  a  particular  termination  of  a  franchise 
agreement  may  violate  a  speciBc  provision  of  the 
Mandatory  Petroleum  Price  and  Allocation 
RegulaHons,  if  for  example  the  lenninaUon 
constituted  a  “retaliatory  action”  proscribed  by  10 
CFR  210.61,  we  6nd  no  such  violation  based  on  the 
facts  presented  in  this  case. 

*ln  its  comments  on  Crown's  request  for 
interpretation  K&O  also  asserts  that  in  terminating 
the  franchise  agreement  with  the  last  dealer- 
sublessee  of  the  retail  sales  outlet.  Crown  failed  to 
comply  with  the  provisions  of  the  Petroleum 
Marketing  Practices  Act  (PMPA),  P.L  95-297  (June 

19. 1978) .  15  U.S.GA.  S  2801  etseq.  (West  1979).  See 
"Summary  of  Title  1  of  the  Petroleum  Marketing 

'  Practices  Act,"  43  FR  38743  (August  30. 1978). 
Whether  the  PMPA  protections  extend  to  unexpired 
franchises  that  are  transferred  or  assigned  depends 
solely  upon  State  law.  PMPA  S  106(b).  For  this 
reason,  the  DOE  cannot  detemine  whether  Crown 
terminated  the  franchise  with  Crown’s  last  dealer- 
sublessee  at  KAO’S  site  in  accordance  with  the 
PMPA  or  whether  K&O  is  the  beneficiary  of  a 
transfer  or  assignment  of  the  franchise. 


the  same  class  of  purchaser.  42  FR  at  10659. 
Since  a  purchaser’s  current,  rather  than  its 
May  15, 1973  status  at  the  May  15. 1973  status 
of  a  predecessor,  determines  its  membership 
in  a  class  of  purchaser,  the  class  of  purchaser 
in  which  KAD  must  be  placed  is  Crown’s 
class  of  purchpser  that  is  most  similar  to  KAD 
in  terms  of  the  customary  price  differentials 
that  presently  exist. 

For  the  reasons  set  forth  above,  we  have 
determined  diat  the  proper  application  of  the 
DOE’s  Mandatory  Petroleum  Mce  and 
Allocation  Regulations  to  the  factual 
situation  presented  in  Crop’s  request  Tor 
interpretation  is  as  follows: 

(1)  Crown  need  not  place  KAD  in  a 
branded-retailer  class  of  purchaser  of  motor 
gasoline  and  need  not  sell  that  product  to 
KAD  on  a  delivered  basis  at  UTW  rates  or 
allow  KAD  to  use  Crown’s  trademark,  credit 
cards,  tanks,  pumps,  signs  or  other  personal 
property  of  Crown  appurtenant  to  the 
o|}eration  of  a  retail  sales  outlet  for  motor 
gasoline. 

(2)  Pursuant  to  DOE’s  March  13. 1979 
assignment  order.  Crown  must  make 
available  to  KAD  the  volumes  of  motor 
gasoline  specified  in  the  order  at  prices  and 
conditions  applicable  to  Crown’s  most 
similarly  situated  nonbranded-independent- 
retailer  class  of  purchaser  in  the  New  York 
City  area,  which  existed  on  May  15, 1973, 
provided  that  KAD  reestablishes  a  retail  sales 
outlet  for  motor  gasoline  at  2317-27  Ralph 
Avenue,  Kings  County,  New  York.^ 

Issued  in  Waahin^on,  D.C  on  June  19, 

1980. 

Merrill  F.  Hathaway,  Jr.. 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Interpretation  1980-17 

To:  Hunt  Oil  Company 

Regulations  ond  Ruling  Interpreted;  10  CFR 

212.75,  212.79;  Ruling  1977-1 
Code:  GCW — PI — Part  212,  Subpart  D: 

Definition  of  Property;  Unitization;  Base 

Production  Control  Level;  Newly 

Discovered  Crude  Oil 

Facts 

Hunt  Oil  Company  (Hunt)  is  a  producer  of 
crude  oil  that  has  a  working  interest 
ownership  in  two  properties  located  in 
Andrews  County,  Texas.  Hunt  has  operated 
the  two  properties  since  it  acquired  each 
interest  pursuant  to  leases  executed  in  the 
1940’s.  file  R.  K.  DeFord  lease  (DeFord)  is 
contiguous  with  the  J.  M.  White  lease  (White) 
in  the  Block  A-34  Field.  The  Glorieta  and  the 


'This  Interpretation  should  not  be  construed  as 
addressing  legal  rights  and  obligations  of  K&D  and 
Crown  other  than  those  imposed  by  the  Mandatory 
Petroleum  Price  and  Allocation  Regulations,  as 
confirming  the  validity  of  Crown’s  class  of 
purchaser  determinations  in  any  respect  other  than 
as  expressly  set  forth  herein,  or  as  sanctioning  in 
any  way  the  specific  prices  that  Crown  charges  its 
classes  of  purchasers  or  individual  purchasers  for 
motor  gasoline.  Factual  questions  concerning  the 
validity  of  a  firm's  class  of  purchaser 
determinations,  or  concerning  specific  prices 
charged  to  these  classes  of  purchaser,  can  be 
resolved  by  DOE’s  enforcement  officials  after  an 
audit  of  the  seller's  pricing  records  is  conducted  and 
accounting  and  other  data  are  considered. 


Ellenberger  reservoirs  each  underlie  both 
leases. 

The  DeFord  lease  consists  of 
approximately  220  acres  and  lies  to  the  north 
of  the  White  lease.  It  currently  has  only  one 
active  well  which  produces  fr'om  the  Glorieta 
reservoir.  The  White  lease  consists  of 
approximately  340  acres  and  currently  has 
three  active  wells.  One  produces  from  the 
Ellenberger  reservoir  and  two  produce  from 
the  Glorieta  reservoir.  Neither  lease  presently 
qualifies  as  a  stripper  well  property  and  both 
leases  produced  crude  oil  in  1972.  Since 
September  1, 1976,  each  reservoir  on  the 
White  lease  has  been  treated  as  a  separate 
property  under  10  CFR  Part  212,  Subpart  D. 

Hunt  projects  that  substantial  amounts  of 
additional  crude  oil  can  be  produced  from  the 
Glorieta  reservoir  by  drilling  a  new  well  on 
the  boundary  between  the  DeFord  and  the 
White  leases.  To  enable  Hunt  to  carry  out 
this  drilling  proposal  the  royalty  owners  of 
the  DeFord  and  White  leases  would  execute 
a  pooling  agreement  which  would  combine 
approximately  40  acres  from  each  lease  to 
subject  the  resulting  80  acres  unit  to  a  single 
right  to  produce.  A  Certificate  of  Pooling 
Authority  would  then  be  fried  with  the 
Railroad  Commission  of  Texas,  for  a  drilling 
permit  for  the  80  acre  unit. 

Issue 

Does  a  drilling  unit  formed  by  the 
aggregation  of  a  [mrtion  of  a  premises  subject 
to  a  single  right  to  produce  with  another 
portion  of  a  premises  subject  to  a  single  right 
to  produce  constitute  a  new  unitized  property 
with  a  unit  base  production  control  level 
(BPCL)  of  zero? 

Interpretation 

When  a  portion  of  Hunt’s  premises  subject 
to  a  single  right  to  produce  is  combined  with 
a  portion  of  another  of  Hunt’s  premises 
subject  to  a  single  right  to  produce,  to  form  a 
drilling  unit  recognized  by  the  applicable 
state  regulatory  agency,  that  unit  is  a 
separate  property  for  the  purposes  of  the 
Mandatory  Petroleum  Price  Regulations. 

Since  there  was  no  prior  production  of  crude 
oil  on  that  unit,  the  BPCL  for  the  property  will 
be  zero.  However,  the  formation  of  a  drilling 
unit  by  combining  portions  of  preexisting 
properties  must  for  the  bona  fide  reason  of 
increasing  the  production  of  crude  oil.  not  a 
means  to  obtain  a  price  higher  than  is 
permitted  by  the  regulations  in  violation  of 
the  prohibitions  set  forth  in  10  CFR  210.62(c) 
or  a  practice  that  results  in  a  circumvention 
or  contravention  of  the  requirements  of  any 
provision  of  10  CFR  Chapter  II  or  any  order 
issued  pursuant  thereto  as  set  forth  in  10  CFR 
205.202. 

The  term  “property"  is  defined  in  10  CFR 
212.72  in  pertinent  part  as  the  “right  to 
produce  domestic  crude  oil,  which  arises 
from  a  lease  or  from  a  fee  interest."  Section 
212.75  defines  “unitized  property"  as  “the 
right  to  produce  crude  oil  that  arises  from  a 
bona  fide  unitization  agreement  approved  by 
the  applicable  governmental  regulatory 
authority  (or  ERA).’’  The  proposed  pooling 
agreement  which  Hunt  described  in  its 
request  for  interpretation  falls  within  these 
definitions.  The  Federal  Energy 
Administration  (FEA),  a  predecessor  agency 
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of  the  Department  of  Energy  POE),  stated  in 
Ruling  1977-1, 42  FR  3628  (January  19, 1977): 

(T]n6  literal  meaning  of  the  term 
“property.”  as  deHned  by  the  FEA,  is 
generally  to  be  understood  as  synonomous 
[sic]  with  the  physical  “tract”  or  “premises” 
as  to  which  a  working  interet  is  established 
by  an  oil  or  gas  lease,  or  by  a  fee  interest.  It 
has  also  concluded  that  in  certain  instances  it 
is  permissible  to  segregate  the  interest  so 
described  for  purposes  of  delineating  an  FEA 
“property,”  while  in  other  instances  the 
aggregation  of  such  interests  to  form  a  single 
FEA  “property”  is  appropriate. 

See  also  L  O.  Wa^,  Interpretation  1979- 
17, 44  FR  60264  (October  19, 1979}  and  cases 
cited  therein. 

In  Part  II F  of  Ruling  1977-1  are  set  forth  a 
number  of  instances  in  which  segregation, 
aggregation,  and/or  recombination  of 
premises  subject  to  a  single  right  to  produce 
would  form  separate  properties.  Among  these 
situations  are: 

(2)  Segregation  of  Premises  Subject  to  a 
Single  Right  to  Produce. 

***** 

c.  Partial  unitization  or  other  aggregation 
of  interests.  It  is  not  uncommon  for  less  than 
the  total  premises  subject  to  a  right  to 
produce  to  be  unitized  or  otherwise 
aggregated  with  all  or  portions  of  premises 
subject  to  other  rights  to  produce,  to  form  a 
single  “property,”  leaving  the  balance  of  the 
premises  formerly  subject  to  a  single  right  to 
produce  not  aggregated  with  any  other  such 
rights.  The  portion  of  the  premises  which  is 
not  aggregated  is  appropriately  recognized  as 
a  property  separate  and  apart  from  the 
portion  of  the  premises  wUch  has  been 
aggregated  with  other  rights  to  produce. 

In  some  cases,  FEA  understands  that  the 
inclusion  of  the  so-called  “Pugh”  clause  in  a 
lease  would  operate  to  create  a  separate  and 
distinct  right  to  produce  with  respect  to  the 
non-unitized  portion  of  the  premises  subject 
to  that  lease,  by  stating  that  production  &om 
the  unitized  portion  of  a  lease  will  not  serve 
to  fulfill  the  lessee’s  production  obligations 
with  respect  to  the  non-unitized  portion. 

Thus,  the  two  portions  of  the  lease  including 
such  a  clause  would  become  separate 
properties  by  the  terms  of  the  lease  itself. 
However,  even  where  such  a  clause  is  not 
included,  FEA  has  concluded  that  treatment 
of  the  nonunitized  portion  of  the  premises  as 
a  separate  property  is  appropriate. 
***** 

(3)  Aggregation  of  “Rights  to  Produce.  "The 
aggregation  of  separate  “rights  to  produce” 
pursuant  to  a  unitization  agreement  was 
discussed  in  FEA  Ruling  1975-15.  'There  are, 
however,  other  circumstances  under  which 
separate  rights  to  produce  may  appropriately 
be  aggregated,  pursuant  to  either  voluntary  or 
involuntary  arrangements. 

Thus,  for  example,  various  parties  may 
hold  partial  undivided  interests  in  the  right  to 
produce  crude  oil  from  a  particular  tract. 
Whether  voluntarily  through  a  joint  operating 
agreement  or  other  type  of  agreement,  or 
pursuant  to  compulsory  state  regulations, 
such  undivided  interests  in  the  right  to 
produce  from  a  tract  must  typically  be 
aggregated  before  production  can  begin. 
Under  such  circumstances,  no  apparent, 
purpose  would  be  served  by  requiring 


property  delineations  to  be  carried  back  to 
the  individual  partial  undivided  interests 
which  have  been  aggregated  in  orderto 
perfect  the  right  to  produce. 

Another  instance  in  which  rights  to 
produce  may  be  aggregated  occurs  where  the 
premises  subject  to  such  rights  are  required 
to  be  combined  by  a  state  regulatory  agency 
as  a  condition  to  the  operation  of  production 
activities.  Thus,  for  example,  in  Lousiana  the 
state  regulatory  agency  will  compel  a  “unit” 
to  be  formed  by  the  owners  of  the  tracts  with 
respect  to  the  surface  area  which  overlies  the 
portion  of  a  reservoir  that  may  be  efficiently 
drained  by  a  single  well,  provided  the  owners 
of  at  least  75  percent  of  the  surface  area 
agree  to  the  formation  of  a  unit. 

Similarly,  in  states  that  maintain  spacing 
requirements  for  oil  wells,  individual  rights  to 
produce  may  need  to  be  combined,  whether 
voluntarily  or  involuntarily,  before  a  single 
well  may  be  drilled  and  the  right  to  produce 
made  effective.  Such  aggregations  of  rights  to 
produce  (sometimes  known  as  “drilling 
units")  are  also  appropriately  recognized  as 
single  “properties.” 

^nerally  speaking,  FEA  will  follow  a 
liberal  policy  with  respect  to  the  aggregation 
of  rights  to  produce  which  will  be  permitted 
to  be  treated  as  a  single  “property,”  as  long 
as  a  bona  fide  reason  for  the  aggregation  can 
be  demonstrated  by  the  producer. 

In  accordance  with  the  foregoing.  Hunt’s 
proposal  to  combine  approximately  40  acres 
each  from  the  White  lease  and  the  DeFord 
lease  under  a  pooling  agreement  for  the 
purpose  of  drilling  a  new  well  to  produce 
additional  volumes  of  crude  oil  firom  the 
Glorieta  reservoir  would  create  a  separate 
property  fixim  the  segregated  portions  of  the 
White  and  DeFord  leases.^ The  remaining 
portions  of  each  lease  would  each  constitute 
separate  properties.  L  O.  Ward,  supra. 

Because  the  drilling  unit  formed  from  the 
segregated  portions  of  the  White  and  DeFord 
leases  constitutes  a  separate  unit  property,  a 
unit  BPCL  must  be  established. 

Section  212.75(b)  sets  forth  the  definition  of 
“unit  base  production  control  level”  amd 
describes  the  method  for  its  computation. 

This  computation  is  based  upon  crude  oil 
produced  and  sold  from  the  properties  that 
constitute  the  unitized  property  "during  the 
12-month  period  immediately  preceding  the 
establishment  of  a  unit  base  production 
control  level  for  the  unitized  property  from  all 
properties  that  constitute  the  unitized 
property.” 

Pursuant  to  these  provisions.  Hunt’s 
property  would  have  a  BPCL  of  zero.  When 
new  properties  are  formed  in  accordance 
with  the  DOE'S  crude  oil  pricing  regulations, 
they  are  treated  for  purposes  of  computing  a 
unit  BPCL  “as  if  they  had  existed  as  separate 
properties  since  the  inception  of  the  price 
regulations.”  The  BPCL  of  a  new  unit  would 
be  zero  if  “in  1972  there  was  no  well  on  the 
physical  premises  of  this  property  and  no 
crude  oil  was  produced  and  sold  from  these 
physical  premises.”  L.  O.  Ward,  supra.  Himf  s 


'Crude- oil  produced  from  this  unitized  property 
would  not  qualify  for  newly  discovered  crude  oil 
ceiling  prices  pursuant  to  $  212.79,  because  both 
predecessor  properties  that  existed  in  calendar  year 
1978  had  crude  oil  production  in  that  year.  10  CFR 
212.79: 44  FR  25828  (May  2, 1979). 


unit  property  will  be  composed  of 
approximatdy  40  acres  from  each  of  two 
leases.  There  are  no  wells  on  either  40-acre 
portion  of  the  existing  lease  properties,  and 
neither  40-acre  portion  has  ever  produced 
any  crude  oiL  Inasmuch  as  none  of  the  new 
80-acre  unit  would  have  produced  any  crude 
oil  during  the  12-month  period  immediately 
preceding  its  formation,  the  BPCL  for  die  new 
80-acre  unitized  property  would  be  zero. 

For  the  reasons  set  forth  above,  we  have 
determined  that  the  proper  application  of  the 
DOE'S  Mandatory  Petroleum  Mce 
Regulations  to  the  factual  situation  presented 
by  Hunt  is  as  follows: 

(1)  If  the  State  of  Texas  recognizes  the  new 
drilling  unit  Hunt  proposes  to  form,  the 
aggregation  of  the  40^cre  portions  of  the 
White  and  the  DeFord  leases  would 
constitute  a  new  unitized  property;  and 

(2)  The  resulting  80-acre  unit  would  have  a 
unit  BPCL  of  zero. 

Issued  in  Washington,  D.C.,  on  June  19, 
1980. 

Merrill  F.  Hathaway,  Jr., 

Acting  Assistant  General  Counsel  for 
Interpretations  and  Rulings. 

Appendix  B— Cases  Dismissed 


Frie  No.  Roquestar  Calsgoiy  Date  demiMad 


A-536 _ — ..  Johnson  Oil  Price _ June  19 

Company, 

Inc. 

A-483 _ Rothberger,  Price _ June  25 

Appel  a 
Powers. 
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FEDERAL  FINANCIAL  INSTITUTIONS 
EXAMINATION  COUNCIL 

12  CFR  Part  1101 

(No.  6722-011 

Description  of  Office,  Procedures, 
Public  Information 

agency:  Federal  Financial  Institutions 

Examination  Council. 

action:  Final  rule. _ " 

summary:  The  Federal  Financial 
Institutions  Examination  Council  [the 
Coimcil]  is  required  by  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552,  to 
publish  descriptions  of  its  general  office 
organization  and  procedures,  and 
specific  procedures  dealing  with 
ii^ormation  requests  received  finm  the 
public.  At  this  time,  the  Council  also 
sets  out  its  policy  with  respect  to  release 
of  information  in  response  to 
compulsory  process. 

The  Council  has  determined,  under  5 
U.S.C.  553(b)(B}  and  (d](3],  that  good 
cause  exists  to  adopt  these  provisions, 
effective  immediately.  This 
determination  is  based  on  the  fact  that 
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the  Council  presently  operates  as  an 
agency  subject  to  the  FOIA,  and, 
therefore,  these  mandated  descriptions 
and  procedures  are  immediately 
necessary  for  public  guidance  and 
orderly  treatment  of  information 
requests.  However,  the  Council  will 
accept  comment  made  to  the  OfHce  of 
the  Executive  Secretary  with  respect  to 
this  issuance  for  sixty  days  following 
this  publication. 

EFFECTIVE  DATE:  July  11,  1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  J.  Lawrence,  Executive 
Secretary,  Federal  Financial  Institutions 
Examination  Council,  Washington,  D.C., 
20219  (202/447-0939). 

DRAFTING  INFORMATION:  The  principal 
drafter  of  this  rule  is  David  L.  Giles, 
Attorney,  Office  of  the  Comptroller  of 
the  Currency,  Washington,  D.C.  20219. 

Adoption  of  Rules:  Accordingly,  a 
new  Chapter  XI,  Federal  Financial 
Institutions  Examination  Council,  is 
hereby  established,  and  the  Council 
adds  a  new  Part  1101  of  Title  12,  as 
follows: 

PART  1101— DESCRIPTION  OF 
OFFICE,  PROCEDURES,  PUBLIC 
INFORMATION 

Sec. 

1101.1  Scope  and  purpose. 

1101.2  Authority  and  functions. 

1101.3  Organization  and  methods  of 
operation. 

1101.4  Disclosure  of  information,  policies, 
and  records. 

1101.5  Testimony  and  production  of 
documents  in  response  to  subpoena, 
order,  etc. 

Authority:  5  U.S.C.  552(a):  12  U.S.C.  3307. 

§  1 101.1  Scope  and  purpose. 

This  part  implements  the  Freedom  of 
Information  Act  (FOIA),  5  U.S.C.  552, 
with  respect  to  the  Federal  Financial 
Institutions  Examination  Council 
(Council),  and  establishes  related 
information  disclosure  procedures. 

§  1 1 0 1 .2  Authority  and  functions. 

(a)  The  Council  was  established  by 
the  Federal  Financial  Institutions 
Examination  Council  Act  of  1978  (Act), 
12  U.S.C.  3301-3308.  It  is  composed  of 
the  Comptroller  of  the  Currency:  the 
Chairman  of  the  Federal  Deposit 
Insurance  Corporation;  a  Governor  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System;  the  Chairman  of  the 
Federal  Home  Loan  Bank  Board;  and  the 
Chairman  of  the  National  Credit  Union 
Administration  Board. 

(b)  The  statutory  functions  of  the 
Council  are  set  out  at  12  U.S.C.  3305.  In 
summary,  the  mission  of  the  Council  is 
to  promote  consistency  and  progress  in 
federal  examination  and  supervision  of 


financial  institutions  and  their  affiliates. 
The  Coimcil  is  empowered  to  prescribe 
uniform  principles,  standards,  and 
reporting  forms  and  systems;  make 
recommendations  in  the  interest  of 
uniformity;  and  conduct  examiner 
schools  open  to  personnel  of  the 
agencies  represented  on  the  Council  and 
employees  of  state  Hnancial  institutions 
supervisory  agencies. 

§  1 101.3  Organization  and  methods  of 
operation. 

(a)  Statutory  requirements  relating  to 
the  Council's  organization  are  stated  in 
12  U.S.C.  3303. 

(b)  Council  staff.  Administrative 
support  and  substantive  coordination 
for  Council  activities  are  provided  by  a 
small  staff  detailed  on  a  full-time  basis 
from  the  five  member  agencies.  The 
Executive  Secretary  and  Deputy 
Executive  Secretary  of  the  Council 
supervise  this  staff, 

(c)  Agency  Liaison  Group,  Task 
Forces  and  Legal  Advisory  Group.  Most 
staff  support  in  the  substantive  areas  of 
the  Council’s  duties  is  provided  by 
interagency  task  forces  and  the 
Council’s  Legal  Advisory  Group  (LAG). 
These  task  forces  and  the  LAG  are 
responsible  for  securing  the  services,  as 
needed,  of  staff  experts  from  the  five 
agencies;  supervising  research  and  other 
investigative  work  for  the  Council;  and 
preparing  reports  and  recommendations 
for  the  Council.  The  Agency  Liaison 
Group  (ALG)  is  responsible  for  the 
overall  coordination  of  the  respective 
agencies’  staff  contributions  to  Council 
business.  The  ALG,  the  task  forces,  and 
the  LAG  are  each  composed  of  Council 
member  agency  staff  serving  the  Council 
on  a  part-time  basis. 

(d)  State  Liaison  Committee.  Under  12 
U.S.C.  3306,  the  Council  has  established 
a  State  Liaison  Committee,  composed  of 
five  representatives  of  state  financial 
institutions  supervisory  agencies. 

(e)  Council  address.  Council  offices 
are  located  on  the  eighth  floor,  490 
L’Enfant  Plaza  East,  SW,  Washington, 
D.C.  20219. 

§  1 101.4  Disclosure  of  information, 
policies,  and  records. 

(a)  Statements  of  policy  published  in 
the  Federal  Register  or  available  for 
public  inspection  and  copying;  indices. 
Under  5  U.S.C.  552(a)(1),  the  Council 
publishes  general  rules,  policies  and 
interpretations  in  the  Federal  Register. 
Under  5  U.S.C.  552(a)(2),  policies  and 
interpretations  adopted  by  the  Council, 
including  instructions  to  Council  staff 
affecting  members  of  the  public,  and  an 
index  to  the  same,  are  available  for 
public  inspection  and  copying  at  the 
address  set  out  in  §  1101.3(e)  of  this  part 


during  regular  business  hours.  The 
preceding  materials  may  be  withheld 
from  disclosure  under  the  principles 
stated  in  paragraph  (b)(1)  of  this  section. 

(b)  Other  records  of  the  Council 
available  far  public  inspection; 
procedures.-^l)  General  rule  and 
exemptions.  Under  5  U.S.C.  552(a)(3),  all 
other  records  of  the  Council  are 
available  for  public  inspection  and 
copying,  except  those  exempted  from 
disclosure  as  provided  in  this  paragraph. 
Except  as  specifically  authorized  by  the 
Council,  the  following  records,  and 
portions  thereof,  are  not  available  to  the 
public: 

(i)  A  record,  or  portion  thereof,  which 
is  specifically  authorized  under  criteria 
established  by  an  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  or  foreign  policy  and  which  is, 
in  fact,  properly  classified  pursuant  to 
such  Executive  order. 

(ii)  A  record,  or  portion  thereof, 
relating  solely  to  the  internal  personnel 
rules  and  practices  of  an  agency. 

(iii)  A  record,  or  portion  thereof, 
specifically  exempted  from  disclosure 
by  statute  (other  than  5  U.S.C.  552b), 
provided  that  such  statute  (A)  requires 
that  the  matters  be  withheld  from  the 
public  in  such  a  manner  as  to  leave  no 
discretion  on  the  issue,  or  (B) 
establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld. 

(iv)  A  record,  or  portion  thereof,  v 
containing  trade  secrets  and  commercial 
or  financial  information- obtained  from  a 
person  and  privileged  or  confidential. 

(v)  An  intraagency  or  interagency 
memorandum  or  letter  that  would  not  be 
routinely  available  by  law  to  a  private 
party  in  litigation,  including,  but  not 
limited  to,  memoranda,  reports,  and 
other  documents  prepared  by  the 
personnel  of  the  Council  or  its 
constituent  agencies. 

(vi)  A  personnel,  medical,  or  similar 
record,  including  a  financial  record,  or 
any  portion  thereof,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

(vii)  Investigatory  records  compiled 
for  law  enforcement  purposes,  including 
investigatory  records  relating  to  a 
proceeding  by  a  financial  institutions 
regulatory  agency  for  the  issuance  of  a 
cease  and  desist  order,  or  order  of 
suspension  or  removal,  or  assessment  of 
a  civil  money  penalty,  and  the  granting, 
withholding,  or  revocation  of  any 
approval,  permission,  or  authority,  but 
only  to  the  extent  that  the  production  of 
such  records  would  (A)  interfere  with 
enforcement  proceedings;  (B)  deprive  a 
person  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication;  (C)  constitute  an 
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unwarranted  invasion  of  personal 
privacy,  (D)  disclose  the  identity  of  a 
confidential  source  and,  in  the  case  of  a 
record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of  a 
criminal  investigation,  or  by  an  agency 
conducting  a  lawful  nation^  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source:  (E)  disclose 
investigative  techniques  and  procedures: 
(F)  endanger  the  life  or  physical  safety 
of  law  enforcement  personnel. 

(viii)  A  record,  or  portion  thereof, 
containing,  relating  to,  or  derived  fiom 
an  examination,  operating,  or  condition 
report  prepared  by,  or  on  behalf  of,  or 
for  the  use  of  any  agency  directly  or 
indirectly  responsible  for  the  relation 
or  supervision  of  financial  institutions, 
relating  to  the  affairs  of  any  financial 
institution  or  affiliate  thereof,  financial 
institution  holding  company  or 
subsidiary,  broker,  finance  company,  or 
any  other  person  engaged,  or  proposing 
to  engage,  in  the  business  of  operating, 
managing  or  controlling  financial 
institutions. 

(ix)  A  record,  or  portion  thereof, 
which  contains  or  is  related  to 
geological  and  geophysical  information 
and  data,  induing  maps,  concerning 
wells, 

(2)  Waiver  of  exemption. 
Notwithstanding  the  applicability  of  an 
exemption,  the  Council  or  the  Council’s 
designee  may  elect,  under  the 
circumstances  of  a  particular  request,  to 
disclose  all  or  a  portion  of  any 
requested  record  where  permitted  by 
law.  Such  disclosure  has  no  precedential 
significance  whatsoever. 

(3)  Procedure  for  records  request. — (i) 
Initial  request,  ^quests  for  records 
shall  be  submitted  in  writing  to  the 
Executive  Secretary  of  the  Council,  at 
the  address  set  out  in  §  1101.3(e)  of  this 
part.  Mailed  requests  should  marked 
"Freedom  of  Information  Request,” 
“FOIA  Request,”  or  the  like  on  the 
envelope.  Requests  must  reasonably 
describe  the  records  sought.  The 
Executive  Secretary  will  aid  members  of 
the  public  in.  formulating  their  requests. 
All  requests  should  give  the  complete 
telephone  number  of  the  incUvidual 
seeking  the  records,  if  possible. 

(ii)  Council  response  to  initial 
requests.  The  Executive  Secretary  will 
respond  by  mail  to  all  properly 
submitted  initial  requests  within  10 
working  days  of  receipt.  The  time  for 
response  may  be  extended  up  to  10 
additional  working  days,  as  provided  in 
5  U.S.C.  552(a)(6)(B],  or  for  other  periods 
by  agreement  between  the  requesting 
party  and  the  Executive  Secretary. 

(iii)  Appeals  of  responses  to  initial 
requests.  If  a  request  is  denied  in  whole 


or  in  part,  the  individual  making  the 
request  may  appeal  in  writing,  within  35 
days  of  the  date  of  the  denial,  to  the 
Chairman  of  the  Council,  at  the  address 
set  out  in  §  1101.3(e)  of  this  part.  Mailed 
requests  should  be  marked  “Freedom  of 
Information  Appeal,”  "FOLA  Appeal,”  or 
the  like  on  the  envelope.  Appels  should 
refer  to  the  date  of  the  original  request 
and  the  date  of  the  Council’s  initial 
ruling.  Appeals  should  include  an 
explanation  of  the  basis  for  the  appeal. 

(iv)  Council  response  to  appeals.  The 
Chairman  of  the  Coimcil,  or  another 
member  designated  by  the  Chairman, 
will  respond  by  mail  to  all  properly 
submitted  appeals  within  20  working 
days  of  receipt.  The  time  for  response 
may  be  extended  up  to  10  additional 
working  days,  as  provided  in  5  U.S.C. 
552(a)(6)(B),  or  for  other  periods  by 
agreement  between  the  requesting  party 
and  the  Chairman  or  the  Chairman’s 
designee. 

(4)  Procedure  for  access  to  records  if 
request  is  granted.  When  a  request  for 
access  to  records  is  granted,  in  whole  or 
in  part,  a  copy  of  the  records  to  be 
disclosed  will  be  promptly  delivered  to 
the  requesting  party  or  made  available 
for  inspection,  whichever  was 
requested.  Inspection  of  records,  or 
duplication  and  delivery  of  copies  of 
records  will  be  arranged  so  as  not  to 
interfere  with  their  use  by  the  Council 
and  other  users  of  the  records. 

(5)  Fees.  A  person  requesting  access 
to  records  or  copies  of  records  shall  pay 
the  cost  of  searching  for  or  copying 
records  at  the  rate  of  $10  per  hour  for 
personnel  time  and  10  cents  per  page  for 
copies  delivered  to  the  requesting  party. 
Unless  the  requesting  party  states  in  the 
initial  request  that  all  costs  will  be  paid 
regardless  of  amount,  the  requesting 
party  shall  be  notified  as  soon  as 
possible  if  there  is  reason  to  believe  that 
the  cost  of  obtaining  access  phis  the  cost 
of  copies  (if  requested)  will  exceed  $50. 
The  Executive  Secretary  may  require 
that  requesting  party’s  written 
agreement  to  pay  such  costs  and  a  cash 
deposit  based  on  such  costs,  or  advance 
payment  of  the  full  amount  of 
anticipated  costs.  Applicable  time  limits 
will  be  suspended  until  the  receipt  of  the 
written  agreement  and  the  deposit 
amount,  or  the  full  advance  payment,  as 
appropriate.  The  Executive  Sectary,  or 
the  Council,  in  their  sole  discretion,  may 
waive  fees  totaling  less  than  $10,  or  fees 
imposing  hardship  on  the  requesting 
party,  or  fees  for  requests  demonstrated 
by  the  requesting  party  to  be  in  the 
public  interest. 

(6)  Records  of  another  agency.  If  a 
requested  record  is  the  property  of 
another  federal  agency  or  department, 
and  that  agency  or  department,  either  in 


writing<or  by  regulation,  expressly 
retains  ownersUp  of  such  record,  upon 
receipt  of  a  request  for  the  record  the 
Council  will  promptly  inform  the 
requester  of  this  ownership  and 
immediately  shall  forward  the  request  to 
the  proprietary  agency  or  department 
either  for  processing  in  accordance  whh 
the  latter’s  regulations  or  for  guidance 
with  respect  to  disposition. 

§  1 101.5  Testimony  and  production  of 
documents  in  response  to  subpoena,  order, 
etc. 

No  person  shall  testify,  in  court  or 
otherwise,  as  a  result  of  activities  on 
behalf  of  the  Council  without  prior 
written  authorization  fiom  the  Council.  . 
This  section  shall  not  restrict  the 
authority  of  a  Council  member  to  testify 
before  Congress  on  matters  within  his  or 
her  official  responsibilities  as  a  Council 
member.  No  person  shall  furnish 
documents  reflecting  information  of  the 
Coimcil  in  compliance  with  a  subpoena, 
order,  or  otherwise,  without  prior 
written  authorization  from  the  Council. 
'The  Council  may  authorize  testimony  or 
production  of  documents  after  die 
litigant  (or  the  htiganf  s  attorney) 
submits  an  affidavit  to  the  Council 
setting  forth  the  interest  of  the  litigant 
and  the  testimony  or  documents  desired. 
Authorization  to  testify  or  produce 
documents  is  limited  to  authority 
expressly  granted  by  the  Council.  When 
the  Council  has  not  authorized 
testimony  or  production  of  documents, 
the  individual  to  whom  the  subpoena  or 
order  has  been  directed  will  appear  in 
court  and  respectfully  state  that  he  or 
she  is  unable  to  comply  further  with  the 
subpoena  or  order  by  reason  of  this 
section. 

Dated:  July  7, 1980. 

Robert  J.  Lawrence, 

Executive  Secretary. 

(FR  Doc.  80-20820  Filed  7-10-80;  8:45  amt 

BILUNG  CODE  4810-33-11 

SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 
[Revision  13.  Arndt  36) 

Small  Business  Size  Standards;  Small 
Procurement  Purchases  Under  $10,000 
(Public  Law  95-507) 

agency:  Small  Business  Administration. 
action:  Final  rule. 

summary:  On  January  15. 1980,  SBA 
published  an  amendment  in  the  Federal 
Register  (45  FR  2840)  which  allows  small 
nonmanufacturers  to  supply  any 
domestically  produced  product  on 
procurements  with  an  anticipated  value 
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of  less  than  $10,000  and  subject  to-small 
purchase  procedures.  There  has  been 
confusion  as  to  the  meaning  of  the  word 
"reserved"  within  the  context  of 
paragraph  121.3-8(c]  of  the  Small 
Business  Rules  and  Regulations,  this 
amendment  is  intended  to  clarify  the 
regulation  by  making  the  word 
“reserved”  synonymous  with  “set  aside” 
within  the  context  of  13  CFR  Part  121. 
date:  July  11, 1980. 

FOR  FURTHER  INFORMATION  CONTACT. 
John  D.  Whitmore,  Jr.  (202)  653-6373. 
SUPPtEMENTAL  INFORMATION: 
Accordingly,  pursuant  to  authority 
contained  in  §  5(b)(6)  of  the  Small 
BRsiness  Act,  as  amended,  15  U.S.C.  634, 
Schedule  D  of  Part  121,  Chapter  I  of  Title 
13,  Code  of  Federal  Regulations  is 
amended  by  revising  paragraphs  (c)  (2) 
and  (3)  and  adding  a  new  (4)  to  read  as 
follows: 

§  121.3-8  Definition  of  small  business  for 
Government  procurements. 
***** 

(c)  *  *  * 

(2)(i)  In  the  case  of  Government 
procurement  reserved  (i.e.,  set  aside)  for 
or  involving  the  preferential  treatment  of 
small  businesses,  such  nonmanufacturer 
furnishes  in  the  performance  of  the 
contract  the  products  of  a  small 
business  manufacturer  or  producer, 
which  products  are  manufactmed  or 
produced  in  the  United  States:  Provided, 
however,  if  the  goods  to  be  furnished 
are  woolen,  worsted,  knitwear,  duck, 
and  webbing,  dealers  and  convei:ters 
shall  furnish  such  products  which  have 
been  manufactured  or  produced  by  a 
small  weaver  (small  knitter  for 
knitwear),  and,  if  finishing  is  required, 
by  a  small  finisher.  If  the  procurement  is 
for  thread,  dealers  and  converters  shall 
furnish  such  products  which  have  been 
finished  by  a  small  finisher.  (Finishing  of 
thread  is  defined  as  all  “dyeing, 
bleaching,  glazing,  mildew  proofing, 
coating,  waxing,  and  other  applications 
required  by  the  pertinent  specifications 
but  excluding  mercerizing,  spinning, 
throwing,  or  twisting  operations.”) 

(ii)  If  the  procurement  is  for  a  refined 
petroleum  product,  other  than  a  product 
classified  in  Standard  Industrial 
Classification  Industries  No.  2951, 
Paving  Mixtures  and  Blocks;  No.  2952, 
Asphalt  Felts  and  Coatings;  No  2992, 
Lubricating  Oils  and  Greases;  or  No. 
2999,  Products  of  Petroleum  and  Coal. 
Not  Elsewhere  Classified;  paragraph  (g) 
of  this  section  is  for  application.  For  size 
determination  purposes  there  can  only 
be  one  manufacturer  of  the  end  item 
being  procured.  The  manufacturer  of  the 
end  item  being  procured  is  the  concern 
which,  with  its  own  forces,  transforms 


inorganic  or  organic  substances 
including  raw  materials  and/or 
miscellaneous  parts  or  components  into 
such  end  item.  Whether  a  bidder  on  a 
particular  procurement  is  the 
manufactmer  or  a  nonmanufacturer  for 
the  purpose  of  a  size  determination  is 
not  for  determination  by  the  contracting 
officer.  The  decision  shall  be  made  by 
the  appropriate  SBA  regional 
administrator  or  his  delegatee,  and  need 
not  be  consistent  with  the  contracting 
officer’s  decision  as  to  whether  such 
concern  is  or  is  not  a  manufactiu'er  for 
the  purpose  of  the  Walsh-Healey  Act, 
etc.  The  Government  often  purchases 
items  in  the  form  of  kits  such  as,  but  not 
limited  to,  tool  kits  and  survival  kits 
which  are  not  manufactured  items  but 
merely  assemblages  of  separate 
manufactured  items.  Accordingly,  a 
concern  which  purchases  some  or  all  of 
such  items  and  packages  them  into  kit 
form  is  considered  to  be  a 
nonmanufacturer  for  size  determination 
purposes.  Such  a  concern  can  qualify  as 
a  small  business  only  if  it  meets  all 
other  qualifications  of  a  small 
nonmanufacturer  set  forth  in  this  part 
and,  if  more  than  50  percent  of  the  total 
value  of  the  kit  and  its  contents  is 
accounted  for  by  items  manufactured  by 
small  business.  For  the  purpose  of  a  size 
determination,  a  sawmill  is  considered 
as  the  manufacturer  of  treated  lumber, 
even  if  it  contracts  out  the  treatment  of 
the  lumber,  therefore,  a  small  business 
sawmill  can  deliver,  in  the  performance 
of  a  set-aside  procurement,  lumber 
which  has  been  treated  by  a  concern 
which  does  not  qualify  as  a  small 
business  concern,  for  the  purpose  of  a 
size  determination,  a  concern  which 
converts  liquid  oxygen  to  gaseous 
oxygen,  with  or  without  additives,  is  a 
nonmanufacturer  of  the  gaseous  oxygen 
and,  therefore,  must  furnish  gaseous 
oxygen  converted  from  liquid  oxygen 
manufactured  by  a  small  business 
concern. 

(3)  A  regular  dealer,  otherwise 
qualified  on  an  unrestricted 
procurement,  supplying  the  product  of  a 
large  business,  and  requiring  a 
Certificate  of  Competency,  is  deemed  to 
be  small  if  it  is  independently  owned 
and  operated  and  it  alone  would  enjoy  a 
profit  or  suffer  a  loss  from  the  contract. 

(4)  Notwithstanding  the  provisions  of 
(2),  above,  in  the  case  of  Government 
procurement  reserved  (i.e..  set  aside)  for 
small  business,  if  the  procurement  has 
an  anticipated  value  of  less  than  $10,000 
and  is  subject  to,  and  is  actually 
processed  under  “small  purchase 
procedures”  as  defined  in  the  Federal 
Acquisition  Regulation  or,  pending 
issuance  thereof  by  the  Office  of  Federal 


Procurement  Policy,  in  the  Defense 
Acquisition  Regulation  (DAR),  Federal 
Procurement  Regulation  (FPR),  and  the 
National  Aeronautics  and  Space 
Administration  Procurement  Regulation 
(NASAPR),  as  applicable,  such 
nonmanufacturer  may  furnish  any 
domestically  produced  or  manufactured 
product. 

***** 

Dated:  July  3, 1980. 

A.  Vernon  Weaver, 

Administrator, 

(FR  Doc.  80-20S21  Filed  7-10-80;  8:45  am) 

BILUNO  CODE  8025-01-M 


CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  207 

[Economic  Regulations  Amendment  No.  25 
to  Part  207,  Docket  35392,  Regulation  ER- 
1182] 

Charter  Trips  and  Special  Services; 
Unused  Space 

agency:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  eliminates  the 
section  on  unused  space  in  its  charter 
rule.  This  action  is  taken  in  response  to 
a  comment  fi'om  Spantax,  to  allow 
airlines  to  utilize  unused  space  on 
charters  for  their  employees,  promoters 
of  air  transportation,  barterers,  and 
others. 

dates:  Adopted:  July  2, 1980.  Effective: 
July  2, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Schaffer,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue  NW.,  Washington, 
D.C.  20428;  202-673-5442. 
SUPPLEMENTARY  INFORMATION:  A  full 
discussion  of  this  action  is  in  ER-1181, 
adopted  today. 

Since  this  action  is  interpretative  in 
nature  and  relieves  a  restriction,  the 
Board  finds  that  notice  and  public 
procedure  are  unnecessary  and  that  it 
may  become  effective  immediately. 

§207.12  [Reserved]. 

Accordingly,  the  Board  revokes  and 
reserves  §  207.12. 

(Secs.  204, 403  and  416  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  72  Stat. 
743,  758,  92  Stat.  1731, 1732,  49  U.S.C.  1324. 
1373  and  1386) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

IFR  Doc.  80-20783  Filed  7-10-80: 8:45  am) 
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14  CFR  Part  208 

[Economic  Regulations  Amendment  No.  25 
to  Part  208,  Docket  35392,  Regulation  ER- 

1183] 

Terms,  Conditions,  and  Limitations  of 
Certificates  To  Engage  in  Charter  Air 
Transportation;  Unused  Space 

agency:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  eliminates  the 
section  on  unused  space  in  its  charter 
rule.  This  action  is  taken  in  response  to 
a  comment  from  Spantax,  to  allow 
airlines  to  utilize  tmused  space  on 
charters  for  their  employees,  promoters 
of  air  transportation,  barterers,  and 
others. 

DATES:  Adopted:  July  2, 1980.  Effective: 
July  2, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Schaffer,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue  NW.,  Washington, 
D.C.  20428;  202-673-5442. 
SUPPLEMENTARY  INFORMATION:  A  full 
discussion  of  this  action  is  in  ER-1181. 
adopted  today. 

Since  this  action  is  interpretative  in 
nature  and  relieves  a  restriction,  the 
Board  finds  that  notice  and  public 
procedure  are  unnecessary  and  that  it 
may  become  effective  immediately. 

§  208.7  [Reserved] 

Accordingly,  the  Board  revokes  and 
reserves  §  208.7. 

(Secs.  204, 403  and  416  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  72  Stat. 
743,  758,  92  Stat.  1731, 1732,  49  U.S.C.  1324, 
1373  and  1386] 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc.  80-20784  Filed  7-10-80;  8:45  am| 

BILLING  CODE  6320-01-M 


14  CFR  Part  212 

[Economic  Regulations;  Amendment  No.  35 
to  Part  212,  Docket  35392,  Regulation  ER- 

1184] 

Charter  Trips  by  Foreign  Air  Carriers; 
Unused  Space 

aqency:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  The  CAB  eliminates  the 
section  on  unused  space  in  its  charter 
rule.  This  action  is  taken  in  response  to 
a  comment  fi'om  Spantax,  to  allow 
airlines  to  utilize  unused  space  on 
charters  for  their  employees,  promoters 
of  air  transportation,  barterers,  and 
others. 


dates:  Adopted:  July  2, 1980.  Effective: 
July  2, 1980. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  Schaffer,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428;  202-673-5442. 
SUPPLEMENTARY  INFORMATION:  A  full 
discussion  of  this  action  is  in  ER-1181. 
adopted  today. 

Since  this  action  is  interpretative  in 
nature  and  relieves  a  restriction,  the 
Board  finds  that  notice  and  public 
procedure  are  unnecessary  and  that  it 
may  become  effective  immediately. 

i  212.9  [Reeervcd] 

Accordingly,  the  Board  revokes  and 
reserves  §212.9. 

(Secs.  204, 403  and  416  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  72  Stat. 
743,  758,  92  Stat.  1731, 1732,  49  U.S.C.  1324, 
1373  and  1386) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

[FR  Doc.  80-20785  Filed  7-10-80;  8:45  am] 

BILUNG  CODE  632(H)1-M 


14  CFR  Part  214 

[Economic  Regulations  Amendment  No.  31 
to  Part  214,  Docket:  35392,  Regulation 

1185] 

Terms,  Conditions,  and  Limitations  of 
Foreign  Air  Carrier  Permits  Authorizing 
Charter  Transportation  Only;  Unused 
Space 

agency:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  eliminates  the 
section  on  imused  space  in  its  charter 
rule.  This  action  is  taken  in  response  to 
a  comment  from  Spantax,  to  allow 
airlines  to  utilize  unused  space  on 
charters  for  their  employees,  promoters 
of  air  transportation,  barterers,  and 
others. 

dates:  Adopted:  July  2, 1980.  Effective: 
July  2, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  •Schaffer,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428;  202-673-5442. 
SUPPLEMENTARY  INFORMATION*. 

A  full  discussion  of  this  action  is  in 
ER-1181.  adopted  today. 

Since  this  action  is  interpretative  in 
nature  and  relieves  a  restriction,  the 
Board  finds  that  notice  and  public 
procedure  are  unnecessary  and  that  it 
may  become  effective  immediately. 


§  214.8  [Reserved] 

Accordingly,  the  Board  revokes  emd 
reserves  §  214.8. 

(Secs.  204, 403  and  416  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  72  Stat 
743,  758,  92  Stat  1731, 1732,  49  U.S.C.  1324, 
1373  and  1386.] 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc.  80-20786  Filed  7-10-80;  8:45  am] 

BILUNG  CODE  6320-01-M 


14  CFR  Part  223 

[Economic  Regulations  Amendment  No.  9 
to  Part  223,  Docket  35392;  Regulation  ER« 
1181] 

Free  and  Reduced-Rate 
Transportation 

agency:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  The  CAB  permits  airlines  to 
provide  unrestricted  free  or  reduced-rate 
air  travel  to  persons  involved  in 
promoting  air  transportation  or  as  part 
of  a  barter  transaction.  This  action  is 
taken  in  response  to  petitions  from  the 
Air  Freight  Association  of  America  and 
the  Society  of  American  Travel  Writers. 
DATES:  Adopted:  July  2, 1980.  Effective: 
July  2. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Schaffer,  Office  of  the  General 
Coimsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue  NW.,  Washington, 
D.C.  20428;  202-673-5442;  or  Tom  Moore, 
Bureau  of  Domestic  Aviation;  202-673- 
5038. 

SUPPLEMENTARY  INFORMATION: 

In  response  to  petitions  for  rulemaking 
from  the  Air  Freight  Forwarders 
Association  (now  the  Air  Freight 
Association  of  America)  and  die  Society 
of  American  Travel  Writers,  the  Board 
issued  EDR-391, 44  FR  64429,  November 
7, 1979.  In  that  notice,  the  Board 
proposed  to  exempt  air  carriers  firom 
sections  403  and  404  of  the  Act  to  enable 
them  to  offer  free  or  reduced-rate  air 
transportation  to  promoters  of  air  travel 
without  having  to  file  tariffs,  as  is 
required  for  discounts  offered  to  the 
general  public.  Under  that  proposal,  an 
air  carrier  would  be  able  to  offer  fi'ee  or 
reduced-rate  transportation  to  all 
persons  engaged  in  the  promotion  of  air 
transportation  and  their  immediate 
families  when  such  transportation  was 
undertaken  for  a  promotional  purpose. 
Previously,  under  14  CFR  Part  223,  such 
an  offer  could  be  made  only  to  carrier 
employees,  travel  agents  and  a  few 
other  limited  classes  of  individuals. 
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EDR-391  also  proposed  exemptions 
from  secHons  403  and  404  of  the  Act  to 
permit  carriers  to  barter  or  trade  the 
right  to  air  transportatioi^CMr  goods  and 
services.  Previously,  local  service 
carriers  had  been  permitted  to  barter 
under  14  CFR  Part  225,  but  only  a  strict 
value-for-value  basis.  Temporary 
exemptions  had  also  been  granted  to 
some  other  carriers  to  permit  them  to 
engage  in  barter  transactions.  EDR-391 
proposed  to  eliminate  Part  225  and 
amended  14  CFR  Part  223.  Under  this 
proposal  all  carriers  would  be  allowed 
to  barter  on  an  imrestricted  basis.  For 
reasons  discussed  below,  we  have 
decided  that  the  proposed  rule  is  in  the 
public  interest,  and  are  adopting  it  as 
proposed. 

The  Comments 

The  Board  received  more  than  50 
comments  on  this  proposal,  most  of 
them  favorable.*  Among  those  opposed, 
several  airlines  were  concerned  about 
being  pressured  into  providing  reduced- 
rate  air  travel.  Aloha  Airlines  was 
concerned  about  pressure  from  fuel 
suppliers.  Others  stated  that  competitive 
pressures  in  general  would  force  them  to 
offer  more  than  a  desirable  amoimt  of 
h«e  or  reduced-rate  transportation. 

Eastern  Airlines,  Lufthansa  German 
Airlines,  USAir  and  the  American 
Society  of  Travel  Agents  (ASTA) 
opposed  the  rule  because,  in  their  view, 
permitting  free  or  reduced-rate 
transportation  would  adversely  afreet 
the  prices  other  consumers  pay.  Eastern 
and  USAir  claimed  that  allowing  free  or 


*  Supporting  comments:  Hawaii  Air  Cargo,  Barter 
Systems.  Inc.,  Universal  Air  Frei^t,  NACA, 
International  Association  of  Trade  Exchanges, 
National  Customs  Brokers  &  Forwarders 
Association  of  America.  Virgin  Islands.  Air  BVL 
Housatonic  Vally  Broadcasting  Co.  S  Northwest 
Conn.  Broadcasting  Corp.,  Liaeas  Aereas 
Paraguayas,  MD-DC-Dd  Broadcastefs  Association, 
National  Passenger  Traffic  Associatioa  The  Smaller 
Market  UHF  Television  Station  Group,  South  Jersey 
Radios  Inc.,  Spantax,  S.A..  Travel  Smart,  ITT 
Electronic  Travel  Services,  Inc..  Media  Associates, 
Aero  Uruguay,  SA^  Aspen  Airways,  Air  Freight 
Association  of  America,  British  Airways,  Home 
News  Publishing  Co.,  KSLA-TV,  Lufthansa  German 
Airlines,  Pan  Am,  Southwest  Airlines,  International 
Airforwarder  &  Agents  Association.  So  Minn 
Broadcasting  Ca  &  Antares  Broadcasting  Co., 
Buffalo  Broadcasting  Company,  Inc., 
Communications  Honse,  Commonwealth  of 
Virginia,  Convention  and  Conference  Consultants, 
CSl  Media  Associates,  Inc.,  Exchange  Enterprises, 

51  Government  Tourist  Offices,  Government  du 
Quebec,  Government  of  Puerto  Rico,  International 
Federation  of  Women's  Travri  Organizations,  North 
Atlantic  Freight  Forwarders.  Royal  Globe  Travel, 
SCAC  Transport  Inc^  Unlimited  Business 
Exchange,  G.  William  Whitehurst  Mrs.  Lindy  Boggs. 
TWA,  Hying  Tiger  Line.  Frontier  Airlines,  Meeting 
Planners  International,  New  Orleans  Tourist  & 
Convention  Commission,  Intematianal  School  of 
Travel. 

Opposing  comments:' John  Barnes,  ASTA,  Eastern 
Air  Lines,  Lufthansa  German  Airlines,  USAir,  Aloha 
Airlines. 


reducedH'ate  transportaticMi  as  proposed 
would  result  in  a  '‘discriminatory” 
pricing  system,  in  the  sense  that  it 
would  result  in  different  treatment  for 
similarly  situated  passengers.  John 
Barnes  of  Dalton.  Georgia  also  claimed 
that  such  a  rule  would  benefrt  only  ‘‘fat 
cats”  and  “vested  interests,”  who  would 
be  able  to  use  their  influence  to  pressure 
carriers  into  granting  them  lower  rates, 
while  the  general  public  made  up  the- 
difrerence  with  higher  fares.  The 
International  Airforwarder  and  Agents 
Association  (LAAA)  was  concern^  that 
discrimination  would  occur  in 
international  markets  because  of  the 
absence  of  competition  there. 

Trans  World  Airlines  (TWA)  stated 
that  a  reduced  rate  might,  especially  in 
barter  transactions,  take  the  form  of 
illegal  rebates.  To  overcome  this 
problem,  TWA  suggested  that  the  rule 

include  accounting  or  valuation  _ 

requirements  such  as  those  in  14  CFR 
Part  225,  which  we  proposed  to  revoke 
in  EDR-391.  Valuation  requirements 
would,  in  TWA’s  view,  help  to  ensure 
that  goods  or  services  bartered  were 
equal  in  value  to  the  air  transportation 
provided  and  would  eliminate  the 
potential  for  illegal  rebates. 

USAir  argued  for  imj^ementation  on  a 
phased  or  experimental  basis.  In 
USAir’s  view,  that  would  be  more 
consistent  with  the  Board’s  aim  of 
effecting  a  smooth  transition  to 
complete  deregulation. 

Among  Ae  supporting  comments,  the 
International  Association  of  Trade 
Exchanges  (lATE),  representing  200 
members  of  the  trade  exchange  industry, 
emphasized  the  advantages  of  allowing 
airlines  to  barter  for  their  services: 
increased  utilization  of  aircraft  capacity 
with  consequent  improvement  in 
efficiency,  flexibility  in  marketing  and 
contracting  that  will  yield  economic 
benefits  to  the  parties  and  to  the  public, 
improving  carrier  cash  flow  by  making  it 
unnecessary  to  pay  cash  for  a  wide 
variety  of  goods  and  services  they  need. 
The  lATE  also  commended  the  proposal 
in  leaving  the  parties  free  to  reach  their 
own  terms  on  the  value  of  the 
consideration  on  either  side,  as 
important  to  efficient  management. 
Other  sui^orting  comments  emphasized 
these  same  points  in  respect  to  barter. 

Many  media  commenters  pointed  out 
the  importance  of  barter  to  small 
communities,  and  to  the  smaller  airlines 
that  often  serve  them.  They  pointed  out 
that  insufficient  traffic  generation  is 
usually  the  problem  vdiere  airlines 
discontinue  service,  and  this  is  caused 
in  part  because  they  cannot  afford  to 
buy  space  in  the  various  media  serving 
these  communities.  Unrestricted  barter 
allows'the  airlines  to  advertise  without 


greatly  affecting  their  cash  flow,  to  the 
benefit  of  all  sides.  Other  advantages 
noted  in  the  supporting  comments  were 
bringing  U.S.  practices  into  line  with 
those  of  foreign  countries,  .thus  reducing 
carrier  administrative  burdens,  and 
placing  U.S.  forwarders  on  an  equal 
competitive  footing  with  their  European 
counterparts  (as  to  both  barter  and 
promotional  travel). 

The  promotional  transportation 
proposal  was  also  supported  by  a 
variety  of  commenters,  includi^ 
business,  governmental,  and  commercial 
travel  services,  freight  forwarders  and 
agents,  and  airlines.  They  noted  that 
promotional  transportation  is  an 
important  competitive  tool  for  airlines 
and  intermediaries  who  deal  with  them. 
Various  groups,  such  as  corporate  travel 
departments,  urged  that  they  be 
included  in  the  ambit  of  permissible 
promotional  transportation,  which 
previously  has  been  limited  to  travel 
agents.  Fifty-one  government  tourist 
offices  cited  the  benefits  of  extending 
promotional  travel  to  them:  increased 
knowledge  that  would  enable  them  to 
better  serve  the  public,  and  enable  them 
to  plan  multi-stop  trips  where  they  have 
been  up  to  now  at  a  disadvantage  vis-a- 
vis  commercial  services. 

We  have  concluded,  upon  review  of 
all  available  information  and  argiunents, 
that  the  proposal  is  sound.  We  cannot, 
of  course,  predict  how  widespread  the 
offering  of  promotional  and  bartered 
transportation  will  become  with  the 
removal  of  most  regulatory  restrictions. 
There  appear  to  be  a  variety  of 
situations,  however,  where  these 
practices  ofrer  an  attractive  and 
efficient  way  of  exchanging  goods  and 
services,  arid  the  possible  disadvantages 
set  forth  in  the  opposing  comments  have 
not  impressed  us  as  significant.  Under 
the  mandate  of  the  Airline  Deregulation 
Act  to  "return  the  air  transportation 
industry  to  our  free  enterprise  system,” 
(S.  Rept.  No.  95-631, 95th  Cong.,  2d. 
Sess.,  p.  4)  we  are  inclined  to  allow  such 
innovations  that  firee  the  hand  of 
managements  to  maximize  efficiency 
and  promote  operations  most 
effectively. 

We  are  especially  impressed  with  the 
possibilities  of  barter  in  promoting  air 
service  in  smaller  communities,  by 
allowing  airlines  to  exchange  travel  for 
advertising  in  local  media.  That  is  not 
new,  of  course.  We  have  granted 
numerous  exemptions  to  allow  it,  have 
allowed  local  service  carriers  by  rule  to 
barter  on  a  more  restricted  basis,  and 
have  placed  no  restrictions  on  air  taxis 
in  this  area.  Allowing  any  airlines  to 
barter  should  provide  for  more 
organized  bartering  activity,  and 
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broaden  benefits  to  smaller 
communities.  Removal  of  valuation 
restrictions  should  facilitate  the  process. 

Free  and  reduced-rate  promotional 
transportation  has  been  fairly  widely 
allowed  among  travel  agents,  and  the 
impact,  therefore,  of  removing  most  of 
the  existing  restrictions  should  be  less 
than  it  is  with  respect  to  barter.  Here  the 
main  benefits  will  probably  be  to 
remove  inequities  caused  by  limiting  the 
activity  to  a  particular  segment  of  the 
industry — travel  agents — along  with 
freeing  airline  management  to  decide 
exactly  how  much  promotional 
transportation  is  beneficial  to  their 
operations. 

We  do  not  expect  carriers  to  be 
pressured  into  providing  fi'ee  or 
reduced-rate  transportation  to  a 
destructive  degree.  Carriers  are  not 
likely  to  engage  in  irrational  conduct 
and  offer  reduced  rates  without 
countervailing  benefits  to  themselves. 
The  argument  that  they  would  is 
contradictory  of  the  most  fundamental 
premise  of  deregulation:  that  business 
managers,  as  a  whole,  will  arrive  at  the 
best  level  of  prices  and  services  offered 
if  left  to  compete  in  the  marketplace 
without  the  restrictions  or  "protections" 
of  government  regulation.  Other 
industries  have  been  fi'ee,  subject  to  the 
antitrust  laws,  to  exchange  their  goods 
or  services  for  those  of  others  without 
having  their  economic  viability 
undermined.  Within  the  airline  industry, 
air  taxis  as  a  group  have  been  exempted 
from  section  403  by  §  298.11  for  many 
years.  This  has  enabled  them  to  offer 
fi'ee  or  reduced-rate  transportation  and 
to  barter,  and  we  have  no  indication 
that  this  has  been  a  problem  for  them. 
Aspen  Airways,  which  operates  as  a 
commuter  on  many  of  its  routes, 
commented  in  favor  of  the  proposal. 

Essentially  the  same  answer  applies 
to  the  arguments  that  allowing  bartering 
or  reduced-rate  transportation  for 
promotional  purposes  will  result  in 
higher  fares.  These  assumptions 
apparently  rest  on  the  flawed  premise 
that  transportation  furnished  by  an 
airline  as  part  of  a  bartering  transaction, 
or  as  part  of  a  promotional  program, 
constitutes  an  extra  cost,  which  must  be 
made  up  for  in  higher  fares.  We  see  no 
reason  to  accept  this  premise  as  a 
general  matter.  The  whole  idea  of 
bartering  is  that  the  carrier  does  receive 
real  value  for  the  transportation 
furnished,  and  as  noted  above,  we  have 
no  good  reason  to  think  that  carrier 
management  is  not  fully  capable  of 
placing  an  appropriate  value  on  what  it 
receives.  Actually,  bartering  may  lower 
carrier  unit  costs,  since  (1)  rational 
managers  do  not  voluntarily  undertake 


loss  transactions,  and  all  the 
transactions  with  which  this  rulemaking 
ia  concerned  are  voluntary,  and  (2)  the 
freedom  to  barter  creates  a  flexible  new 
marketing  tool — a  development  that 
typically  leads  to  greater  efficiency. 

Promotional  free  and  reduced-rate 
transportation  is  subject  to  the  same 
analysis.  Promotional  travel  is  really  an 
extension  of  the  concept  of  barter,  since 
carriers,  presumed  rational,  would  not 
offer  it  unless  they  expected  to  receive 
ample  value  in  retiun.  The  only 
difference  is  that  promotional  travel  by 
itself  does  not  represent  a  bargained-for 
exchange. 

There  are  several  sufficient  answers 
to  the  argument  that  these  newly 
permitted  transactions  will  be 
discriminatory.  The  Board  no  longer 
considers  fare  discrimination  among 
passengers  to  be  a  problem,  except  in 
narrowly-defined  cases  that  meet 
several  tests,  one  of  which  is  that  the 
discrimination  would  result  in  long-term 
economic  injury  other  than  the 
difference  in  fare  itself.  PS-93,  45  FR 
36058,  May  29, 1980.  It  is  difficult  to  see 
how  the  result  would  be  discrimination 
in  any  meaningful  sense,  since  as 
discussed  above,  the  general  fare  level 
is  not  likely  to  be  increased  as  a  result 
of  these  transactions.  Furthermore,  the 
persons  receiving  the  transportation  will 
either  be  in  a  special  commercial 
relationship  to  the  carriers,  with  the 
transportation  basically  compensatory 
for  services  expected,  or  their 
transportation  will  be  paid  for  by  an 
exchange  of  goods  or  services.  Finally, 
to  remove  any  doubt  about  a  violation 
of  section  404(b].  we  are  retaining  the 
exemption  from  that  section  in  this  rule 
as  originally  proposed. 

TWA's  argument  that  the  proposed 
rule  would  cause  illegal  rebating  is 
really  conclusory,  and  not  a  separate 
issue.  Technically,  we  are  exempting 
carriers  in  this  action  (§§  223.2(k]  and 
223.3(1]]  from  the  tariff  requirement  of 
section  403  for  bartered  and  promotional 
travel,  so  that  the  rebating  provisions 
will  not  apply.  More  substantively, 
allowing  carriers  to  judge  for  themselves 
the  value  of  goods  or  services  they 
receive  in  return  for  air  transportation, 
without  second-guessing  by  the 
government,  is  in  line  with  our 
movement  toward  allowing  carriers  to 
price  their  services  at  their  own 
discretion,  especially  where  downward 
flexibility  is  the  issue.  Illegal  rebating 
could  still  be  found  where  a  carrier  was 
clearly  not  adhering  to  its  tariff  in  a  case 
where  the  tariff  applied,  as  for  example 
where  the  carrier  gave  out  to  the  public 
discount  or  free-travel  coupons  without 
corresponding  tariff  provisions. 


We  do  not  agree  that  the  action  taken 
here  is  inconsistent  with  a  gradual 
transition  to  deregulation.  This  rule 
represents  another  step  leading  to  the 
eventual  elimination  of  section  403  at 
the  end  of  1982.  Limited  exemptions 
from  that  section  now  exist,  allowing 
free  or  reduced-rate  transportation  and 
barter.  Part  223  already  contains  an 
exemption  to  allow  carriers  to  provide 
free  or  reduced-rate  transportation  to 
travel  agents  on  familiarization  tours. 

We  have  issued  several  exemptions  to 
individual  carriers  to  permit  them  to 
engage  in  barter.  The  fringe  benefits  of 
fi'ee  transportation  now  offered  airline 
employees  is  in-kind  compensation  for 
personal  services.  LATA  Resolutions 
203a  and  203c  and  ATC  Resolution  15.35 
now  allow  barter  in  some 
circumstances.  Today  we  are  merely 
broadening  the  circumstances  and  the 
class  of  individuals  eligible  to  benefit 
from  these  programs  without  compelling 
carriers  to  take  any  action  against  their 
will. 

Eligibility  for  Free  or  Reduced-Rate 
Transportation 

Several  conunenters  requested 
clarification  of  who  qualifies  as  a 
promoter  of  air  transportation  so  as  to 
be  eligible  for  free  or  reduced  rates.  ITT 
Electronic  Travel  Services,  Inc.,  Air 
Freight  Association  of  America  (AFA], 
Meeting  Planners  International, 
International  School  of  Travel,  National 
Passenger  Traffic  Association  (NPTA], 
and  several  media  representatives  and 
government  tourist  offices  sought 
assurances  that  their  members  or 
employees  would  be  eligible  for  fi'ee  or 
reduced-rate  transportation  under  this 
rule.  AFA  also  asked  that  the  Board 
make  clear  that  employees  of  an 
industry  organization  may  receive  fr%e 
or  reduced-rate  transportation  frt)m  a 
carrier  even  if  that  carrier  is  not  a 
member  of  the  organization. 

We  see  no  need  to  specifically 
authorize  free  or  reduced-rate 
transportation  for  any  group.  These  are 
decisions  best  left  to  carrier  discretion. 
To  issue  a  policy  statement  listing  those 
who  qualify  as  promoters  of  air 
transportation,  as  AFA  requested,  is  not 
necessary  and  is  apt  to  lead  to  a  deluge 
of  petitions  from  other  groups  seeking 
inclusion  on  the  list.  The  broad 
“promotional"  criterion  is  not  a 
significant  limitation  on  the  classes  of 
persons  who  could  be  eligible  for  free  or 
reduced-rates  under  this  rule.  It  is  meant 
to  distinguish  promotional 
transportation  from  unrestricted  travel. 
Any  promotional  organization  is  free  to 
receive  such  benefits  from  a  carrier  if 
the  carrier  is  willing  to  offer  them. 
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Several  comments  raised  die  question 
whether  promotianal  free  or  reduced- 
rate  transportation  should  be  available 
to  government  offit^ls.  Pan  American 
asked  that  they  be  excluded  firom 
eligibility  from  such  transportation,  on 
grotmds  that  carriers  operating  in 
foreign  countries  are  “virtually 
pow^ess  to  dmiy  free  or  reduced-rate 
transportation  to  these  officials,  and 
their  immediate  families,  if  tiie  Board 
does  not  expressly  exdude  this  category 
of  travel’*  from  the  proposed 
amendment.  The  governments  of  the 
U.S..  Virgin  Islands  and  Puerto  Rico  filed 
comments  opposing  the  Pan  American 
position,  noti^  that  the  Board  routinely 
grants  exemptions  for  carriage  of  foreign 
government  officials,  thus  putting  their 
tourist  offices  at  unfair  disadvantage  in 
seeking  to  promote  their  areas  as  travel 
destinations. 

The  existing  regulation,  in  14  CFR 
223.2(b)(3},  specifically  allows  carriers 
to  provide  free  or  reduced-rate 
transportation  to  any  “persons  to  whom 
such  carrier  is  required  to  furnish  free  or 
reduced-rate  transportation  by  law  or 
government  directive  or  by  a  contract  or 
agreement,  now  or  hereafter  in  effect, 
between  such  carrier  and  the 
government  of  any  country  served  by 
such  carrier."  Even  aside  from  that 
provision,  carriers  are  free  at  present  to 
request  exemptions  from  the  Board  to 
carry  government  officials  on  an  ad  hoc 
basis,  and  they  are  routinely  granted. 
Thus,  the  carrying  of  government 
officials  at  froe  or  reduced  rates  is  now 
a  widespread  practice.  The  issue  was 
not  raised  in  the  notice  of  proposed 
rulemaking,  and  we  do  not  fed  justified 
in  excluding  government  officials, 
without  furfoer  notice  and  opportunity 
for  comment  frt)m  the  rule  we  are 
issuing  herewith.  We  will  therefore  by 
this  amendment  allow  government 
officials  “engaged  in  promoting 
transportation",  along  with  others 
similarly  engaged,  to  receive  free  or 
reduced-rate  transportation  for 
promotional  trips  as  the  carriers  see  fit 
to  provide  it.  We  are  also,  however, 
considering  issuing  a  proposed 
amendment  to  alter  this  practice,  as  Pan 
American  suggested. 

The  American  Society  of  Travel 
Agents  (ASTA)  sou^t  to  exdude 
employees  of  ccuporate  travel 
departments  from  eligibility  under  this 
rule.  NPTA,  however,  on  behalf  of 
business  travd  departments,  daimed 
that  corporate  travel  departments 
provide  valuable  and  costly  reservation 
and  ticketing  services  for  airlines  and 
should  both  qualify  as  promoters  of  air- 
transportation  and  be  able  to  barter 
these  services  for  free  or  reduced-rate 


air  transportation.  ASTA  objected  that 
the  eligibility  of  corporate  travel 
departments  for  free  or  reduced-rate  air 
transportation  is  at  issue  in  the 
Investigation  into  the  Competitive 
Marketing  of  Air  Transportation,  Docket 
36595.  To  dedde  that  issue  here  would, 
in  ASTA’s  view,  prejudge  the  issues  in 
the  Competitive  Marketing  case. 

For  the  same  reasons  that  we  do  not 
beUeve  it  necessary  to  publish  a  list  of 
those  organizations  that  do  qualify  for 
free  or  reduced^te  promotional 
transportation,  we  also  see  no  need  to 
specify  who  does  not  qualify.  The 
carriers  themselves  are  clearly  in  the 
best  position  to  dedde  not  only  who 
promotes  air  travel  but  also  to  whom 
they  wish  to  grant  reduced-rate  benefits. 
Similarly,  we  do  not  need  to  dedde 
whether  business  travel  departments  in 
fact  provide  services  to  the  airlines  and, 
if  they  do,  whether  the  carriers  duould 
undertake  to  barter  in  exchange  for 
those  services. 

With  respect  to  the  alleged  overlap  of 
issues  with  the  Competitive  Marketing 
Investigation,  it  is  important  to  keep  in 
mind  exactly  what  the  effect  of  this  rule 
will  be.  We  have  decided  that  carriers 
may  give  reduced-rate  benefits  to  those 
organizations  that  promote  travel  and 
may  barter  with  others  for  goods  and 
services.  We  have  not  decided  that  any 
carrier  must  extend  these  benefits  to 
anyone.  At  issue  in  the  Competitive 
Marketing  Investigation  are  various 
intercarrier  agreements,  some  of  which 
may  well  forbid  the  activities  covered 
by  this  rule.  In  particular,  it  is  likely  that 
ATC  Resolution  90,1,  Section  IX  A  and, 
if  approved,  ATC  Resolution  90.3, 

Section  I  and  XXI  A,  would  prohibit 
carriers  firom  granting  reduced  rate 
benefits  to  and  bartering  with  business 
travel  departments.  We  do  hot  propose 
to  decide  by  this  rule  whether  foose 
agreements  should  continue  to  receive 
approval  and  antitrust  immunity.  Ibat 
question  is  clearly  at  issue  in  the 
Investigation  and  will  be  decided  there. 

To  the  extent  that  reduced^ate 
benefits  and  bartering  with  business 
travel  departments  were  formerly 
prohibited,  this  rule  may  alter  the  status 
quo  by  permitting  activities  that  the 
intercarrier  agreements  did  not  need  to 
address  because  of  their  illegality.  If 
that  proves  to  be  the  case,  we  will  not 
oppose  any  attempts  by  the  carrier  to 
clarify  the  intended  scope  of  the 
agreements  pending  the  final  outcome  of 
the  Competitive  Marketing 
Investigation. 

Several  commenters  requested 
clarification  of  the  last  clause  in 
§  223.2(1),  which  limits  the  availabiUty 
of  free  or  reduced-rate  transportation  to 
situations  where  “such  transportation  is 


undertaken  for  a  promotional  purpose.” 
Some  commentms  were  concerned  that 
this  may  be  too  strkt  a  limitatioa  on  the 
availability  of  reduced  rates,  while 
others  stated  that  the  phrase  was  too 
vague  and  thereby  opened  the  door  to 
abuses.  AFA  sou^t  assurance  that  free 
or  reduced-rate  tran^)ortation  would  be 
available  for  promoters  of  air 
transportation  even  if  die  promotional 
activity  preceded  the  travel  and 
regardless  of  the  reason  the  particular 
trip  was  undertaken. 

The  free  and  reduced-rate 
transportation  provision,  unlike  the 
broadly  comprehensive  barter  provision, 
is  directed  toward  a  specific  purpose.  It 
is  a  recognition  of  the  fact  that,  beyond 
the  exch^ge  of  travel  for  services 
performed,  the  airline  industry  finds  it  in 
its  economic  interest  to  have  travel 
agents  and  other  transportation-related 
professionals  take  trips  that  will  put 
them  in  a  better  position  to  sell  the 
product.  This  provision  is  not  intended 
to  permit  general  beneficences  to  the 
travel  industry,  such  as  “passes”  that 
may  be  used  for  any  purpose.  Because 
the  tariff  system  still  exists,  the  Board  is 
not  prepared  at  this  time  to  allow 
unrestricted  ad  hoc  discoimting,  without 
regard  to  purpose  of  the  travel. 

This  restriction  should  be 
distinguished  from  the  liberal  barter 
provisions,  however.  Travel  in  return  for 
goods  or  services,  regardless  of  the 
timing  of  the  exchange,  is  permitted. 
Thus,  tiie  assurance  sought  by  AFA 
appears  to  be  unnecessary,  since  travel 
in  return  for  "promotional  activity” 
constitutes  a  valid  barter  under 
§  223.2(k),  even  if  the  promotional 
activity  occurs  first  and  the  travel 
bartered  for  is  non-promotional. 

We  think  the  potential  harm  from 
possible  abuse  of  these  newly 
liberalized  provisions  is  small,  and 
greatly  outweighed  by  the  benefits.  The 
goods  or  services  bartered  for  must,  of 
course,  be  other  than  airline  business 
itself;  the  furnishing  of  travel  in  return 
for  the  purchasing  of  travel  would  be  a 
rebate  prohibited  by  section  403.  Unfair 
practices  generally  can  be  dealt  with 
imder  section  411  of  the  Act. 

Other  Issues 

Flying  Tiger  Line  (FTL),  an  all-cargo 
carrier,  claimed  that  this  rule  would 
place  it  at  a  competitive  disadvantage 
against  combination  carriers,  those  who 
carry  both  passengers  and  cargo.  FTL 
was  concerned  that  combination 
carriers  may  offer  transportation 
privileges  under  this  rule  to  employees 
of  air  freight  forwarders  and  other  cargo 
transportation  promoters  that  FTL,  as  an 
all-cargo  carrier,  would  be  unable  to 
match.  It  asked  to  be  allowed  to  respond 
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to  this  by  buying  tickets  from  passenger 
carriers  and  transferring  those  tickets  to 
forwarders  or  other  promoters  free  or 
below  cost.  It  also  asked  that  it  be 
allowed  to  pay  the  promoters  for  their 
services  in  cash  rather  than  by  offering 
them  air  transportation. 

We  do  not  consider  it  incumbent  on 
us  to  ensure  that  every  carrier  is  on  an 
equal  competitive  footing  with  all 
others.  FTL  is  free  to  seek  authority  to 
carry  passengers.  Transferring  or 
bartering  tickets  bought  from  a 
passenger  carrier,  however,  is  now 
prohibited  by  Rule  lCX)(d]  in  CAB  Tariff 
No.  352,  to  which  most  carriers 
subscribe.  This  rule  is  being 
reconsidered  in  another  proceeding  as 
part  of  our  general  review  of  tariffs. 

As  for  FTL's  second  request,  paying 
forwarders  for  their  service  in  cash,  this 
is  already  permitted  to  a  large  extent. 
Domestic  cargo  transportation  has  been 
deregulated  and  tariffs  have  been 
eliminated.  Thus  payments  to  domestic 
air  freight  forwarders  would  not  be 
prohibited.  In  the  international  area, 
such  payments  would  be  illegal  rebates 
if  they  were  made  in  return  for 
furnishing  air  transportation  services. 

To  the  extent  that  the  service  in 
question  is  a  non-air  transportation 
service,  however,  a  payment  by  the 
direct  carrier  for  it  is  permitted.  See  PS- 
86,  44  FR  456088,  At^ust  3, 1979  for  a 
discussion  of  non-air  transportation 
services. 

Southwest  Airlines  asked  that  carriers 
be  allowed  to  provide  air  transportation 
as  contributions  to  charities  and  in 
return  for  settlement  of  legal  claims 
against  them.  These  practices  are 
already  permitted  by  Orders  78-12-49 
and  80-2-155. 

Several  commenters  asked  us  to 
amend  our  rules  so  that  bartered-for  air 
transportation  could  be  resold.  Reselling 
the  right  to  air  transportation  may  make 
one  an  indirect  air  carrier,  requiring 
certiHcation  from  the  Board.  The  Board 
will  give  further  consideration  to  the 
question  whether  to  allow  the 
unrestricted  transfer  of  bartered-for  air 
transportation,  which  could  have  effects 
related  to  the  marketing  of  air 
transportation  generally. 

The  National  Air  Carrier  Association 
sought  assurances  that  this  rule  would 
be  applicable  to  all  classes  of  carriers, 
and  in  particular  to  charters.  Spantax 
asked  that  a  paragraph  be  added  to  each 
of  our  charter  rules  to  permit  direct 
carriers  and  charter  operators  to  utilize 
unused  space  for  the  carriage  pf  those 
traveling  at  free  or  reduced  rates  under 
§§  223.2(k]  and  223.2(1). 

Carriers  are  free  to  barter  the  right  to 
both  scheduled  and  charter  air 
transportation  and  offer  free  or  reduced 


rates  on  each.  We  do  not  consider  it 
necessary  to  am6nd  the  charter  rules  as 
Spantax  suggested.  With  the  elimination 
of  charter  tariffs  by  ER-1125, 44  FR 
33056,  June  8, 1979,  the  sections  on 
unused  space  in  Parts  207, 208,  212,  and 
214  are  no  longer  necessary.  By  separate 
notices  therefore,  we  are  revoking  them. 
This  will  allow  the  direct  carrier  to 
utilize  unused  space  for  promoters  or 
barterers  when  the  charterer  agrees  to 

that  arrangment  _ 

When  the  Public  Charter  rule  (14  CFR 
Part  380]  was  adopted  to  replace  the 
Advance  Booking  Charter  and  several 
other  charter  types,  it  did  not  have  the 
“same  service,  same  price”  provision  of 
the  old  rules.  At  that  time,  however,  a 
free  and  reduced-rate  provision  was 
included  in  the  Public  Charter  rule 
(§  380.16],  to  ensure  that  reduced  rates 
for  travel  agents  would  not  be 
considered  in  violation  of  section  404(b], 
prohibiting  unjust  discrimination.  In 
light  of  the  exemption  of  charter 
operators  frt)m  any  tariff  filing 
requirement,  the  Board’s  recently 
restated  position  on  what  constitutes 
unjust  price  discrimination  (PS-93,  45  FR 
36058,  May  29, 1980],  and  the  general 
exemption  from  section  404(b]  adopted 
here  for  the  purpose  of  allowing  barter 
and  reduced-rate  promotional 
transportation,  §  380.16  is  no  longer 
necessary,  and  is  hereby  revoked.  We 
are  also  revoking  the  definition  of 
“travel  agent”  in  §  380.2,  which  was 
included  only  to  define  those  eligible  for 
free  and  reduced  rates  under  §  380.16. 

,  The  effect  of  these  revocations  is  to 
make  it  clear  that  space  aboard 
chartered  aircraft  may  be  sold  at  any 
price,  or  furnished  free,  by  either  the 
direct  carrier  or  the  charterer. 

Because  this  rule  relieves  restrictions, 
the  Board  finds  that  it  may  become 
effective  immediately.  We  will  continue 
to  monitor  carrier  practices  under  this 
rule  and  take  action  if  any  abuses  or 
inequities  result. 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  223,  Free  and 
Reduced-FCate  Transpoprtation,  by 
adding  new  paragraphs  (k]  and  (1]  to 
§  223.2,  to  read: 

§  223.2  Persons  to  whom  free  and 
reduced-rate  transportation  may  be 
furnished. 

***** 

(k]  Carriers  are  exempted  from 
sections  403  and  404(b]  of  the  Act  and 
Part  221  of  this  chapter  to  the  extent 
necessary  to  provide  transportation 
(including  free  and  reduced-rate 
transportation]  in  return  for  goods  or 
services. 

(l]  Carriers  are  exempted  from 
sections  403  and  404(b]  of  the  Act  and 


Part  221  of  this  chapter  to  the  extent 
necessary  to  provide  free  or  reduced- 
rate  transportation  to  persons  engaged 
in  promoting  transportation  and  their 
immediate  families,  when  such 
transportation  is  undertaken  for  a 
promotional  purpose. 

(Secs.  204, 403, 404  and  416  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  72  Stat. 
743,  758,  760,  92  StaL  1731, 1732, 49  U.S.C. 
1324, 1373, 1374  and  1386.) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc.  80-20782  Filed  7-10-80;  8:45  am] 

BILLING  CODE  6320-01-M 


14  CFR  Part  380 

[Special  Regulations  Amendment  No.  11  to 
Part  380,  Docket  35392;  Regulation  SPR- 
1711 

Public  Charters;  Free  and  Reduced- 
Rate  Transportation 

agency:  Civil  Aeronautics  Board. 
ACTION:  Final  rule. 

summary:  The  CAB  eliminates  the 
section  on  free  and  reduced-rate 
transportation  in  the  Public  Charter  rule 
to  allow  charter  operators  to  offer  such 
rates  without  limitation.  This  action  is 
taken  at  the  CAB’s  own  initiative. 

OATES:  Adopted:  July  2, 1980.  Effective: 
July  2, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Schaffer,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington. 
D.C  20428:  202-673-5442. 
SUPPLEMENTARY  INFORMATION: 

A  full  discussion  of  this  action  is  in 
ER-1181,  adopted  today.  The  waiver 
that  allowed  travel  agents  to  receive 
free  and  reduced  rates  on  Public 
Charters  expired  on  May  29, 1980.  The 
Board  finds  it  in  the  public  interest  to 
allow  charterers  freedom  to  use  free  and 
reduced-rates  for  promotional  and  other 
business  purposes  as  soon  as  possible, 
so  that  notice  and  public  procedure  are 
uimecessary  and  contrary  to  the  public 
interest,  and  there  is  good  cause  for  an 
immediate  effective  date. 

§  380.2  [Amended] 

§  380.16  [Amended] 

§  380.50  [Amended] 

Accordingly,  in  14  CFR  Part  380, 
Public  Charters,  the  Boeutl  eliminates 
the  definition  of  “travel  agent”  in 
§  380.2,  and  revokes  and  reserves 
§  380.16,  and  paragraph  (c)  of  S  380.50. 

(Secs.  204, 403, 404  and  416  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  72  Stat. 
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743,  758,  760,  92  Stat  1731, 1732, 49  U.S.C. 
1324, 1373, 1374  and  1386.) 

By  the  Civil  Aeronautics  Board. 

Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc.  80-20774  Filed  7-10-80;  8:45  am] 

BILUNQ  CODE  6320-01-H 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
15  CFR  Part  386 

Change  in  Value  Requirements  for 
Filing  of  Shipper’s  Export  Declaration 

agency:  Office  of  Export 
Administration,  International  Trade 
Adminfstration,  U.S.  Depcirtment  of 
Commerce. 

action:  Final  rule. _ 

summary:  This  rule  is  issued  to  conform 
to  the  Export  Administration 
Regulations  governing  the  filing  of 
Shipper’s  Export  Declarations  with  the 
Bureau  of  Census’  Foreign  Trade 
Statistics  Regulations.  A  final  rule 
issued  by  the  Bureau  of  the  Census  and 
published  in  the  Federal  Register  on  July 
3, 1979  (44  FR  38832),  raised  the  upper 
limit  of  the  exemption  from  Shipper’s 
Export  Declaration  filing  requirements 
from  $250.00  to  $500.00.  This  amendment 
will  lessen  the  burden  of  export 
documentation  on  the  public  by 
eliminating  Shipper’s  ^port  Declaration ' 
filing  requirements  for  more  than  one 
million  shipments  per  year.  The  change 
will  also  reduce  the  number  of  Shipper's 
Export  Declarations  that  are  handled  by 
Customs  and  processed  by  Census  for 
statistical  purposes. 

EFFECTIVE  DATE:  July  11, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Archie  Andrews,  Director, 

Exporters’  Service  Staff,  Office  of  Export 
Achninistration,  Washington,  D.C.  20230, 
Telephone:  (202)  377-5247  or  377-4811. 
SUPPLEMENTARY  INFORMATION:  Section 
13(a)  of  the  Export  Administration  Act 
of  1979  (“the  Act”)  exempts  regulations 
promulgated  thereunder  from  the  public 
participation  in  rulemaking  procedures 
of  the  Administrative  Procedure  Act. 
Section  13(b)  of  the  Act,  which 
expresses  the  intent  of  Congress  that 
where  practicable  “regudations  imposing 
controls  on  exports”  be  published  in 
proposed  form,  is  not  applicable 
because  these  regulations  do  not  impose 
controls  on  exports.  It  has  been 
determined  that  these  regulations  are 
not  “significant”  within  the  meaning  of 
Department  of  Commerce 
Administrative  Order  218-7  (44  FR  2082, 
January  9, 1979)  and  International  Trade 


Administration  Administrative 
Instruction  1-6  (44  FR  2093,  January  9, 
1979]  which  implement  Executive  Order 
12044  (43  FR  12661,  March  23, 1978) 
“Improving  Government  Regulations.” 
Therefore  these  regulations  are  issued  in 
final  form. 

Accordingly,  Part  388  of  the  Export 
Administration  Regulations  (15  CFR 
Part  368  et  seq.]  is  amended  as  follows: 

1.  In  S  386.1  paragraphs  (b](2](i]  and 
(c)(2](i)  are  revised  to  read: 

§  386.1  General  export  clearance 
requirements. 

***** 

(bj*** 

(2)  *  *  * 

(1)  Declaration  required.  Unless 
otherwise  set  forth  specifically  by  the 
Export  Administration  Regulations  or 
by  the  Bureau  of  Census’  Foreign  Trade 
Statistics  Regulations  (see  Subpart  D  for 
exceptions],  the  sender  shall  present  to 
the  post  office  at  the  place  of  mailing  a 
duly  executed  Declaration  for  each 
shipment  to  any  destination  under  a 
general  license  (or  to  Canada  or  any 
other  destination  for  which  an  export 
license  is  not  required],  from  one 
business  concern  to  another  business 
concern,  when  the  value  of  the 
commodity(ies]  to  be  shipped  exceeds 
$500.  A  Declaration  is  not  required  for 
noncommercial  shipments. 
***** 

(c)  *  *  * 

(2)  •  “ 

(1)  Any  shipment,  other  than  a 
shipment  made  under  a  validated  export 
license,  to  Country  Group  T  or  V  if  the 
shipment  is  valued  at  $500.00  or  less. 

(As  used  here  “shipment”  means  all 
conunodities  classified  under  a  single 
seven-digit  Schedule  B  Number,  shipped 
on  the  same  carrier,  fi'on}  one  exporter 
to  one  importer.); 

***** 

2.  In  §  386.3  paragraph  (f)(2]  is  revised 
to  read: 

§  386.3  Shipper’s  export  declaration. 
***** 

(f)*** 

(2)  Mail  shipments.  For  a  mail 
shipment,  present  one  copy  of  the 
Declaration  to  the  postmaster  at  the 
place  of  mailing  when  the  shipment:  (i) 
is  imder  a  validated  license,  or  (ii)  is  of  a 
commercial  nature  and  its  value  is  more 
than  $500.  Present  two  copies  when  an 
additional  copy  is  required  by 

§  386.3Cf)(3)  below. 
*•***■ 

(Secs.  13, 15  and  21,  Pub.  L  96-72, 93  StaL 
503,  to  be  codified  at  50  U.S.C.  App.  2401  et 
seq.;  Department  Organization  Order  10-3  (45 
FR  6141,  January  25, 1980);  and  International 
Trade  Administration  Organization  and 


Function  Order  41-1  (45  FR  11862,  February 
22, 1980)) 

Dated:  July  3, 1980. 

Eric  L.  Hirschhom, 

Deputy  Assistant  Secretary  for  Export 
Administration. 

|FR  Doc.  80-20775  Filed  7-10-80;  8;45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  201 

[Docket  No.  R-80-834] 

Mortgage  insurance  and  Home 
Improvement  Loans;  Changes  in 
Interest  Rates 

agency:  Department  of  Housing  and 
Urban  Development. 
action:  Final  rule. 

summary:  The  change  in  the  regulations 
decreases  the  HUD/FHA  maximum 
allowable  finance  charge  on  Title  I 
property  improvement,  mobile  home 
loans,  and  combination  and  mobile 
home  lot  loans.  This  action  by  HUD  is 
designed  to  bring  the  maximum  interest 
rate  and  financing  charges  on  HUD/ 
FHA-insured  loans  into  line  with  market 
rates  and  help  assure  an  adequate 
supply  of  FHA  financing. 

EFFECTIVE  DATE:  July  18, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  N.  Dickie,  Director,  Financial 
Analysis  Division,  Office.of  Financial 
Management,  Department  of  Housing 
and  Urban  Development,  451  7th  Street, 
S.W.,  Washington,  D.C.  20410  (202-426- 
4667). 

SUPPLEMENTARY  INFORMATION:  The 

following  miscellaneous  amendments 
have  been  made  to  this  chapter  to 
decrease  the  maximum  interest  rate 
which  may  be  charged  on  loans  insured 
by  this  Department.  Maximum  finance 
charges  on  mobile  home  loans  and  the 
property  improvement  loans  have  been 
lowered  from  16.50  percent  to  15.00 
percent,  and  the  finance  charges  on 
combination  loans  for  the  purchase  of  a 
mobile  home  and  a  developed  or 
undeveloped  lot  have  been  lowered 
fi'om  16.00  percent  to  14.50  percent. 

The  Secretary  has  determined  that 
such  changes  are  immediately  necessary 
to  meet  the  needs  of  the  market  and  to 
prevent  speculation  in  anticipation  of  a 
change,  in  accordance  with  his  authority 
contained  ip  12  U.S.C.  1709-1,  as 
amended.  The  Secretary  has,  therefore. 
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determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  amendment  effective 
immediately. 

A  Finding  of  Inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD’s  environmental  procedures. 

A  copy  of  this  Finding  of  Inapplicability- 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  the  General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
J3evelopment,  451  7th  Street,  S.W., 
Washington,  D.C.  20410. 

Accordingly,  Chapter  II  is  amended  as 
follows: 

PART  201— PROPERTY 
IMPROVEMENT  AND  MOBILE  HOME 
LOANS 

Subpart  A— Eligibility  Requirements— 
Property  Improvement  Loans 

Section  201.4(a)  is  amended  to  read  as 
follows: 

§  20 1 .4  Financing  charges. 

(a)  Maximum  financing  charges.  The 
maximum  permissible  financing  charge 
exclusive  of  fees  and  charges  as 
provided  by  paragraph  (b)  of  this  section 
which  may  be  directly  or  indirectly  paid 
to,  or  collected  by,  the  insured  in 
connection  with  the  loan  transaction, 
shall  not  exceed  15.00  percent  annual 
rate.  No  points  or  discounts  of  any  kind 
may  be  assessed  or  collected  in 
connection  with  the  loan  transaction. 
Finance  charges  for  individual  loane 
shall  be  made  in  accordance  with  tables 
of  calculation  issued  by  the 
Commissioner. 

***** 

Subpart  B— Eligibility  Requirements— 
Mobile  Home  Loans 

Section  201.540(a)  is  amended  to  read 
as  follows: 

§  201.540  Financing  charges. 

(a)  Maximum  financing  charges.  The 
maximum  permissible  financing  charge 
which  may  be  directly  or  indirectly  paid  ^ 
to,  or  collected  by  the  insured  in 
connection  with  the  loan  transaction, 
shall  not  exceed  15.00  percent  simple 
interest  per  annum.  No  points  or 
discounts  of  any  kind  may  be  assessed 
or  collected  in  connection  with  the  loan 
transaction,  except  that  a  one  percent 
origination  fee  may  be  collected  finm 
the  borrower.  If  assessed,  this  fee  must 
be  included  in  the  finance  charge. 
Finance  charges  for  individual  loans 
shall  be  made  in  accordance  with  tables 


of  calculation  issued  by  the 
Commissioner. 


Subpart  0— Eligibility  Requirements— 
Combination  and  Mobile  Home  Lot 
Loans 

1.  In  §  201.1511  under  paragraph  (a), 
subparagraph  (1)  is  amended  to  read  as 
followsr 

§201.1511  Financing  charges. 

(a)  Maximum  financing  charges. 

(1)  14.50  percent  per  aimum. 

***** 

(Section  3(a).  82  Stat.  113;  12  U.S.C.  1709-1; 
Section  7  of  the  Department  of  Housing  and 
Urban  Development  Act,  42  U.S.C.  3535(d)) 
Issued  at  Washington,  D.C.,  July  3, 1980. 
Lawrence  B.  Simons. 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

|FR  Doc.  80-20822  Filed  7-10-80;  8:45  am] 
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24  CFR  Parts  205, 207, 213, 220, 221, 
232, 235, 236, 241, 242, 244,  and  250 

[Docket  No.  R-80-833] 

Mortgage  Insurance  and  Home 
Improvement  Loans;  Changes  in 
Interest  Rates 

agency:  Department  of  Housing  and 
Urban  Development 
action:  Final  rule. 

summary:  This  change  in  the 
regulations  decreases  the  HUD/FHA 
maximum  interest  rates  on  insured 
project  mortgage  loans  and  Title  X  land 
development  loans.  This  action  by  HUD 
is  designed  to  bring  the  maximum 
interest  rate  and  financing  charges  for 
these  HUD/FHA-insured  loans  into  line 
with  other  competitive  market  rates  and 
help  assure  an  adequate  supply  of  and 
demand  for  FHA  financing. 

EFFECTIVE  DATE:  July  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  N.  Dickie.  Director,  Financial 
Analysis  Division,  Office  of  Financial 
Management,  Department  of  Housing 
and  Urban  Development  451  7th  Street 
S.W.,  Washington,  D.C.  20410  (202-426- 
4667). 

SUPPLEMENTARY  INFORMATION:  The 

following  miscellaneous  amendments 
have  been  made  to  this  chapter  to 
decrease  the  maximum  interest  rate 
which  may  be  charged  on  loans  insured 
by  this  Department.  The  maximum 
interest  rate  on  HUD/FHA  insured 
multifamily  project  mortgage  loan 
programs  has  been  lowered  firom  16.00 
percent  to  13.50  percent  for  construction 
financing  and  from  13.00  percent  to  12.00 


percent  for  permanent  financing.  The 
maximum  interest  rate  for  Title  X  land 
development  loans  has  been  lowered 
fi'om  14.00  percent  to  13.50  percent 

The  Secretary  has  determined  that 
such  changes  are  immediately  necessary 
to  meet  the  needs  of  the  market  cind  to 
prevent  speculation  in  anticipation  of  a 
change,  in  accordance  with  Us  authority 
contained  in  12  U.S.C  1709-1,  as 
amended.  The  Secretary  has,  therefore, 
determined  that  advance  notice  and 
public  comment  procedures  are 
unnecessary  and  that  good  cause  exists 
for  making  this  amendment  effective 
immediately. 

A  Finding  of  Inapplicability  respecting 
the  National  Environmental  Policy  Act 
of  1969  has  been  made  in  accordance 
with  HUD’s  environmental  procedures. 

A  copy  of  this  Finding  of  Inapplicability 
will  be  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  Rules  Docket  Clerk,  Office  of 
the  General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development  451  7th  Street  S.W., 
Washington.  D.C.  20410. 

Accordingly,  Chapter  n  is  amended  as 
follows: 

PART  205— MORTGAGE  INSURANCE 
FOR  LAND  DEVELOPMENT 

Subpart  A— Eligibility  Requirements 

Section  205.50  is  revised  to  read  as 
follows: 

§  205.50  Maximum  interest  rate. 

Effective  on  or  after  July  7, 1980,  the 
mortgage  shall  bear  interest  at  the  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed 
13.50  percent  per  aimum.  Applications 
for  conditional  or  firm  commitments 
received  on  or  after  July  7, 1980  will  be 
processed  at  the  13.50  percent  rate,  with 
the  exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

Subpart  A— Eligibility  Requirements 

Section  207.7(a)  is  revised  to  read  as 
follows: 
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S  207.7  Maximum  interest  rate. 

(a)  Effective  on  or  after  July  7, 1980  the 
mortgage  shall  bear  interest  at  die  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed: 

(1)  12.00  percent  per  annum  with 
respect  to  permanent  financing; 

(2)  13.50  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after  July  7, 
1980  will  be  processed  at  the  rates 
specified  above,  with  the  exception  of 
applications  submitted  pursuant  to 
unexpired  site  appraisal  and  market 
analysis  (SAMA)  or  feasibility  letters,  or 
outstanding  conditional  or ’firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  213— COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

Subpart  A— Eligibility  Requirements— 
Projects 

Section  213.10(a]  is  revised  to  read  as 
follows: 

§  213.10  Maximum  Interest  rate. 

(a)  Effective  on  or  after  July  7, 1980  the 
mortgage  shall  bear  interest  at  the  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed: 

(1)  12.00  percent  per  annum  with 
respect  to  permanent  financing; 

(2)  13.50  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost, 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after  July  7, 
1980  will  be  processed  at  the  rates 
specified  above,  with  the  exception  of 
applications  submitted  pursuant  to 
unexpired  site  appraisal  and  market 
analysis  (SAMA)  or  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 


processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  220— URBAN  RENEWAL 
MORTGAGE  INSURANCE  AND 
INSURED  IMPROVEMENT  LOANS 

Subpart  C— Eligibility  Requirements— 
Projects 

Section  220.576(a]  is  revised  to  read  as 
follows: 

§  220.576  Maximum  interest  rate. 

(a)  Effective  on  or  after  Judy  7, 1980  the 
mortgage  shall  bear  interest  at  &e  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed: 

(1)  12.00  percent  per  aimum  with 
respect  to  permanent  financing; 

(2)  13.50  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certifipation. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after  July  7, 
1980  will  be  processed  at  the  rates 
specified  above,  with  the  exception  of 
applications  submitted  pursuant  to 
unexpired  site  appraisal  and  market 
analysis  (SAMA)  or  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

Subpart  C— Eligibility  Requirements— 
Moderate  Income  Projects 

Section  221.518(a)  is  revised  to  read  as 
follows: 

§  221.518  Maximum  interest  rate. 

(a)  Effective  on  or  after  July  7, 1980  the 
mortgage  shall  bear  interest  at  fte  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed: 

(1)  12.00  percent  per  annum  with 
respect  to  permanent  financing; 

(2)  13.50  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after  July  7, 
1980  will  be  processed  at  the  rates 
specified  above,  with  the  exception  of 


applications  submitted  pursuant  to 
umexpired  site  appraisal  and  market 
analysis  (SAMA)  or  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments',  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximiun  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notvdthstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 


PART  232— NURSING  HOMES  AND 
INTERMEDIATE  CARE  FACILITIES 
MORTGAGE  INSURANCE 

Subpart  A— Eligibility  Requirements 

Section  232.29(a)  is  revised  to  read  as 
follows: 

§  232.29  Maximum  Interest  rate. 

(a)  Effective  on  or  after  July  7, 1980  the 
mortgage  shall  bear  interest  at  the  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed: 

(1)  12.00  percent  per  annum  with 
respect  to  permanent  financing; 

(2)  13.50  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after  July  7, 
1980  will  be  processed  at  the  rates 
specified  above,  with  the  exception  of 
applications  submitted  pursuant  to 
unexpired  site  appraisal  and  market 
analysis  (SAMA)  or  feasibility  letters  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 

«  *  *  *  * 

Subpart  C— Eligibility  Requirements— 
Supplemental  Loans  To  Finance 
Purchase  and  Installation  of  Fire 
Safety  Equipment 

Section  232.560(a)  is  revised  to  read  as 
follows:  / 

§  232.560  Maximum  interest  rate. 

(a)  On  or  after  July  7, 1980  the  loan 
shall  bear  interest  at  the  rate  agreed 
upon  by  the  lender  and  the  borrower, 
which  rate  shall  not  exceed  12.00 
percent  per  annum,  with  the  exception 
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of  applications  submitted  pursuant  to 
feasibility  letters,  or  outstanding 
conditional  or  firm  commitments,  issued 
prior  to  the  effective  date  of  the  new 
rate.  In  these  instances,  applications 
will  be  processed  at  a  rate  not 
exceeding  the  applicable  previous 
maximum  rates,  if  the  higher  rate  as 
previously  agreed  upon  by  the  parties. 
Notwithstanding  these  exceptions,  the 
application  will  be  processed  at  the  new 
lower  rate  if  requested  by  the 
mortgagee. 

***** 

PART  235~MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

Subpart  D— Eligibility  Requirements— 
Rehabilitation  Projects 

Section  235.540(a]  is  revised  to  read  as 
follows: 

§  235.540  Maximum  interest  rate. 

(a)  On  or  after  July  7, 1980  the 
mortgage  shall  bear  interest  at  the  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed 
12.00  percent  per  annum,  with  the 
exception  of  applications  submitted 
pursuant  to  unexpired  site  appraisal  and 
market  analysis  (SAMA)  or  feasibility 
letters,  or  outstanding  conditional  or 
firm  commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 
***** 

PART  236— MORTGAGE  INSURANCE 
AND  INTEREST  REDUCTION 
PAYMENTS  FOR  RENTAL  PROJECTS 

Subpart  A— Eligibility  Requirements 
for  Mortgage  Insurance 

Section  236.15(a)  is  revised  to  read  as 
follows: 

§  236.15  Maximum  interest  rate. 

(a)  Effective  on  or  after  July  7, 1980  the 
mortgage  shall  bear  interest  at  ^e  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed: 

(1)  12.00  percent  per  annum  with 
respect  to  permanent  financing; 

(2)  13.50  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutofi  date  for  cost 
certification. 


Applications  for  conditional  or  firm 
commitments  received  on  or  after  July  7, 
1980  will  be  processed  at  the  rates 
specified  above,  with  the  exception  of 
applications  submitted  pursuant  to 
unexpired  site  appraisal  and  market 
analysis  (SAMA)  or  feasibility  letters,  or 
outstanding  con^tional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee.  Moreover, 
if  the  permanent  mortgage  is  to  be 
purchased  by  the  Government  National 
Mortgage  Association  (GNMA),  the 
commitment  will  be  issued  at  the  new 
lower  rate. 

***** 

PART  241— SUPPLEMENTARY 
FINANCING  FOR  INSURED  PROJECT 
MORTGAGES 

Subpart  A— Eligibility  Requirements 

Section  241.75  is  revised  to  read  as 
follows: 

§  241.75  Maximum  interest  rate. 

(a)  Effective  on  or  after  July  7, 1980  the 
mortgage  shall  bear  interest  at  the  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed: 

(1)  12.00  percent  per  annum  with 
respect  to  permanent  financing; 

(2)  13.50  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after  July  7, 
1980  will  be  processed  at  the  rates 
specified  above,  with  the  exception  of 
applications  submitted  pmsuant  to 
unexpired  site  appraisal  and  market 
analysis  (SAMA)  or  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  loyver  rate  if 
requested  by  the  mortgagee. 
***** 


PART  242— MORTGAGE  INSURANCE 
FOR  HOSPITALS 

Subpart  A— Eligibility  Requirements 

Section  242.33(a)  is  revised  to  read  as 
follows; 

§  242.33  Maximum  interest  rate. 

(a)  Effective  on  or  after  July  7, 1980  the 
mortgage  shall  bear  interest  at  the  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed: 

(1)  12.00  percent  per  aimum  with 
respect  to  permanent  financing; 

(2)  13.50  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after  July  7. 
1980  will  be  processed  at  the  rates 
specified  above,  with  the  exception  of 
applications  submitted  pursuant  to 
unexpired  site  appraisal  and  market 
analysis  (SAMA)  or  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
applicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 
***** 

PART  244— MORTGAGE  INSURANCE 
FOR  GROUP  PRACTICE  FACIUTIES 

Subpart  A— Eligibility  Requirements 

Section  244.45(a)  is  revised  to  read  as 
follows; 

§  244.45  Maximum  Interest  rate. 

(a)  Effective  on  or  after  July  7, 1980  the 
mortgage  shall  bear  interest  at  the  rate 
agreed  upon  by  the  mortgagee  and  the 
mortgagor,  which  rate  shall  not  exceed: 

(1)  12.00  percent  per  annum  with 
respect  to  permanent  financing; 

(2)  13.50  percent  per  annum  with 
respect  to  construction  financing  prior  to 
and  including  the  cutoff  date  for  cost 
certification. 

Applications  for  conditional  or  firm 
commitments  received  on  or  after  July  7, 
1980  will  be  processed  at  the  rates 
specified  above,  with  the  exception  of 
applications  submitted  pursuant  to 
unexpired  site  appraisal  and  market 
analysis  (SAMA)  or  feasibility  letters,  or 
outstanding  conditional  or  firm 
commitments,  issued  prior  to  the 
effective  date  of  the  new  rate.  In  these 
instances,  applications  will  be 
processed  at  a  rate  not  exceeding  the 
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ai^jlicable  previous  maximum  rates,  if 
the  higher  rate  was  previously  agreed 
upon  by  the  parties.  Notwithstanding 
these  exceptions,  the  application  will  be 
processed  at  the  new  lower  rate  if 
requested  by  the  mortgagee. 

H  *  *  *  *  ^ 

PART  250— COINSURANCE  FOR 
STATE  HOUSING  FINANCE  AGENCIES 

Subpart  C— Eligibility  Requirements 
Applicable  To  AH  Mortgages  To  Be 
Coinsured 

Section  250.318(a)  is  revised  to  read  as 
follows: 

§  250.318  Maximum  mortgage  interest 
rate. 

(a)  On  or  after  July  7, 1980  the 
maximum  interest  rate  on  which 
commitments  to  insure  shall  be  issued 
shall  not  exceed  12.00  percent  per 
annum. 

***** 

(Section  3(a].  82  Stat.  113;  12  U.S.C.  1709-1; 
Section  7  of  the  Department  of  Housing  and 
Urban  Development  Act,  42  U.S.C.  3535(d]) 
Issued  at  Washington,  D.C..  July  3, 1980. 
Lawrence  B.  Simons, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

|FR  Dbc.  80-20823  Fiini  7-1O-60t  8:45  am) 
eaXlNGCODE  4210-01-« 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  246 

[DoD  Directive  1225.5] 

Guard  Reserve  Forces  Facilities 
Projects;  Amendment  No.  1 

agency:  Office  of  the  Secretary  of 
Defense. 

action:  Final  rule  amendment. 

summary:  This  amendment  increases 
from  $1004XK)  to  $175,000  the  authorized 
limit  of  proposed  construction  projects 
funding  for  operational  readiness  and 
mobilization  requirements  of  Guard  and 
Reserve  Forces  under  the  authority  of 
Title  10,  United  States  Code,  Section 
133.  All  other  provisions  remain  in 
effect. 

EFFECTIVE  DATE:  February  6, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  Bee,  Installation  and 
Housing,  Office  of  the  Assistant 
Secretary  of  Defense  (Manpower, 
Reserve  Affairs,  and  Logistics), 
Washington,  D.C.  20301,  Telephone:  202- 
695-5296. 


SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  67-12528  appearing  in  the  Federal 
Register  on  October  25, 1967  (32  FR 
14760)  the  Office  of  the  Secretary  of 
Defense  published  Part  246  whidi 
established  policy  for  the  acquisition  of 
facilities  for  the  Reserve  compionents  of 
the  Armed  Forces,  including  minor 
construction  and  repair  of  facilities.  In 
FR  Doc.  79-6309  appearing  in  the 
Federal  Register  on  March  2, 1979  (44  FR 
11774)  the  Office  of  the  Secretary 
revised  the  previously  published  Part 
246  in  its  entirety  due  to  substantive 
changes.  The  following  amendment 
further  changes  this  rule. 

PART  246— GUARD/RESERVE 
FORCES  FACIUTIES  PROJECTS 

Accordingly,  32  CFR,  Chapter  I,  Part 
246,  is  amended  as  follows: 

1.  Section  246.3  is  amended  by 
amending  subparagraphs  (a)(2)  and 
(a)(2)  (iv),  (vi),  and  (vii). 

2.  Section  246.4  is  amended  by 
amending  subparagraph  (a)(1). 

Amended  portions  of  246.3  now  read 
as  follows: 

§  246.3  Policies  and  procedures. 

(a)  General 

***** 

(2)  E^ch  proposed  construction  project 
in  excess  of  $175,000  that  involves  the 
use  of  authority  contained  in  10  U.S.C. 

133  shall  be  submitted  to  the  Assistant 
Secretary  of  Defense  (Manpower, 

Reserve  Affairs,  and  Logistics)  or  a 
designee  for  approval  and  notification  of 
the  Congress,  as  required  by  10  U.S.C.  . 
2233a(l).  *  *  * 

***** 

(iv)  Each  project  costing  $175JXX)  or 
less  *  *  * 

*  *  ♦  "^  *  * 

(vi)  Any  subsequent  increase  in  the 
estimated  cost  that  exceeds  125  percent 
of  the  project  cost  as  initially  approved 
shall  be  submitted,  with  justification,  to 
the  original  approval  authority  for 
appropriate  adjustment  and,  for  projects 
which  ultimately  exceed  $175,000, 
notification  of  the  Armed  Services 
Committees  by  the  ASD(MRA&L)  or  a 
designee.  *  *  * 

(vii)  For  those  projects  whose  ultimate 
costs  do  not  exceed  $175,000,  the 
Secretary  of  the  Military  Department 
concerned  or  a  designee  shall  approve 
all  cost  increases.  *  *  * 
****** 

Amended  portions  of  246.4  now  read 
as  follows; 

§  246.4  Minor  Construction,  Repair,  and 
Restoration-of-Damage  Projects 

(a)  Minor  Construction.  (1)  The  term 
“minor  construction”  shall  be  applied  to 


all  Guard/Reserve  Forces  construction 
projects  that  do  not  exceed  $175JX)0  in 
cost  (except  those  included  in  omnibus 
projects,  such  as  pollution  abatement 
and  the  energy  conservation  investment 
program).  Such  pro^cts  are  to  be 
accomplished  using  availaUe  funds 
specifically  identified  as  minor 
construction  in  the  apiproval  annual 
budgets  for  Military  Construction,  Guard 
and  Reserve  Forces  or  using 
appropriations  available  for  Operations 
and  Maintenance,  as  described  in 
§  246.4(a)(2).  Previously  approved  minor 
construction  projects  become  invalid  as 
such  when  the  estimated  cost  exceeds 
$175JX)0  and  must  be  resubmitted  for 
approval  as  military  construction 
projects,  using  available  lump  sum 
authorization.  *  •  * 
***** 

(Title  10,  U.S.C.,  Section  2202) 

July  7, 1980. 

M.  S.  Healy, 

OSD  Federdf  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 

|FR  Doc.  80-20621  Filed  7-10-60:  B:«  ain| 

BILUNG  CODE  3«ta-70-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL  1536-3} 

Approval  and  Promulgation  of  State 
Implementation  Plans:  State  of 
Missouri 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Correction. 

summary:  The  following  corrections  are 
to  be  made  to  the  Agency’s  Missouri 
State  Implementation  Plan  final  rule 
which  appeared  in  the  Federal  Register 
on  Wednesday,  April  9, 1980  (45  FR 
24140). 

date:  July  11, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Leidwanger,  Air  and  Hazardous 
Materials  Division,  Environmental 
Protection  Agency,  Region  VII,  Kansas 
City,  Missouri  64106,  (816)  374-3791. 

Dated;  June  24, 1980. 

Kathleen  Q.  Gamin, 

Regional  Administrator. 
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PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

1.  In  the  first  column  on  page  24153, 
the  amendatory  language  which  appears 
directly  under  the  heading  is  corrected 
by  changing  (c)(15]  to  (c)(16]. 

2.  In  §  52.1320  (c)(15)  is  corrected  to 
(c](16).  The  subparagraphs  originally 
designated  as  (c)(15]  (A],  (B).  (C),  (D), 
(E).  (F).  (G).  (H).  (I).  (I),  and  (K)  are 
redesignated  as  (c](16]  (i),  (ii),  (iii),  (iv), 
(v),  (vi),  (vii),  (viii),  (ix),  (x),  and  (xi) 
respectively.  Redesignated  paragraphs 
(c](16](i)  is  corrected  by  changing  10 
CSR  10-5.330  Control  of  Emissions  from 
Solvent  Metal  Cleaning  to  read  10  CSR 
10-5.300  Control  of  Emissions  from 
Solvent  Metal  Cleaning. 

|FR  Doc.  80-20700  Filed  7-10-80;  8:45  am| 

BILUNG  CODE  6560-01-M 


40  CFR  Part  81 
[FRL  1532-31 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of 
Attainment  Status:  Nevada  and 
Caiifomia 

AGENCY:  Environmental  Protection 
Agency. 

action:  Final  rulemaking. 

SUMMARY:  As  a  result  of  redesignation 
requests  from  the  States  of  Nevada  and 
Caiifomia,  this  notice  revises  the 
attainment  status  designation  of 
Packard  Valley  in  Nevada,  and  Contra 
Costa  and  San  Francisco  Counties  in 
Caiifomia  from  nonattainment  to 
attainment  for  particulate  matter. 

DATES:  Effective  July  11, 1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louise  P.  Giersch,  Director,  Air  and 
Hazardous  Materials  Division, 
Environmental  Protection  Agency, 

Region  IX,  215  Fremont  Street,  San 
Francisco,  CA  94105,  Attn:  Morris 
Goldberg  (415)  556-8065. 

SUPPLEMENTARY  INFORMATION:  By  letter 
of  December  12, 1979,  the  State  of 
Nevada,  Department  of  Conservation 
and  Natural  Resources,  requested  that 
EPA  not  consider  hydrographic  area 
#101(A)  Packard  Valley  as  part  of 
nonattainment  hydrographic  area  #101 
Carson  Desert. 

The  Caiifomia  Air  Resources  Board 
(ARB),  on  January  17, 1980,  requested 
that  EPA  redesignate  Contra  Costa  and 
San  Francisco  Counties,  Caiifomia,  from 
nonattainment  to  attainment  for  the 
national  particulate  matter  standards. 

On  April  25, 1980  (45  FR  27957)  EPA 
published  a  notice  of  proposed 
rulemaking  concerning  the  redesignation 


requests.  As  discussed  in  that  notice, 
EPA  proposed  to  approve  the 
redesignations  and  provided  a  30  day 
comment  period.  Since  no  comments 
were  received,  EPA  takes  final  action  in 
this  notice  to  redesignate  these  areas  as 
proposed. 

As  a  result  of  these  redesignations, 
the  requirements  of  Part  D  of  the  Clean 
Air  Act  no  longer  apply  for  particulate 
matter  in  Packard  Valley  and  Contra 
Costa  and  San  Francisco  Counties.  EPA 
finds  that  good  cause  exists  for  making 
this  action  effective  upon  publication. 
EPA  has  a  responsibility  to  take  final 
action  on  these  provisions  as  soon  as 
possible  in  order  to  lift  the  construction 
moratorium. 

Note. — ^The  Environmental  Protection 
Agency  has  determined  that  this  document  is 
not  a  "significant”  regulation  and  does  not 
require  preparation  of  a  regulatory  analysis 
under  Executive  Order  12044. 

Dated:  July  2, 1980. 

Douglas  M.  Costle, 

Administrator. 


§81.305  California. 


PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Subpart  C  of  Part  81  of  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

§81.305  (Amended] 

1.  In  §  81.305 — Caiifomia,  the 
attainment  status  designation  table  for 
TSP  is  amended  as  follows: 

A.  In  the  Caiifomia — ^TSP  table,  the 
status  of  each  county  in  the  San 
Francisco  Bay  Area  Air  Basin  is 
specified,  and  the  designations  of 
Contra  Costa  and  San  Francisco 
Counties  are  revised. 

§  81.329  [Amended] 

2.  In  §  81.329 — Nevada,  the  attainment 
status  designation  table  for  TSP  is 
amended  as  follows: 

A.  The  extent  of  hydrographic  area 
#101,  Carson  Desert,  is  changed  to  15- 
24.5N,  25-35E  to  account  for  the 
redesignation  of  hydrographic  area 
lOlA. 

B.  The  Packard  Valley  hydrographic 
area  (lOlA)  (24.5-28N,  31-34E)  is  added 
to  the  table  and  designated  attainment. 


Caiifomia— TSP 


Designated  area 

Does  not 
meet 
primary 
standards 

Does  not 
meet 

secorxiary 

standards 

Canrwt  be 
classified 

Better 

than 

national 

standards 

.  .  . 

. 

. 

. 

. 

San  Francisco  Bay  Area  Air  Basin: 

* 

* 

• 

• 

• 

X 

X 

X 

X 

Mountain  Counties  Air  Basm: 

• 

§  81.329  Nevada. 

Nevada— TSP 

Does  not 

Does  not 

Better 

meet 

meet 

Cannot  be 

than 

primary 

secondary 

classified 

national 

standards 

standards 

standards 

(Township  Range): 

Las  Vegas  Valley  (212)  (15-24S,  56-64E) . 

X 

Car^on'nFMUWt  (ioi)  (IMA  .SN,  PMRI:)' 

X 

vaiiAy  (ini A)  (P4  s-pan,  ai.A4P) 

X 

* 

* 

• 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45CFRPait71 

HHS  Day  Care  Regulations;  Correction 

agency:  Office  of  the  Secretary. 

ACTION:  Final  rales:  correction. 

summary:  This  docnunent  corrects  tiie 
final  rule  on  Day  Care  published  at  45 
FR 17870,  March  19, 1960. 

In  the  FR  Doc.  80-8263  appearing  on 
Wednesday,  March  19, 1960,  on  page 

17885,  make  the  following  correction:  / 

On  page  17885  in  Subpart  71.64  delete  *  * 

the  word  “staffing”  and  insert  the  words 
“group  composition"  b^ore 
“requirements  in  i  71.24"  in  tiie  first 

Sentence.  '  '  ' 

FOR  FURTHER  INFORMATION  contact: 

Warren  Master,  Acting  Director,  Office 
of  Policy  Development,  Office  of  Human 
Development  Services,  Room  736E, 

Hubert  H.  Humphrey  Bldg.,  200  ' 

Independence  Avenue,  S.W„ 

Washington,' D.C  20201,  (202)  245-6275. 

Approved:  July  3, 1980. 

Robert  F.  Sermier, 

Acting  Deputy,  Assistant  Secretary  for  •  ' 

Management  Analysis  and  Systems.  '  f  ”  .  ‘ 

|FR  Doc.  80-20747  rUed  7-ia-aO;  B^ts  am| 
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Proposed  Rules 


Fedaral  Register 
Vol.  45,  Na  135 
Friday,  July  11,  1980 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  puipose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parte  253, 283 

[Amendment  No.  1] 

Food  Stamp  and  Food  Distribution 
Programs  on  Indian  Reservations 

agency:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  applies  only  to  the 
Food  Distribution  Program  on  Indian 
reservations  and  consists  of  technical 
amendments  to  Part  283  which  was 
published  on  June  19, 1979.  The 
amendments  correct  oversights  in  the 
original  rulemaking  or  provide 
interpretations  of  the  intent  of  the  June 

19. 1979  rules. 

DATE:  Comments  should  be  received  by 
September  9, 1980. 

ADDRESS:  Comments  on  these 
amendments  should  be  submitted  to 
Darrel  E.  Gray,  Director,  Food 
Distribution  Division,  Room  610,  500 
12th  Street,  SW,  Washington,  D.C.  20250. 
A  final  rulemaking  will  be  issued  after 
considering  the  comments.  All  written 
comments,  suggestions  or  objections 
will  be  open  for  public  inspection  at  the 
above  address  during  regular  business 
hours  (8:30  a.m.  to  5:00  p.m.,  Monday 
through  Friday).  An  Impact  Analysis 
Statement  has  been  prepared  and 
approved  and  is  available  from  Mr. 
Gray.  A  copy  will  also  be  open  for 
public  inspection  at  the  office  shown 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darrel  E.  Gray,  Director,  Food 
Distribution  Division,  500 12th  Street, 
SW.  Washington.  D.C.  20250,  (202)  447- 
8371. 

SUPPLEMENTARY  INFORMATION:  On  June 

19. 1979  (44  FR  35904),  the  Department 
published  final  rules  concerning  the 
Food  Stamp  and  Food  Distribution 
Programs  on  Indian  reservations. 


The  proposed  rules  require  that  if  an 
Indian  tribal  organization  wants  areas 
near  the  reservation  to  be  served  by  the 
Food  Distribution  Program  then  it  must 
describe  the  geographic  boundaries  of 
the  near  areas.  FNS  will  review  these 
areas  for  reasonableness  so  that  Indians 
living  near  the  reservations,  who  do  not 
live  in  urban  areas,  will  be  served  by  the 
commodity  program. 

The  Department  had  originally 
assumed  that  the  issue  of  who  lives 
sufficiently  near  the  reservation  would 
be  self-deHning  by  the  household.  The 
Department  had  also  presumed  that 
many  Indian  tribal  households  living 
near  the  reservation  would  be  unwilling 
to  travel  very  far  to  obtain  commodities 
especially  since  they  are  provided  the 
alternative  of  food  stamps.  However, 
since  publication  of  the  Jime  19, 1979 
rules,  instances  have  arisen  where 
Indian  tribal  organizations  (ITO’s)  have 
wanted  to  serve  Indian  tribal 
households  living  in  urban  areas  up  to 
200  or  300  miles  horn  the  reservation. 

The  Food  Distribution  Program  was 
never  intended  to  replace  the  Food 
Stamp  Program  in  urban  areas. 
Furthermore,  it  was  the  intent  of  the 
June  19, 1979  rules  to  provide  Food 
Distribution  Program  services  to  Indian 
tribal  households  living  near  the 
reservation  to  be  consistent  with  other 
Federal  agencies  that  allow  for  the 
delivery  of  services  beyond  reservation 
boundaries  to  areas  generally 
contiguous  Jo  the  reservation. 

It  is  also  proprosed  that  the  June  19, 
1979  regulations  be  revised  to  require 
submission  of  annual  State  Plans  of 
Operation.  This  is  a  technical  revision 
since  the  State  Plan  of  Operation  is  Part 
rv  of  the  aimual  budget  submission,  the 
AD-623.  Since  State  Plans  of  Operation 
will  be  required  aimually,  it  is  also 
proposed  that  the  requirement  for 
periodic  consultation  on  the  State  Plan 
of  Operation,  between  the  State  agency 
and  ITO  be  deleted.  With  submission  of 
annual  State  Plans  of  Operation  the 
State  agency  would  be  required  to 
consult  with  the  ITO  at  least  once  a 
year. 

For  purposes  of  program 
simplification,  and  because  so  few 
households  were  ever  afiected,  it  is  also 
proposed  that  newly  designated  Part 
253.6  and  253.7  be  amended  to  eliminate 
profits  from  capital  gains  as  an  income 
source.  The  communal  ownership  of 
capital  property  common  among  Indians 


has  complicated  the  determination  of 
household  capital  gains  for  Indians. 
However,  if  such  exclusion  becomes 
subject  to  abuse  the  Department  would 
consider  whether  to  appropriately 
amend  the  regulations.  Further  it  is 
proposed  that  the  examples  provided  in 
the  June  19, 1979  regulations  under  the 
vendor  payments  provisions  be 
eliminated  as  they  appeared  to  be  a 
source  of  confusion  for  program 
administrators  and  were  never  intended 
to  limit  the  situations  under  which 
vendor  payments  could  be  excluded  as 
income. 

In  response  to  concerns  expressed  by 
Food  Distribution  Program 
administrators  we  are  proposing  to 
allow  the  use  of  emergency  authorized 
representatives  in  cases  of  household 
illness  or  other  unforeseen 
circumstances  that  prevent  the 
household  fix)m  otherwise  obtaining 
commodities  for  which  it  is  eligible. 

Finally,  it  is  proposed  that  newly 
designated  Part  253.7  be  amended  to  not 
require  the  use  of  the  notice  of  adverse 
action  form  in  instances  where 
households  are  switching  from  the  Food 
Distribution  Program  to  the  Food  Stamp 
Program.  While  the  use  of  the  notice  of 
adverse  form  was  never  intended  to 
cover  program  switchovers,  particularly 
because  there  may  not  always  be 
sufficient  time  left  in  the  month  of 
termination  to  issue  the  traditional 
adverse  action  form,  the  June  19, 1979 
regulations  did  not  specifically  state  that 
as  our  policy  and  there  was  confusion 
on  the  part  of  program  administrators 
over  the  applicabUity  of  the  notice  of 
adverse  action  for  households  switching 
programs. 

Additionally,  we  are  taking  this 
opportunity  to  transfer  the  regulations 
governing  the  participation  of  Indian 
households  in  the  Food  Distribution 
Program  fiom  the  Food  StEunp  Program 
regulations  to  regulations  governing  the 
operation  of  the  Food  Distribution 
Program.  This  numbering  change  is  not 
intended  to  have  any  substantive  impact 
and  is  done  also  to  provide  more 
regulation  numbers  for  use  in  the  Food 
Stamp  Program. 

Therefore,  the  contents  of  Part  283, 
Subchapter  C  (Food  Stamp  ProgramJ'of 
Chapter  I  is  redesignated  in  its  entirety 
to  Subchapter  B  (Food  Distribution 
Program)  of  Chapter  II  and  renumbered 
as  Part  253.  The  titles  and  section 
numbers  are  listed  below: 
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PART  253— ADMINISTRATION  OF  THE 
FOOD  DISTRIBUTION  PROGRAM  FOR 
HOUSEHOLDS  ON  INDIAN 
RESERVATIONS 

Sec. 

253.1  General  purpose  and  scope. 

253.2  Definitions. 

253.3  Availability  of  commodities. 

253.4  Administration. 

253.5  State  agency  requirements. 

253.6  Eligibility  of  households. 

253.7  Certification  of  households. 

253.8  Commodity  control,  storage,  and 
distribution. 

253.9  Administrative  funds  for  State 
agencies. 

In  newly  designated  §  253.4,  it  is 
proposed  that  paragraph  (d)  be  amended 
and  read  as  follows: 

S  253.4  Administration. 

•  *  *  *  * 

(d)  Application  by  an  ITO.  An  ITO 
which  desires  to  participate  in  the  Food 
Distribution  Program  shall  file  an 
application  with  the  FNS  Regional 
Office  serving  the  State  or  States  in 
which  the  reservation  is  located.  The 
ITO  shall  specify  if  it  is  requesting  the 
Food  Distribution  Program  alone  or 
concurrently  with  the  Food  Stamp 
Program.  The  ITO  shall  also  specify 
whether  it  wants  either  or  both 
programs  on  all  or  part  of  the 
reservation,  and  if  on  part,  shall 
describe  the  geographic  boundaries  of 
the  relevant  part(s).  Additionally,  if  the 
ITO  wants  to  serve  areas  near  the 
reservation,  the  ITO  shall  describe  the 
geographic  boundaries  of  the  near 
area(s)  for  FNS  review  and  approval. 

The  application  shall  also  provide  other 
information  requested  by  ^S, 
including,  but  not  limited  to,  that  the 
ITO  serves  an  established  reservation  or 
a  reservation  otherwise  qualified  as 
described  in  paragraph  (c).  Properly 
addressed  applications  shall  be 
acknowledged  by  the  FNS  Regional 
Office  in  writing  within  five  working 
days  of  receipt. 

***** 

In  newly  designated  §  253.5,  it  is 
proposed  that  the  introductory  text  of 
paragraph  (a)(1)  be  revised  and  read  as 
follows:  set  for^  below  and  paragraph 
(a)(l)(iii)  be  deleted. 

S  253.5  State  agency  requirements. 

(a)  Plan  of  operation.  (1)  The  State 
agency  which  assumes  responsibility  for 
the  Food  Distribution  Program  shall 
submit  an  annual  plan  of  operation  for 
approval  by  FNS  as  a  part  of  its  Form 
AD-623  “Application  for  Federal 
Assistance"  as  required  in  Section 
253.9(c).  Approval  of  the  annual  plan  by 
FNS  shall  be  a  prerequisite  to  the 
donation  of  commodities  available  for 


use  by  households  under  Part  250  of  this 
chapter  and  to  the  payment  of 
administrative  funds  under  §  253.9  of 
this  part.  No  amendment  to  the  plan  of 
operation  of  any  State  agency  shall  be 
effective  without  prior  approval  of  FNS, 
and  FNS  may  require  amendment  of  any 
plan  as  a  condition  of  continuing 
approval.  If  the  State  agency  is  not  an 
no,  the  appropriate  agency  of  the  State 
government  shall  also: 

(1)  *  *  * 

(ii)  *  *  * 

(iii)  (Deleted) 

***** 

In  newly  designated  §  253.6,  it  ia 
proposed  that  paragraph  (e)(2](i)(B)  be 
amended  and  read  as  follows: 

§  253.6  Eligibility  of  households. 
***** 

(e)  *  *  * 

(2)  *  *  * 

(i)  *  *  * 

(B)  The  total  gross  income  from  a  self- 
employment  enterprise.  Ownership  of 
rental  property  shall  be  considered  a 
self-employment  enterprise.  Payments 
from  a  roomer  and  returns  on  rental 
property  shall  be  considered  self- 
employment  income. 
***** 

In  newly  designated  §  253.6,  it  is 
proposed  that  paragraph  (e)(3)(i)(B)  be 
amended  and  read  as  follows: 

***** 

(e)  ‘  * 

(3)  *  *  * 

(i)  *  *  * 

(B)  Vendor  Payments.  A  payment 
made  in  money  on  behalf  of  a  household 
shall  be  considered  a  vendor  payment 
whenever  a  person  or  organization 
outside  of  the  household  uses  its  own 
funds  to  make  a  direct  payment  to  either 
the  household’s  creditors  or  a  person  or 
organization  providing  a  service  to  the 
household. 

***** 

In  newly  designated  §  253.7,  it  is 
proposed  that  paragraph  (a)(10)(ii)  be 
amended  and  read  as  follows: 

§  253.7  Certification  of  households. 
***** 

(ii)  Obtaining  commodities.  An 
authorized  representative  of  the 
household  may  be  designated  to  obtain 
commodities.  Designation  shall  be  made 
at  the  time  the  application  is  completed 
except  that  the  household  may  be 
permitted  to  designate  an  emergency 
authorized  representative  in  the  event 
that  illness  or  other  unforeseen  ^ 
circumstances  prevent  the  household 
from  otherwise  obtaining  commodities. 
Designation  of  an  emergency  authorized 
representative  must  be  made  in  writing 


by  a  responsible  member  of  the 
household.  State  agencies  may 
distribute  commodities  to  household 
members  or  authorized  representatives 
presenting  an  identification  card  or 
other  appropriate  identification  that 
satisfactorily  identifies  the  member 
obtaining  commodities. 

*  *  *  *  * 

In  newly  designated  §  253.7,  it  is 
proposed  that  paragraph  (b)(l)(iii)  be 
amended  and  read  as  follows: 

***** 

(b)  *  *  * 

(1)  *  *  * 

(iii)(A)  Self-employment  income 
which  represents  a  household’s  annual 
support  shall  be  annualized  over  a  12- 
month  period,  even  if  the  income  is 
received  in  only  a  short  period  of  time. 
For  example,  self-employment  income 
received  by  farmers  shall  be  averaged 
over  a  12-month  period  if  the  income 
represents  the  farmer’s  annual  support. 

(B)  Self-employment  income  which 
represents  only  a  part  of  a  household’s 
annual  support  shall  be  averaged  over 
the  period  of  time  the  income  is 
intended  to  cover.  For  example,  self- 
employed  vendors  who  work  only  in  the 
summer  and  supplement  their  income 
from  other  sources  during  the  balance  of 
the  year  shall  have  their  self- 
employment  income  averaged  over  the 
summer  months  rather  than  a  12-month 
period. 

(C)  For  the  period  of  time  over  which 
self-employment  income  is  determined, 
the  State  agency  shall  add  all  gross  self- 
employment  income,  exclude  the  cost  of 
producing  the  self-employment  income 
and  divide  the  net  self-employment 
income  by  the  number  of  months  over 
which  the  income  will  be  averaged.  The 
allowable  costs  of  producing  self- 
employment  income  include,  but  are  not 
limited  to,  the  identifiable  costs  of  labor, 
stock,  raw  materials,  seed  and  fertilizer, 
interest  paid  on  income  producing 
property,  insurance  premiums,  and  taxes 
paid  on  income  producing  property. 

(D)  In  determining  net  self- 
employment  income,  payments  on  the 
principle  of  the  purchase  price  of 
income-producing  real  estate  and  capital 
assets,  equipment,  machinery,  and  other 
durable  goods,  net  losses  from  previous 
periods,  Federal  State  and  local  income 
taxes,  money  set  aside  for  retirement 
purposes,  and  other  work-related 
purposes,  and  other  work-related 
personal  expenses  (such  as 
transportation  to  and  from  work)  will 
not  be  allowable  costs  of  doing 
business. 

***** 
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In  newly  designated  §  253.8,  it  is 
proposed  that  paragraph  (b](3Kiii](A]  be 
amended  and  read  as  follows: 

§  253.8  Commodity  control,  storage  and 
distribution. 

***** 

(b)*  *  * 

(3)  *  *  * 

(iii)  Notice  of  adverse  action.  (A)  Prior 
to  any  action  to  reduce  or  terminate  a 
household’s  benefits  within  the 
certification  period,  except  for 
households  voluntarily  switching 
program  participation  from  the  Food 
Distribution  Program  to  the  Food  Stamp 
Program,  State  agencies  shall  provide 
the  household  timely  and  adequate 
advance  notice  before  the  adverse 
action  is  taken. 

***** 

Part  283— [Renumbered  Part  253] 

Note. — ^This  proposal  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  E.0. 12044,  “Improving 
Government  Regulations”,  and  has  not  been 
classified  “SigniRcant.”  An  approved  Draft 
Impact  Statement  is  available  from  Darrel  E. 
Gray,  Director,  Food  Distribution  Division, 
Food  and  Nutrition  Service,  United  States 
Department  of  Agriculture,  Washington,  D.C. 
20250. 

Authority:  91  StaL  958  (7  U.S.C.  2011-2027) 
and  91  StaL  980  (7  U.S.C  6139  and  1307). 
(Catalog  of  Federal  Domestic  Assistance 
Programs  10.550,  Food  Distribution.) 

Dated:  July  2, 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

|FR  Doc.  80-20091  Filed  7-10-80;  8:45  am| 

BILLING  CODE  3410-03-U 


Rural  Electrification  Administration 
7  CFR  Part  1701 

REA  Bulletin  103-2:  Use  and  Approval 
of  General  Funds  for  Additions  to 
Plant;  Revision  of  Existing  Bulletin 

agency:  Rural  Electrification 
Administration. 

ACTION:  Proposed  rule. 

SUMMARY:  REA  proposes  to  revise 
Bulletin  103-2,  Use  and  Approval  of 
General  Funds  for  Additons  to  Plant, 

Due  to  higher  construction  and  other 
costs  of  utility  plant  additions,  borrower 
requests  for  approval  to  use  funds  for 
utility  plant  additions  under  existing 
rules,  as  contained  in  Bulletin  103-2, 
dated  June  18, 1971,  have  risen 
substantially.  The  intent  of  the  proposed 
action  is  to  reduce  the  workload  of  bpth 
REA  borrowers  and  REA  personnel  in 
preparing,  reviewing,  processing  and 


approving  requests  for  general  fund 
expenditures. 

date:  Public  comments  must  be  received 
by  REA  no  later  than  September  9, 1980. 
ADDRESS:  Submit  written  comments  to 
the  Director,  Electric  Loans  and 
Management  Division,  Rural 
Electrification  AdministratiorL  Room 
3342,  South  Building,  U.S.  Department  of 
Agriculture,  Washi^ton,  D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Francis  E.  Saulnier,  Loans 
Specialist,  Room  3862,  South  Building, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  telephone 
number  (202)  447-8466.  The  Draft  Impact 
Analysis  describing  the  options 
considered  in  developing  this  proposed 
rule  and  the  impact  of  implementing 
each  option  is  available  on  request  from 
the  above  office. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  (7  U.S.C.  901  et  seq.),  REA 
proposes  to  revise  REA  Bulletin  103-2, 
Use  and  Approval  of  General  Funds  for 
Additions  to  Plant.  This  proposed  action 
has  been  reviewed  under  USDA 
procedures  established  in  Secretary’s 
Memorandum  1955  to  implement 
Executive  Order  12044,  and  has  been 
classified  “not  significant.’’ 

General  Summary  of  Changes 

We  propose  the  following  changes  in 
Bulletin  103-2: 

The  use  of  general  funds  for  plant 
additions  as  listed  below  requires  REA 
approval  by  the  area  office  in 
Washington  (Paragraph  IV,  REA  Bulletin 
103-2.  Only  those  listed  below  have 
been  changed.) 

1.  All  new  generating  facilities  or 
additions  or  modifications  to  existing 
facilities  that: 

a.  Result  in  increased  capacity;  or 

b.  Involve  an  expenditure  exceeding 
$200,000;  except,  power  supply 
borrowers  may  expend  an  amount  equal 
to  the  lesser  of  $2,000,000  or  3  percent  of 
investment  in  plant  in  service  to 
purchase  or  option  potential  power  plant 
sites. 

2.  Transmission  facilities  or 
modifications  in  design  of  existing 
facilities  including  additions  to  provide 
for  or  connect  to  new  power  sources  or 
which  involve  an  expenditure  of 
$500,000  and  in  the  case  of  power 
supply,  the  sum  of  $1,000,000. 

3.  Additions  to  serve  large  power 
loads  when  (1)  the  anticipated  load  will 
exceed  4,000  kilowatts,  or  (2)  the 
investment  exceeds  $400,000  for  a  single 
consumer. 

4.  The  purchase  of  automatic  data 
processing  equipment  where  the  cost 
will  exceed  ^0,000. 


5.  Headquarters  facilities,  or  the 
remodeling  of  headquarters  facilities, 
which  involve  an  estimated  expenditure 
exclusive  of  the  cost  of  land,  which  will 
result  in  a  total  investment  in 
headquarters  facilities  by  a  distribution 
borrower  of  more  than  7  percent  of  its 
overall  investment  in  distribution  plant. 

In  addition.  Environmental  aspects  of 
the  proposed  construction  must  have 
been  satisfied  in  accordance  with  REA 
Bulletin  2(^21,  Environmental  Policies 
and  Procedures. 

Copies  of  the  proposed  action  are 
available  upon  request  fi'om  the  address 
indicated  above.  All  written 
submissions  made  pursuant  to  this 
action  will  be  made  available  for  public 
inspection  during  regular  business 
hours,  above  address. 

Dated:  July  7, 1980. 

Robert  W.  Feragen, 

Adminstrator. 

|FR  Doc.  80-20788  Filed  7-10-80;  8:45  ara| 

BILLING  CODE  3410-1S-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10  CFR  Part  212 

[Docket  No.  ERA-R-80t20] 

Equal  Application  Rule;  Change  in 
Hearings  Schedule 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTIQN:  Notice  of  change  in  hearings 
schedule. 

summary:  On  June  24, 1980,  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  issued  a 
Notice  of  Proposed  Rulemaking  (45  FR 
44238,  Jime  30, 1980)  which  proposed 
alternative  amendments  to  the 
Mandatory  Petroleum  Pricing 
Regulations  modifying  or  eliminating  the 
equal  application  rule  with  respect  to 
sales  of  gasoline.  Two  public  hearings 
were  announced  in  the  Notice,  one  to  be 
held  in  Washington,  D.C.  on  July  15, 
1980,  and  the  other  in  San  Francisco, 
California,  on  July  22, 1980.  However,  in 
order  to  provide  more  adequate  time  for 
participants  to  prepare  testimony,  ERA 
hereby  gives  notice  that  the  San 
Francisco  hearing  date  is  changed  to 
August  15  and  the  Washington  hearing 
date  is  changed  to  August  19.  The  San 
Francisco  hearing  will  be  held  at  the 
Golden  Gate  Way  Holiday  Inn, 
Redwbod  Room,  1500  Van  Ness  Avenue, 
San  Francisco,  California.  The 
Washington  hearing  will  be  held  at  the 
same  location  as  specified,  in  the  Notice 
of  Proposed  Rulemaking. 
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dates:  Requests  to  speak  at  the  San 
Francisco  hearing  should  be  addressed 
to  Terry  Osborn,  Department  of  Energy, 
333  Market  Street,  San  Francisco, 
California  94111,  (415)  764-7025,  by 
August  8, 1980. 

Requests  to  speak  at  the  Washington, 
D.C.  hearing  to  Office  of  Public  Hearing 
Management,  Room  2313,  2000  “M” 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-3757,  by  August  11. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Gillette  (Hearing  Procedures), 
Economic  Regulatory  Administration, 
Room  2214-B,  2000  M  Street,  N.W„ 
Washington.  D.C.  20461.  (202)  653- 
3757. 

William  L  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  2222-A,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461, 
(202)  653-4055. 

Chuck  Boehl  (Regulations  and 
Emergency  Planning),  Economic 
Regulatory  Administration,  Room 
7302,  2000  M  Street,  N.W., 
Washington,  D.C.  20461,  (202)  653- 
3202. 

William  Funk  or  William  Mayo  Lee 
(Office  of  General  Counsel), 
Department  of  Energy,  Room  8A-127, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  252- 
6736  or  252-6754.. 

Issued  in  Washington,  D.C.,  July  8, 1980. 

F.  Scott  Bush, 

Assistant  Administrator,  Regulations  and 
Emergency  Planning,  Economic  Regulatory 
Administration. 

|FR  Doc.  80-20837  Filed  7-10-80: 8;4S  am) 

BILUNO  CODE  64S0-01-M 


CIVIL  AERONAUTICS  BOARD 
14  CFR  Parts  207, 208, 212,  and  214 

[Economic  Regulations,  Docket:  37169, 
Dated:  July  8. 1980,  EDR-405] 

Charter  Transportation 
agency:  Civil  Aeronautics  Board. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  CAB  proposes  to 
eliminate  the  clause  in  most  charter 
contracts  by  which  airlines  exempt 
themselves  from  the  obligation  to  return 
stranded  charter  passengers.  This  would 
require  airlines  to  return  charter 
passengers  who  are  stranded  by  a  strike 
or  other  interruption  of  the  airline’s 
service,  or  pay  the  consequences.  This 
action  responds  to  a  petition  for 
rulemaking  from  Golden  Holiday  Tours. 
DATES:  Comments  by:  August  25, 1980. 
Reply  comments  by:  September  9, 1980. 

Comments  and  other  relevant 
information  received  after  this  date  will 


be  considered  by  the  Board  only  to  the 
extent  practicable. 

Requests  to  be  put  on  the  Service  List 
by:  July  21, 1980. 

The  Docket  Section  prepares  the 
Service  List  and  sends  it  to  each  person 
listed,  who  then  serves  comments  on 
others  on  the  list. 

addresses:  Twenty  copies  of  comments 
should  be  sent  to  Docket  37169,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  20428. 
Individuals  may  submit  their  views  as 
consumers  without  filing  multiple 
copies.  Copies  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  Schaffer,  Office  of  the  General 
Counsel,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428;  202-673-5442. 

SUPPLEMENTARY  INFORMATION:  Golden 
Holiday  Tours,  Inc.,  a  charter  operator, 
has  petitioned  the  Board  for  a  rule  that 
would  make  a  direct  air  carrier 
responsible  for  returning  charter 
passengers  who  are  stranded  by  a  strike 
against  that  carrier  or  by  other 
interruptions  of  its  services.  Currently, 
most  charter  contracts  between  direct 
air  carriers  and  the  charter  operators 
contain  a  provision,  known  as  the  force 
majeure  clause,  that  relieves  the  direct 
carrier  from  any  obligation  to  provide 
transportation  for  stranded  charter 
passengers.  The  force  majeure  clause  in 
most  of  these  contracts  lists  a  strike  as 
an  event  excusing  performance.  If  a 
direct  carrier  cancels  the  return  leg  of  a 
charter,  its  only  obligation  typically  is  to~ 
refund  that  portion  of  the  operator's 
payment  that  is  attributable  to  the 
unperformed  air  transportation.  The 
charter  operator,  however,  is  required 
by  the  cancellation  provision  in  its 
contract  with  passengers  (§  380.32(k)  of 
the  Board’s  Public  Charter  rule,  14  CFR 
Part  380)  to  refund  their  total  payments 
to  the  passenger  when  the  return  leg  is 
not  performed.  Section  380.32(k)  is 
applicable  to  this  situation  because  the 
failure  to  perform  the  return  leg  has 
been  held,  in  an  interpretation  by  our 
General  Counsel  that  we  ratify  here,  to 
constitute  a  cancellation  of  the  entire 
charter.  Order  79-8-72.  The  effect  of  the 
force  majeure  clause  and  §  380.32(k)  is 
to  place  the  onus  of  securing  substitute 
transportation  for  stranded  passengers 
on  the  chatter  operator.  This  usually 
means  a  substantial  loss  of  revenue  for 
a  charter  operator,  becausd  the  cost  of 
the  substitute  transportation  is  generally 
more  than  the  refund  of  the  unused 
transportation  deposits  that  the  operator 
receives  from  the  direct  carrier. 


Golden  Holiday  sought  to  shift  the 
burden  of  arranging  and  paying  for  the 
substitute  transportation  by  the  addition 
of  a  new  provision  to  14  CFR  Parts  207, 
208,  212,  and  214  that  would  obligate  the 
direct  carrier  involved  to  either  operate 
its  own  aircraft  or  arrange,  at  its  own 
expense,  substitute  air  transportation  on 
another  airline  to  return  the  stranded 
passengers.  The  direct  air  carrier  would 
also  be  required  to  provide  meals  and 
lodging  to  any  delayed  passengers  as 
required  by  the  Board’s  flight  delay 
rules.  The  petition  was  prompted 
primarily  by  the  problems  that  occurred 
during  the  World  Airways  strike  last 
summer.  It  was  alleged  at  the  time  that 
World  had  “walked  away’’  from  its 
charter  obligations,  leaving  the  burden 
for  securing  alternate  transportation  for 
the  stranded  passengers  with  the  charter 
operators.  This  caused  financial 
problems  for  charter  operators  who 
were  forced  to  procure  alternate 
transportation  at  a  substantially  higher 
cost. 

The  United  States  Tour  Operator 
Association  and  several  charter 
operators  (Davis  Agency,  International 
Leisure  Corp.,  Trans  National  Travel, 
Travel  Charter,  Travel  and  C,  Charter 
Travel  Corp.,  Deutsches  Reisebuero, 
Europe  Travel  Service,  Jetaway, 
Schwaben  Charters,  and  American 
Travel  Abroad)  filed  answers  in  support 
of  the  petition.  Transamerica  Airlines,  a 
direct  air  carrier,  filed  an  answer  in 
opposition. 

The  thrust  of  the  argument  of  the 
petitioner  and  its  supporters  was  that 
fairness  requires  that  the  party  that  is 
responsible  for  stranding  the  charter 
passengers  bear  the  cost  of  bringing 
them  home.  The  direct  air  carrier,  in 
their  view,  should  not  be  able  to  escape 
this  responsibility  by  a  force  majeure 
clause  in  its  charter  contract.  They 
further  stated  that  since  the  direct 
carrier  has  earlier  notice  and  more 
knowledge  of  a  strike  or  other  potential 
service  interruption  than  charter 
operators,  it  is  in  a  better  position  to 
prevent  a  stranding  from  occurring.  The 
direct  carrier  is  also  better  able  to  solve 
a  problem  if  it  develops;  it  will  usually 
be  in  the  best  position  to  arrange  for 
another  carrier  to  transport  stranded 
passengers. 

The  operators  further  argued  that 
market  forces  alone  cannot  be  relied  on 
to  solve  their  problem.  They  claimed 
that  the  superior  bargaining  power  of 
the  direct  air  carriers  prevented 
operators  from  negotiating  a  charter 
contract  with  a  direct  carrier  that 
included  a  fair  allocation  of  the  burdens 
of  returning  stranded  passengers.  Not 
only  is  the  direct  carrier  able  to  exempt 
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itself  &om  any  responsibility  for 
returning  stranded  passengers,  but  when 
the  stranding  occurs,  the  direct  carrier  is 
holding  the  operator’s  money  and  does 
not  refund  it  in  time  for  the  operator  to 
use  it  to  arrange  alternate 
transportation.  Even  if  the  money  were 
refunded  in  time,  the  operators  claimed 
that  it  would  only  cover  part  of  the  cost 
of  arranging  another  flight. 

Transamerica  Airlines,  in  its  answer, 
stated  that  there  was  no  authority  in  the 
Federal  Aviation  Act  to  grant  the  relief 
requested  by  the  petitioner.  It  argued 
further  that  doing  so  would  be  contrary 
to  the  move  to  deregulate  the  airline 
industry.  Forcing  the  direct  carrier  to 
provide  substitute  service  for  stranded 
charter  passengers  would,  in 
Transamerica’s  view,  eliminate  an 
ancient  contracting  principle  that 
permits  nonperformance  or  cancellation 
in  the  event  of  a  force  majeure  or  “Act 
of  God.”  This  would  lead  to  higher 
charter  prices  as  direct  carriers  raised 
prices  to  cover  their  increased  Hnancial 
risk.  Transamerica  also  claimed  that  it 
would  constitute  an  unwarranted 
interference  by  a  government  agency 
into  airline  management  and  labor 
relations,  which  would  shift  the  power 
in  the  bargaining  process  too  far  in  favor 
of  labor.  A  direct  carrier  faced  with  the 
absolute  requirement  of  providing  the 
substitute  service  would  not  be  able  to 
withstand  labor’s  wage  demands  even 
of  they  were  inflationary.  The  potential 
inflationary  impact  of  this  rulemaking 
requires,  according  to  Transamerica,  a 
full  regulatory  analysis  as  described  in 
PS-88, 44  FR  65052,  November  9, 1979. 

Transamerica  stated  that  making  the 
direct  carrier  responsible  for  returning 
stranded  charter  passengers  would  also 
be  unfair  and  discriminatory  if  no 
similar  action  were  taken  regarding 
scheduled  service.  Rather  than 
extending  the  rule  to  scheduled  carriers, 
however,  Transamerica  requested  that  a 
typical  remedy  for  scheduled  service 
passengers  who  are  stranded  be  applied 
to  stranded  charter  passengers.  Under 
the  scheme  favored  by  Transamerica, 
the  operator  and  the  passenger  would  be 
offered  a  choice  between  accepting  a 
refund  of  the  imused  transportation 
deposits  or  alternate  transportation, 
probably  at  a  higher  price. 

Transamerica’s  suggestion,  offering 
stranded  passengers  only  the  option  of  a 
partial  refund  or  substitute 
transportation  home  at  a  higher  price, 
amounts  to  placing  the  risk  of  the  event 
solely  on  the  affected  passengers. 
Although  we  have  by  our  previous 
action  rejected  this  course,  and  again 
tentatively  reject  it  here,  we  recognize 
that  such  a  position  is  not  inconceivable 


and  has  some  points  in  its  favor.  All 
costs  are  ultimately  borne  by 
passengers,  and  the  question  on  this 
point  is  whether  the  costs  added  by  such 
events  as  strikes  should  be  borne  by  all 
passengers  in  the  form  of  slightly 
increased  prices,  or  should  be  borne 
only  by  those  directly  affected,  in  the 
form  of  a  sudden  and  substantial 
additional  cost  of  returning  home.  The 
latter  position  increases  passengers’ 
freedom,  by  minimizing  basic  charter 
prices  and  leaving  the  increment  in  their 
pocket,  and  by  giving  them  the  choice  of 
charter  versus  more  secure  forms  of 
travel,  and  perhaps  the  choice  of  buying 
or  not  buying  insurance  against 
stranding  as  they  choose  to  accept  or 
buy  out  of  the  risk.  This  course  also  has 
the  virtue  of  taking  the  government  out 
of  the  picture  and  thus  eliminating 
regulatory  costs,  including  the  intangible 
and  cumulative  costs  of  restricting 
business  management  freedom. 

Our  tentative  decision  not  to  let  the 
burden  of  unexpected  cancellations  fall 
on  stranded  passengers  is  based  on  our 
perception  that  the  public  is  not  willing 
at  this  time  to  accept  this  uncertainty  as 
a  normal  aspect  of  charter  travel. 
Scheduled  carriers,  by  relatively 
uniform  tariff  provisions,  regularly 
accept  the  flight  coupons  of  passengers 
on  other  carriers  whose  flights  have 
been  cancelled  for  any  reason,  so  that 
the  public  does  not  encounter  the 
problem  on  scheduled  service.  The 
average  charter  traveler,  therefore, 
probably  either  is  not  aware  of  the 
possibility  of  stranding  or  does  not 
consider  it  sufhciently  prdbable  to 
worry  about.  From  our  experience  with 
stranded  charter  passengers  in  recent 
years,  it  appears  that  many  of  them 
were  not  prepared  for  the  possibility, 
some  did  not  have  immediate  access  to 
funds  to  return  home,  and  they  generally 
looked  to  the  U.S.  government  to  “cure” 
the  problem.  In  short,  charter  stranding 
seems  to  be  generally  viewed  by  those 
,  concerned  as  an  emergency.  As  long  as 
it  is  viewed  in  that  way,  and  not  as  an 
accepted  gamble  incident  to  charters, 
we  feel  that  the  public  interest  lies  in 
dealing  with /orce  majeure  interruptions 
in  an  orderly  way,  requiring  the  industry 
to  protect  the  public  from  the 
unexpected. 

Section  380.31(f)  now  requires  the 
charter  operator  to  include  a  space  in 
the  operator-participant  contract  to  be 
checked  by  passengers  who  wish  to  find 
out  about  trip  cancellation  insurance. 
That  insurance,  however,  deals  only 
with  the  loss  of  a  deposit  due  to  the 
participant’s  cancellation.  As  a  possible 
alternative  to  the  rule  proposed  here,  we 
request  comments  on  whether 


passenger’s  insurance  for  force  majeure 
cancellation  would  be  available,  and 
would  be  preferable  to  the  proposed 
rule. 

The  remaining  question  is  whether  the 
direct  carrier  or  the  charter  operator 
should  bear  the  primary  burden  of 
ensuring  that  the  passengers  are 
returned  home.  The  Board  now 
tentatively  concludes  that  the  direct  air 
carriers  should  have  this  responsibility 
and  should  not  be  able  to  escape  it  by 
the  inclusion  of  a  force  majeure  clause 
in  their  charter  contracts.  The  direct 
carrier  is  the  party  in  the  best  position  to 
make  alternate  arrangements.  It  will 
generally  have  greater  bargaining  power 
and  greater  Hnancial  resources 
immediately  available  to  it,  and  is  thus 
in  a  better  position  than  the  operator  to 
obtain  and  pay  for  substitute 
transportation.  Also,  the  direct  carrier  is 
likely  to  have  superior  knowledge  about 
the  likelihood  of  many  types  of  service 
disruptions. 

For  example,  although  a  union 
typically  decides  whether  to  strike,  the 
direct  carrier  is  usually  aware  of  labor 
problems,  and  typically  is  also  aware  of 
the  termination  date  of  its  labor 
contracts,  or  other  dates  on  which  a 
strike  may  occur.  On  the  basis  of  this 
knowledge,  the  direct  carrier  can  cancel 
the  charter  in  advance  or  take  other 
anticipatory  actions  that  will  minimize 
its  costs  and  the  hardships  of  the  charter 
participants.  Indeed,  one  of  the 
underlying  purposes  of  this  rule  would 
be  to  discourage  a  carrier  from  taking 
charter  passengers  on  the  outbound  leg 
of  a  charter  when  it  anticipates  that  it 
may  be  unable  to  provide  or  arrange  for 
the  promised  return  transportation. 

Another  reason  for  granting  the 
petition  is  that  the  direct  air  carrier  is 
more  likely  to  be  accessible  to  stranded 
charter  passengers.  Most  charter 
operators  do  not  have  representatives 
stationed  at  the  flight’s  destination, 
especially  where  the  charter  involves  an 
international  flight.  The  airline  typically 
does  have  a  representative  there. 
Moreover,  the  charter  passengers  are 
more  likely  to  be  aware  of  the  identity 
of  the  airline  on  which  they  are  traveling 
than  that  that  of  the  operator  who 
arranged  their  tour,  and  are  likely  to 
turn  to  the  airline  for  help. 

These  factors  tend  to  make  it  in  the 
public  interest  to  prohibit  carriers  from 
including  the  force  majeure  clause  in 
charter  contracts.  In  enacting  the  Airline 
Deregulation  Act  of  1978,  Pub.  L.  95-504, 
Congress  did  not  intend  to  limit  the 
Board’s  authority  to  adopt  regulations 
for  the  protection  of  charter  consumers. 
Conference  Report  No.  95-1779,  95th 
Cong.,  2d  Sess.  68,  reprinted  in  (1978) 
U.S.  Code  Cong.  &  Ad.  News  3773,  3785. 
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We  consider  the  adequate  service 
provision  of  section  404(a).  the 
prohibition  on  unfair  practices  in  section 
411,  and  our  general  powers  under 
section  204  of  the  Act  to  be  sufficient 
authority  for  taking  this  action. 

We  do  not  agree  that  the  adoption  of 
the  rule  proposed  here  would  be 
discriminatory.  We  have  not  foimd  that 
that  there  is  so  serious  a  problem  for 
passengers  on  scheduled  service  as  to 
warrant  the  imposition  of  additional 
rules  for  that  mode.  Many  scheduled 
service  carriers  have  tari^s  agreeing  to 
reroute,  at  no  additional  charge, 
passengers  who  purchased  tickets  prior 
to  a  strike.  We  have,  on  the  other  hand, 
found  from  the  information  before  us 
that  protection  from  stranding  is  needed 
by  charter  passengers.  In  such 
circumstances,  it  is  not  necessary  to 
reach  a  final  decision  on  additional 
protections  for  scheduled  service 
passengers  before  proceeding  with  this 
rulemaking  for  charters.  We  are, 
however,  continuing  to  observe  the 
analogous  situations  concerning 
scheduled  service,  and  specifically 
request  comments  on  whether  the 
problems  caused  by  disruptions  of 
scheduled  service  are  severe  enough  to 
warrant  action. 

We  do  not  dispute  Transamerica’s 
contention  that  this  proposal  may,  if 
adopted,  raise  the  price  of  charters.  Any 
Board  action  to  alleviate  the  problem  of 
strandings  will  have  costs  and  will 
require  a  tradeoff  between  low  prices 
and  improved  consumer  protection.  We 
have  tentatively  decided  that  the 
additional  protection  for  charter 
passengers  proposed  here  is  worth  its 
cost  and  achieves  a  reasonable  balance, 
furthermore,  since  strikes  and  other 
serious  service  interruptions  are  not  a 
frequent  occurrence  in  any  given  year, 
we  do  not  expect  the  cost  increase  to  • 
the  airline  industry  or  the  e^ect  on  the 
economy  to  be  major.  Only  major  cost 
increases  for  airlines  or  an  effect  on  the 
economy  of  100  million  dollars  annually 
would  call  for  us  to  perform  a  formal 
regulatory  analysis.  The  cost  to 
individual  airlines  and  passengers 
should  also  be  minimal.  It  is  likely  that 
the  cost  of  returning  stranded 
passengers  will  be  distributed  among  all 
charter  passengers  by  a  small  increase 
in  the  price  of  all  charter  tickets.  This 
seems  preferable  to  placing  the  total 
financial  burden  on  the  unfortimate  few 
who  are  the  victims  of  an  interruption  in 
service.  Conunenters  disagreeing  with 
this  cost  assessment  should  present 
detailed  cost  data  to  support  their 
claims. 

The  Board  is  therefore  granting  the 
petition  for  rulemaking  and  proposing  to 


prohibit  direct  carriers  from  including 
the  force  majeure  clause  in  charter 
contracts.  Under  this  proposal,  failure  of 
the  direct  air  carrier  to  perform  the 
return  transportation  would  be  a  breach 
of  the  charter  contract,  and  the  charter 
operator  or  other  charter  would  be 
entitled  to  pursue  normal  contract 
remedies  against  the  airline. 

The  proposed  amendment  is  intended 
to  make  clear  that  the  carrier  under 
contract  must  provide  or  arrange  for 
return  transportation  without  attempting 
to  pass  through  its  costs  incurred  by  the 
force  majeure  event.  Otherwise,  the 
change  could  be  made  nugatory  by 
contract  provisions  that  force  the  tour 
operator  to  pay  such  additional  costs. 

By  stating  in  proposed  §  207.4b  that  the 
charter  contract  may  not  contain  force 
majeure  provisions  “abrogating  or 
limiting  [its  obligations  to  provide  return 
transportation]  in  any  way,  or  raising 
the  price  of  the  service  provided,"  the 
proposed  amendments  would  have  the 
effect  of  eliminating  the  contract- 
altering  effect  of  strikes  and  other 
disruptive  events,  it  would  not,  however, 
prevent  cost  pass-through  clauses  for 
reasons  such  as  higher  ffiel  costs,  since 
they  would  not  be  “events  that  disrupt 
the  carrier’s  operations." 

The  Golden  Holiday  petition  was 
directed  primarily  to  interruptions  in 
service  caused  by  strikes  against  the 
direct  carrier.  We  specifically  request 
comments  on  whether  the  relief  should 
be  directed  only  to  that  type  of  event  or 
whether  it  should  be  of  a  broader  nature 
as  we  propose. 

To  facilitate  arrangements  for 
substitute  transportation,  we  are  also 
proposing  exceptions  to  the  planeload 
requirement  and  to  restrictions  in 
carriers’  certificates  or  permits.  The 
current  rules  allows  charter  flights  that 
consist  of  two  or  more  groups,  as  long  as 
the  entire  capacity  of  a  plane  is  booked 
for  charter  service.  A  paragraph  would 
be  added  to  §§  207.11,  208.6,  212.8,  and 
214.7  containing  exceptions  from  this 
requirement  for  planeloads  that  are  not 
full  as  a  result  of  arrangements  for 
substitute  transportation.  This  would 
remove  any  barriers  to  the  provision  of 
substitute  service. 

Problems  of  arranging  substitute 
transportation  would  also  be  eased  by 
allowing  the  direct  carrier  to 
subcontract  with  any  carrier  that  has  a 
plane  available,  regardless  of  whether 
that  other  carrier  would  ordinarily  have 
certificate  or  permit  authority  to  perform 
that  charter.  The  need  to  minimize  the 
hardship  to  stranded  passengers 
overrides  any  concerns  about  excessive 
wet-leasing  or  unauthorized 
transportation,  other  than  cabotage,  that 
might  otherwise  be  controlling. 


The  amendment  of  Part  214  proposed 
here  would  add  a  paragraph  to  §  214.7, 
exempting  foreign  charter-only  carriers 
from  secton  402  of  the  Act  to  the  extent 
necessary  to  perform  substitute  charters 
outside  the  area  described  in  their 
permits.  For  the  same  reason,  we  are 
proposing  an  amendment  to  Part  208 
that  would  add  a  paragraph  to  §  208.6, 
exempting  U.S.  charter  carriers  from 
section  401  of  the  Act  to  allow  such 
charters  outside  the  area  described  in 
their  certificates.  The  exemption  for 
foreign  carriers  in  Part  214  would  be 
limited  to  charters  in  foreign  air 
transportation. 

Accordingly,  the  Civil  Aeronautics 
Board  proposes  to  amend  Chapter  II  of 
Title  14,  Code  of  Federal  Regulations,  as 
follows: 

1.  In  Part  207,  the  Table  of  Contents 
would  be  amended  by  adding  a  new 

§  207.4b  to  Subpart  A,  to  read: 

PART  207— CHARTER  TRIPS  AND 
SPECIAL  SERVICES 

Subpart  A— General  Provisions 
***** 

Sec. 

207.4b  Carrier's  obligation  in  case  of 
interruptions  of  its  service. 

***** 

2.  A  new  §  207.4b  would  be  added,  to 
read: 

§  207.4b  Carrier’s  obligation  in  case  of 
interruptions  of  its  service. 

(a)  A  charter  contract  between  a 
direct  air  carrier  and  a  charter  operator 
that  includes  an  obligation  of  the  carrier 
to  perform  a  return  trip  for  charter 
participants  shall  contain  no  provisions 
abrogating  or  limiting  that  obligation  in 
any  way,  or  raising  the  price  of  the 
service  provided,  because  of  labor 
problems,  equipment  shortages  or 
difficulties,  force  majeure,  or  other 
events  that  disrupt  the  carrier’s 
operations.  The  carrier’s  contractual 
obligation  to  perform  the  return  trip, 
either  directly  or  by  arranging  substitute 
transportation,  shall  thus  remain  in 
force  despite  such  events,  and  may  be 
enforced  by  any  legal  means  available 
to  the  contracting  charter  operator  or  the 
participants. 

(b)  Nothing  in  this  section  shall 
exempt  a  charter  operator  from  its 
obligation  to  refund  participants’  money 
under  §  380.32  or  380.33  of  this  chapter  if 
the  return  transportation  is  not  provided 
by  the  air  carrier. 

3.  In  S  207.11,  a  new  paragraph  (c) 
would  be  added,  to  read: 

S  207.1 1  Charter  flight  limitations. 
***** 
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(c)  To  the  extent  necessary  to  provide 
air  transportation  in  case  of 
interruptions  of  service,  an  air  carrier 
may  perform  a  charter  with  less  than  the 
entire  capacity  of  an  aircraft  engaged, 
notwithstanding  paragraphs  (aK2), 

(a)(3),  and  (a)(4)  of  this  section. 

4.  In  Part  208,  the  Table  of  Contents 
would  be  amended  by  adding  a  new 

S  208.31c  to  Subpart  A,  to  read: 

PART  208— TERMS,  CONDITIONS,  AND 
LIMITATIONS  OF  CERTIFICATES  TO 
ENGAGE  IN  CHARTER  AIR 
TRANSPORTATION 

Subpart  A— General  Provisions 
***** 

Sec. 

§  208.31c  Carrier's  obligation  in  case  of 
interruptions  of  its  service. 

***** 

5.  In  S  208.6,  new  paragraphs  (c)  and 

(d)  would  be  added,  to  read: 

§  208.6  Charter  flight  limitations. 
***** 

(c)  To  the  extent  necessary  to  provide 
air  transportation  in  case  of 
interruptions  of  service,  an  air  carrier 
may  perform  a  charter  with  less  than  the 
entire  capacity  of  an  aircraft  engaged, 
notwithstanding  paragraphs  (a)(2), 

(a)(3),  and  (a)(4)  of  this  section. 

(d)  Each  air  carrier  operating  under 
this  part  is  hereby  exempted  from 
section  401  of  the  Act  to  the  extent 
necessary  to  provide,  in  case  of 
interruptions  of  service,  substitute 
transportation  outside  the  area 
described  in  its  certificate  for  charter  * 
passengers  of  another  air  carrier  or 
foreign  air  carrier,  in  accordance  with 
paragraph  (a)(2)(i)  or  (a)(3)(i)  of  this 
section. 

6.  A  new  $  208.31c  would  be  added,  to 
read: 

S  208.31c  Carrier’s  obligation  in  case  of 
Interruptions  of  its  service. 

The  provisions  of  §  207.4b  of  this 
chapter  shall  apply  to  passenger 
charters  operated  under  this  part. 

7.  In  Part  212,  the  Table  of  Contents 
would  be  amended  by  adding  a  new 

§  212.3b  to  Subpart  A,  to  read: 

PART  212— CHARTER  TRIPS  BY 
FOREIGN  AIR  CARRIERS 

Subpart  A— General  Provisions 
***** 

Sec. 

212.3b  Carrier's  obligation  in  case  of 
interruptions  of  its  service. 

***** 

8.  A  new  §  212.3b  would  be  added,  to 
read: 


§  212.3b  Carrier’s  obligation  In  case  of 
interruptions  of  its  service. 

The  provisions  of  §  207.4b  of  this 
chapter  shall  apply  to  passenger 
charters  operated  under  this  part. 

9.  In  §  212.8,  a  new  paragraph  (c) 
would  be  added,  to  read: 

§  212.8  Charter  flight  limitations. 
***** 

(c)  To  the  extent  necessary  to  provide 
air  transportation  in  case  of 
interruptions  of  service,  an  air  carrier 
may  perform  a  charter  with  less  than  the 
entire  capacity  of  an  aircraft  engaged, 
notwithstandin^paragraphs  (a)(1), 

(a)(2),  and  (a)(3)  of  this  section. 

10.  In  Part  214,  the  Table  of  Contents 
would  be  amended  by  adding  a  new 

S  214.13b,  to  read: 

PART  214— TERMS,  CONDITIONS,  AND 
LIMITATIONS  OF  FOREIGN  AIR 
CARRIER  PERMITS  AUTHORIZING 
CHARTER  TRANSPORTATION  ONLY 
***** 

Sec. 

214.13b  Carrier’s  obligation  in  case  of 
interruptions  of  its  service. 

***** 

11.  In  §  214.7,  new  paragraphs  (d)  and 

(e)  would  be  added,  to  read: 

§  214.7  Charter  flight  limitations. 

(d)  To  the  extent  necessary  to  provide 
air  transportation  in  case  of 
interruptions  of  service,  a  foreign  air 
carrier  may  perform  a  charter  with  less 
than  the  entire  capacity  of  an  aircraft 
engaged,  notwithstanding  paragraphs 
(a),  (b),  and  (c)  of  this  section. 

(e)  Each  foreign  air  carrier  operating 
under  this  part  is  hereby  exempted  from 
section  402  of  the  Act  to  the  extent 
necessary  to  provide,  in  case  of 
interruptions  of  service,  substitute 
transportation  outside  the  area 
described  in  its  permit  for  charter 
passengers  of  another  air  carrier  or 
foreign  air  carrier,  in  accordance  with 
paragraph  (a)(1)  or  (b)(1)  of  this  section 
and  the  provisos  in  §  214.9a(a)  (post¬ 
charter  reporting  required  but  not 
Statement  of  Authorization).  This 
exemption  is  limited  to  charters  in 
foreign  air  transportation. 

12.  A  new  §  214.13b  would  be  added, 
to  read: 

§  214.13b  Carrier’s  obligation  in  case  of 
interruptions  of  its  service. 

The  provisions  of  §  207.4b  of  this 
chapter  shall  apply  to  passenger 
charters  operated  under  this  part. 

(Secs.  204, 401,  402, 404,  and  411  of  the 
Federal  Aviation  Act  of  1958,  as  amended,  72 
Stat.  743,  754,  757, 760,  and  769;  49  U.S.C. 
1324, 1371, 1372, 1374,  and  1381) 


By  the  Civil  Aeronautics  Board. 
Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc.  80-20781  Filed  7-10-80;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[LR-1173] 

Reserve  for  Certain  Guaranteed  Debt 
Obligations 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
treatment  of  reserves  for  certain 
guaranteed  debt  obligations.  Changes  in 
the  applicable  tax  law  were  made  by  the 
Act  of  November  2, 1966.  The 
regulations  would  provide  the  public 
with  the  guidance  needed  to  comply 
with  that  Act  and  would  affect 
taxpayers  who  have  a  reserve  for 
guaranteed  debt  obligations  or  intend  to 
set  up  such  a  reserve. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  September  9, 1980.  The 
amendments  are  proposed  to  be 
generally  effective  for  taxable  years 
ending  after  October  21, 1965. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
[LR-1173],  Washington,  D.C.  20224. 

FOR  FURTHER  INFORMA'HON  CONTACT: 
Phoebe  A.  Mix  of  the  Legislation  and 
Regulations  Division,  Office  of  the  Chief 
Counsel,  Internal  Revenue  Service,  1111 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20224,  Attention:  CC:LR:T,  202-566- 
3671,  not  a  toll-free  call. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under 
section  166  (f)  of  the  Internal  Revenue 
Code  of  1954.  These  amendments  are 
proposed  to  conform  the  regulations  to 
changes  made  by  the  Act  of  November 
2, 1966  (Pub.  L.  89-722,  80  Stat.  1151)  (the 
Act),  which  added  section  166  (g)  to  the 
Internal  Revenue  Code  of  1954.  Action 
166  (g)  was  redesignated  as  section  166 

(f)  by  section  605  of  the  Tax  Reform  Act 
of  1976  (90  Stat.  1575).  The  regulations 
are  to  be  issued  under  the  authority 
contained  in  sections  166  (f)  and  7805  of 
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the  Internal  Revenue  Code  of  1954  (26 
U.S.C.  166  (f)  and  7805). 

Discussion 

Section  166  (f)  (1)  provides  that  a 
taxpayer  who  is  a  dealer  in  property 
may  take  an  income  tax  deduction  for 
reasonable  additions  to  a  reserve  for 
bad  depts  which  may  arise  from  the 
dealer’s  contingent  liability  as  a 
guarantor,  endorser,  or  indemnitor  of 
debt  obligations  arising  out  of  the  sale 
by  the  dealer  of  real  property  or  tangible 
personal  property  (including  related 
services]  in  the  ordinary  course  of  the 
dealer’s  trade  or  business. 

Section  166  (f)  (2)  makes  section  166 
(f)  (1)  the  exclusive  section  under  which 
a  deduction  is  allowable  for  an  addition 
to  a  reserve  for  guaranteed  debt 
obligations. 

Section  166  (f)  (3)  provides  that  a 
taxpayer  shall  establish  an  opening 
balance  for  a  reserve  for  section  166  (f) 

(1)  (A)  guaranteed  obligations  as  if  the 
taxpayer  had  maintained  the  reserve  in 
prior  years. 

To  prevent  a  doubling  up  of 
deductions  in  the  period  of  transition 
from  the  specific  diarge-off  method  of 
treating  these  obligations  to  the  new 
method  section  166(f)(4)  provides  that 
the  opening  balance  of  the  new  reserve 
must  be  placed  in  a  suspense  account 
Sections  81  and  166(f)(1)(B)  mandate  an 
addition  to  or  a  deduction  from  income 
based  upon  a  required  annual 
adjustment  to  the  suspense  account. 

Generally,  section  166(f)  is  effective 
for  taxable  years  ending  after  October 
21, 1965.  However,  section  2(b)  of  the 
Act  sets  forth  a  transitional  rule 
allowing  some  taxpayers  to  take 
deductions  in  earlier  years. 

In  addition,  section  1(c)  of  the  Act 
allows  taxpayers  a  grace  period  in 
which  to  adopt  such  a  reserve  method 
without  obtaining  the  permission  of  the 
Service.  The  proposed  regulations  would 
extend  that  grace  period  until  ninety 
days  after  the  regulations  are  finalized. 

Nothing  in  the  new  law  or  these 
proposed  amendments  would  affect  the 
longstanding  principle  that  additions  to 
a  reserve  for  bad  debts  previously 
deducted  in  computing  taxable  income 
must  be  included  in  taxable  income 
when  and  to  the  extent  that  the  reserve 
is  no  longer  necessary. 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  six  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 


hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  tiihe  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Phoebe  A.  Mix 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel, 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of 
substance  and  style. 

Proposed  Amendments,  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  1  are  as  follows: 

Paragraph  1.  Section  1.166-1  is 
amended  by  adding  a  new  paragraph 
(b](4]  to  read  as  follows: 

§1.166-1  Bad  debts. 
***** 

Manner  of  selection  method.  *  *  * 
(4)  Nothwithstanding  paragraph  (b) 

(1),  (2),  and  (3)  of  this  section,  a  dealer  in 
property  currently  employing  the  accural 
method  of  accounting  and  currently 
maintaining  a  reserve  for  bad  debts 
under  section  166(c)  (which  may  have 
included  guaranteed  debt  obligations 
described  in  section  166(f)(1)(A))  may 
establish  a  reserve  for  section 
166(f)(1)(A)  guaranteed  debt  obligations 
for  a  taxable  year  ending  after  October 
21, 1965  under  section  166(f)  and  §  1.166- 
10  by  filing  on  or  before  [insert  the  day 
that  is  ninety  days  after  publication  in 
the  Federal  Register  of  final  regulations 
under  section  166(f)]  an  amended  return 
indicating  that  such  a  reserve  has  been 
established.  The  establishment  of  such  a 
reserve  will  not  be  considered  a  change 
in  method  of  accounting  for  purposes  of 
section  446(e].  However,  an  election  by 
a  taxpayer  to  establish  a  reserve  for  bad 
debts  under  section  166(c)  shall  be 
treated  as  a  change  in  method  of 
accounting.  See  also  §  1.166-4,  relating 
to  reserve  for  bad  debts,  and  §  1.166-10, 
relating  to  reserve  for  guaranteed  debt 
obligations. 

***** 

Par.  2.  Paragraph  (a)  of  §  1.166-4  is 
amended  by  adding  at  the  end  thereof 
the  following: 

§  1.166-4  Reserve  for  bad  debts. 

[a]  Allowance  of  deduction.  *  *  * 

This  paragraph  applies  both  to  bad 
debts  owed  to  the  taxpayer  and  to  bad 
debts  arising  out  of  section  166(f)(1)(A) 
guaranteed  debt  obligations.  If  a  reserve 


is  maintained  for  bad  debts  arising  out 
of  section  166(f)(1)(A)  guaranteed  debt 
obligations,  then  a  separate  reserve 
must  also  be  maintained  for  all  other 
debt  obligations  of  the  taxpayer  in  the 
same  trade  of  business,  if  any.  A 
taxpayer  may  not  maintain  a  reserve  for 
bad  debts  arising  out  of  section 
166(f)(l)(A]  guaranteed  debt  obligations 
if  with  respect  to  direct  debt  obligations 
in  the  same  trade  or  business  the 
taxpayer  takes  deductions  when  the 
debts  become  worthless  in  whole  or  in 
part  rather  than  maintaining  a  reserve 
for  such  obligations.  See  §  1.166-10  for 
rules  concerning  section  166(f)(1)(A) 
guaranteed  debt  obligations. 
***** 

Par.  3.  The  following  new  section  is 
inserted  immediately  after  §  1.166-9: 

§  1.166-10  Reserve  for  guaranteed  debt 
obligations. 

(a)  Definitions.  The  following 
provisions  apply  for  purposes  of  this 
section  and  section  166(f): 

(1)  Dealer  in  property.  A  dealer  in 
property  is  a  person  Who  regularly  sells 
property  in  the  ordinary  course  of  the 
person’s  trade  or  business. 

(2)  Guaranteed  debt  obligation.  A 
guaranteed  debt  obligation  is  a  legal 
duty  of  one  person  as  a  guarantor, 
endorser  or  indemnitor  of  a  second 
person  to  pay  a  third  person.  It  does  not 
include  duties  based  solely  on  moral  or 
good  public  relations  considerations 
that  are  not  legally  binding.  A 
guaranteed  debt  obligation  typically 
arises  where  a  seller  receives  in 
payment  for  property  or  services  the 
debt  obligation  of  a  purchaser  and  sells 
that  obligation  to  a  third  party  with 
recourse.  However,  a  guaranteed  debt 
obligation  also  may  arise  out  of  a  sale  in 
respect  of  which  there  is  no  direct 
debtor-creditor  relationship  between  the 
debtor  purchaser  and  the  seller.  For 
example,  it  arises  where  a  purchaser 
borrows  money  from  a  third  party  to 
make  payment  to  the  seller  and  the 
seller  guarantees  the  payment  of  the 
purchaser’s  debt.  Generally,  debt 
obligations  which  are  sold  without 
recourse  do  not  result  in  any  obligation 
of  the  seller  as  a  guarantor,  endorser,  or 
indemnitor.  However,  there  are  certain 
without-recourse  transactions  which 
may  give  rise  to  a  seller’s  liability  as  a 
guarantor  or  indemnitor.  For  example, 
such  a  liability  may  arise  where  a  holder 
of  a  debt  obligation  holds  money  or 
other  property  of  a  seller  which  the 
holder  may  apply,  without  seeking 
permission  of  the  seller,  against  any 
uncollectible  debt  obligations 
transferred  to  the  holder  by  the  seller 
without  recourse,  or  where  the  seller  is 
under  a  legal  obligation  to  reacquire  the 
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real  or  tangible  personal  property  from 
the  holder  of  the  debt  obligation  who 
repossessed  property  in  satisfaction  of 
the  debt  obligations. 

(3)  Real  or  tangible  personal  property. 
Real  or  tangible  personal  property 
generally  does  not  include  other  forms 
of  property,  such  as  securities,  tjtowever, 
if  Ae  sale  of  other  property  is  related  to 
the  sale  of  actual  real  or  tangible 
personal  property,  the  other  property 
will  be  considered  to  be  real  or  tangible 
personal  property.  In  order  for  the  sale 
of  other  property  to  be  related,  it  must 
be¬ 
lt)  Incidental  to  the  sale  of  the  actual 
real  or  tangible  personal  property;  and 
(ii)  Made  under  an  agreement,  entered 
into  at  the  same  time  as  the  sale  of 
actual  real  or  tangible  personal 
property,  between  the  dealer  in  that 
property  and  the  customer  with  respect 
to  that  property. 

The  other  property  may  be  charged  for 
as  a  part  of,  or  in  addition  to,  the  salet 
price  of  the  actual  real  or  tangible 
personal  property.  If  the  value  of  the 
other  property  is  not  greater  than  20 
percent  of  the  total  sales  price,  including 
the  value  of  all  related  services  other 
than  financing  services,  the  sale  of  the 
other  property  is  related  to  the  sale  of 
actual  real  or  tangible  personal 
property. 

(4)  Related  services.  In  the  case  of  a 
sale  of  both  property  and  services  a 
determination  must  be  made  as  to 
whether  the  services  are  related  to  the 
property.  Related  services  include  only 
those  services  which  are — 

(i)  Incidental  to  the  sale  of  the  real  or 
tangible  personal  property:  and 

(ii)  To  be  performed  under  an 
agreement,  entered  into  at  the  same  time 
as  the  sale  of  the  property,  between  the 
dealer  in  property  and  the  customer 
with  respect  to  the  property. 

Delivery,  Hnancing,  installation, 
maintenance,  repair,  or  instructional 
services  generally  qualify  as  related 
services.  The  services  may  be  charged 
for  as  a  part  of,  or  in  addition  to,  the 
sales  price  of  the  property.  Where  the 
value  of  all  services  other  than  financing 
services  is  not  greater  than  20  percent  of 
the  total  of  the  sales  price  of  the 
property,  including  the  value  of  all  the 
services  other  than  financing  services, 
all  of  the  services  are  considered  to  be 
incidental  to  the  sale  of  the  property. 
Where  the  value  of  the  services  is 
greater  than  20  percent,  the 
determination  as  to  whether  a  service  is 
a  related  service  in  a  particular  case  is 
to  be  made  on  the  basis  of  all  relevant 
facts  and  circumstances. 

(5)  Examples.  The  following  examples 
apply  to  paragraph  (a)  (4)  of  this  section: 


Example  (1).  A.  a  dealer  in  television  sets, 
sells  a  television  set  to  B.  his  customer.  If  at 
the  time  of  the  sale  A,  for  a  separate  charge 
which  is  added  to  the  sales  price  of  the  set 
and  which  is  not  greater  than  20  percent  of 
the  total  sales  price,  provides  a  3-year  service 
contract  on  only  that  television  set,  the 
service  contract  is  a  related  service 
agreement.  However,  if  A  does  not  sell  the 
service  contract  to  B  contemporaneously  with 
the  sale  of  the  television  set,  as  would  be  the 
case  if  the  service  agreement  were  entered 
into  after  the  sale  of  the  set  were  completed, 
or  if  the  service  contract  includes  services  for 
a  television  set  in  addition  to  the  one  then 
sold  by  A  to  B,  the  service  contract  is  not  an 
agreement  for  a  related  service. 

Example  (2).  C,  an  automobile  dealer,  at 
the  time  of  the  sale  by  C  of  an  automobile  to 
D,  agrees  to  make  available  to  D  driving 
instructions  famished  by  the  M  driving 
school,  the  cost  of  which  is  included  in  the 
sale  price  of  the  automobile  and  is  not  greater 
than  20  percent  of  the  total  sales  price.  C  also 
agrees  to  pay  M  for  the  driving  instructions 
furnished  to  D.  Since  C’s  agreement  with  D  to 
make  available  driving  instructions  is 
incidental  to  the  sale  of  the  automobile,  is 
made  contemporaneously  with  the  sale,  and 
is  charged  for  as  part  of  the  sales  price  of  the 
automobile,  it  is  an  agreement  for  a  related 
service.  In  contrast,  however,  because  M’s 
agreement  with  C  is  not  an  agreement 
between  the  dealer  in  property  and  the 
customer,  M’s  agreement  with  C  to  provide 
driving  instructions  to  Cs  customers  is  not  an 
agreement  for  a  related  service. 

(b)  Incorporation  by  reference  of 
section  166(c)  rules.  A  reserve  for 
section  166(f)(1)(A)  guaranteed  debt 
obligations  must  be  established  and 
maintained  under  the  rules  applicable  to 
the  reserve  for  bad  debts  under  section 
166(c).  For  example,  the  rules  in  §  1.166- 
4(b),  relating  to  what  constitutes  a 
reasonable  addition  to  a  reserve  for  bad 
debts  and  to  correction  of  errors  in  prior 
estimates,  apply  to  a  reserve  for  section 
166(f)(1)(A)  guaranteed  debt  obligations 
as  well. 

(c)  Special  requirements.  Any  reserve 
for  section  166(0(1)(A)  guaranteed  debt 
obligations  must  be  established  and 
maintained  separately  from  any  reserve 
or  other  debt  obligations.  In  addition,  a 
taxpayer  who  charges  off  direct  debts 
when  they  become  worthless  in  whole 
or  in  part  rather  than  maintaining  a 
reserve  for  such  obligations  may  not 
maintain  a  reserve  for  section 
166(f)(1)(A)  guaranteed  debt  obligations 
in  the  same  trade  or  business. 

(d)  Requirement  of  statement.  A 
taxpayer  who  uses  the  reserve  method 
of  treating  section  166(f)(1)(A) 
guaranteed  debt  obligations  must  attach 
to  his  return  for  each  taxable  year  and 
for  each  trade  or  business  for  which  the 
reserve  is  maintained  a  statement 
showing — 


(1)  The  total  amount  of  these 
obligations  at  the  beginning  of  the 
taxable  year, 

(2)  'The  total  amount  of  these 
obligations  incurred  during  the  taxable 
year; 

(3)  The  amount  of  the  initial  balance 
of  the  suspense  account,  if  any, 
established  with  respect  to  these 
obligations; 

(4)  'The  balance  of  the  suspense 
accoimt,  if  any,  at  the  beginning  of  the 
taxable  year, 

(5)  The  adjustment,  if  any,  to  that 
account; 

(6)  'The  adjusted  balance,  if  any,  at  the 
close  of  the  taxable  year; 

(7)  The  reconciliation  of  the  begiiming 
and  closing  balances  of  the  reserve  for 
these  obligations  and  the  computation  of 
the  addition  to  the  reserve;  and 

(8)  The  taxable  year  for  which  the 
reserve  for  these  cktigations  was 
established. 

(e)  Computation  of  opening  balance — 
(1)  In  general.  The  opening  balance  of  a 
reserve  for  section  166(fKl)(A) 
guaranteed  debt  obligations  established 
for  the  first  taxable  year  fcx^  which  a 
taxpayer  maintains  such  a  reserve  shall 
be  determined  as  if  the  taxpayer  had 
maintained  such  a  reserve  for  the 
taxable  years  preceding  that  taxable 
year.  The  amount  of  the  opening  balance 
may  be  determined  under  the  following 
formula: 

SNL 

OB  >  CG  X _ 

SG 

where — 

OB  =  the  opening  balance  at  the 

beginning  of  the  first  taxable  year 
CG  =  the  amount  of  these  obligations  at 
the  close  of  the  last  preceding 
taxable  year 

SG  =  the  sum  of  the  amounts  of  these 
obligations  at  the  close  of  the  five 
preceding  taxable  years 
SNL  =  the  sum  of  the  amounts  of  net 
losses  arising  from  these  obligations 
for  the  five  preceding  taxable  years 

(2)  Example.  The  following  example 
applies  to  paragraph  (e)  (1)  of  this 
section. 

Example.  For  1977,  A,  a  dealer  in 
automobiles  who  uses  the  calendar  year  as 
the  taxable  year,  adopts  in  accordance  with 
this  section  the  reserve  method  of  treating 
section  166  (f)  (1)  (A)  guaranteed  debt 
obligations.  A’s  first  year  in  business  as  an 
automobile  dealer  is  1973.  For  1972, 1973, 
1974, 1975,  and  1976,  A’s  records  disclose  the 
following  information  with  respect  to  these 
obligations: 
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Obligationa  Grow  kwaes  Racovariaa  Nalloesea 
outatanding  from  theta  fromthate  fiomtheta 
atckMa  oMgationt  obkgaliorta  obNgaliont 
of  year 

1972 _ 

$0 

$0 

$0 

$0 

1973 _ 

780,000 

9,700 

1,000 

8,700 

1974 _ 

795,000 

8,900 

1,050 

7,850 

1975 _ 

850,000 

8,850 

850 

8,000 

1978 _ 

820,000 

9,300 

1,400 

7,900 

Total 

3,245,000 

36,750 

4,300 

-  32,450 

The  opening  balance  for  1977  of  A’s 
reserve  for  these  obligations  is  $8,200, 
determined  as  follows: 


$32,450 

$8,200  -  $820,000  x _ 

$3,245,000 

(3)  More  appropriate  balance.  A 
taxpayer  may  select  a  balance  other 
than  the  one  produced  under  paragraph 
(e)(1)  of  this  section  if  it  is  more 
appropriate,  based  upon  the  taxpayer's 
actual  experience,  and  in  the  event  the 
taxpayer’s  return  is  examined,  if  the 
balance  is  approved  by  the  district 
director. 

(4)  No  losses  in  the  five  preceding 
taxable  years.  If  a  taxpayer  is  in  the 
taxpayer’s  first  taxable  year  of  a 
particular  trade  or  business,  or  if  the 
taxpayer  has  no  losses  arising  from 
section  166(f)(1)(A)  guaranteed  debt 
obligations  in  a  particular  trade  or 
business  for  any  other  reason  in  the  five 
preceding  taxable  years,  then  the 
taxpayer’s  opening  balance  is  zero  for 
that  particular  trade  or  business. 

(5)  Where  reserve  method  was  used 
before  October  22, 1965.  If  for  a  taxable 
year  ending  before  October  22, 1965,  the 
taxpayer  maintained  a  reserve  for  bad 


(g)  Effective  date — (1)  In  general.  This 
section  is  generally  efiective  for  taxable 
years  ending  after  October  21, 1965. 

(2)  Transitional  rule.  Section  2(b)  of 
the  Act  of  November  2, 1966  (Pub.  L.  89- 
722,  80  Stat.  1151)  allows  additions  to 
section  166(c)  bad  debt  reserves  in 
earlier  taxable  years  on  account  of 
section  166(f)(1)(A)  guaranteed  debt 
obligations  to  be  deducted  for  those 
earlier  taxable  years.  Paragraphs  (c),  (d). 
(e),  and  (f)  of  this  section  do  not  apply  in 
determining  whether  a  deduction  is 
allowed  under  section  2(b)  of  the  Act. 


debts  under  section  166(c)  which 
included  guaranteed  debt  obligations 
described  in  section  166(f)(1)(A),  and  if 
the  taxpayer  is  allowed  a  deduction 
referred  to  in  paragraph  (g)(2)  of  this 
section  on  account  of  those  obligations, 
the  amount  of  the  opening  balance  of  the 
reserve  for  section  166(f)(1)(A) 
guaranteed  debt  obligations  for  the 
taxpayer’s  first  taxable  year  ending 
after  October  21, 1965,  shall  be  an 
amount  equal  to  that  portion  of  the 
section  166(c)  reserve  at  the  close  of  the 
last  taxable  year  which  is  attributable  to 
those  debt  obligations.  The  amount  of 
the  balance  of  the  section  166(c)  reserve 
for  the  taxable  year  shall  be  reduced  by 
the  amoimt  of  the  opening  balance  of  the 
reserve  for  those  guaranteed  debt 
obligations. 

(f)  Suspense  account — (1)  Zero 
opening  balance  cases.  No  suspense 
account  shall  be  maintained  if  the 
opening  balance  of  the  reserve  for 
section  166(f)(1)(A)  guaranteed  debt 
obligations  under  section  166(f)(3)  is 
zero. 

(2)  Example.  The  following  example 
applies  to  section  166(f)(4)(B),  relating  to 
adjustments  to  the  suspense  account: 

Example.  In  1977,  A,  an  individual  who 
operates  an  appliance  store  and  uses  the 
calendar  year  as  the  taxable  year,  adopts  the 
reserve  method  of  treating  section 
166(f)(1)(A)  guaranteed  debt  obligations.  The 
initial  balance  of  A’s  suspense  account  is 
$8,200.  At  the  close  of  1977, 1978, 1979,  and 
1980,  the  balance  of  A’s  reserve  for  these 
obligations  is  $8,400,  $8,250,  $8,150,  and 
$8,175,  respectively,  after  making  the  addition 
to  the  reserve  for  each  year.  The  adjustments 
under  section  166(f)(4)(B)  to  the  suspense 
account  at  the  close  of  each  of  the  years 
involved  are  as  follows: 


See  Rev.  Rul.  68-313  (196&-1C.B.  75)  for 
rules  relating  to  that  deduction. 

Par.  4.  Paragraph(a)(l)(ii)  of 
§  1.381(c)(4)-l  is  amended  by  inserting  a 
new  sentence  between  the  second  and 
third  sentences.  The  new  sentence  reads 
as  follows: 

§  1.381(cK4)-1  Method  of  accounting. 

(a)  Carryover  requirement — (1) 
General  rule.  *  *  * 

(ii)  *  *  *  The  acquiring  corporation 
shall  also  take  into  its  accounts  the 
dollar  balance  of  that  account  of  the 


distributor  or  transferor  corporation 
which  represents  a  suspense  account 
established  by  the  distributor  or 
transferor  corporation  under  section 
166(f)(4)  in  taxable  years  ending  on  or 
before  Ae  date  of  distribution  or 
transfer.  *  *  * 

Jerome  Kurtz, 

Commissioner  of  Internal  Revenue. 

|FR  Doc.  80-20780  Filed  7-10-80;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR  ' 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Ch.  VII 

Grant  Period;  Reclamation 

of  Eligible  Land  and 

Water,  Receipt  of  Petition  for 

Rulemaking  and  Request  for  Public 

Comments 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior, 
Washington,  D.C. 

action:  Notice  of  receipt  of  petition  for 
rulemaking  and  request  for  public 
comments. 

summary:  OSM  seeks  public  comment 
on  a  petition  for  certain  amendments  to 
regulations  found  in  30  CFR  886.13 
relating  to  the  funding  period  for  grants 
to  States  to  support  reclamation  of 
eligible  land  and  water  and  other 
activities  under  approved  State 
Reclamation  Plans.  The  petition 
proposes  regulation  changes  that  would 
allow,  in  certain  specified  situations, 
grant  funding  periods  for  projects  to  be 
extended  beyond  the  present  3  year 
limit  established  in  30  CFR  886.13. 
dates:  Comments  must  be  received  by 
August  11, 1980,  at  the  address  below  by 
no  later  than  5  p.m. 

ADDRESSES:  Written  comments  must  be 
mailed  to:  Office  of  Surface  Mining,  U.S. 
Department  of  the  Interior,  P.O.  Box 
7267,  Benjamin  Franklin  Station, 
Washington,  D.C,  20044;  or  be  hand 
delivered  to:  Office  of  Surface  Mining, 
Room  135,  U.S.  Department  of  the 
Interior,  South  Building,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20245. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  F.  Fulton,  Office  of  Surface 
Mining,  Abandoned  Mine  Lands, 
Division  of  State  and  Indian  Programs, 
Washington,  D.C.  20245,  (202)  343-4530. 
SUPPLEMENTARY  INFORMATION:  On 
October  25, 1978,  the  Secretary  of  the 


(1)  Taxable  year . . . 

1977 

1978 

1979 

1980 

$8,400 

8,200 

200 

$8,250 

8,200 

SO 

$8,150 

8,200 

(50) 

(50) 

8,150 

$8,175 

8,150 

25 

jA)  1  im  {?)  UjMtft'linnf;))  . 

0 

0 

25 

(6)  Closing  suspense  arxount  balance  (line  3  phis  line  5) _ _ 

8,200 

8,200 

8,175 
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Interior  promulgated  the  final  rules  for 
the  Abandoned  Mine  Land  Reclamation 
Program  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977,  30 
U.S.C  2101  et  seq.  (SMCRA].  The  rules 
included  procedures  for  grants  to  States 
having  cm  approved  State  Reclamation 
Plan  for  the  reclamation  of  ehgible  land 
and  water  and  for  other  activities 
necessary  to  carry  out  the  plan  as 
approved.  A  petition  to  amend  30  CFR 
886.13  has  been  submitted  to  OSM  by  Ed 
Herschler  personally  and  as  Governor 
on  behalf  of  the  State  of  Wyoming.  A 
copy  of  this  petition  is  appended  to  this 
notice  as  Appendix  A.  The  petition 
published  herein  seeks  to  amend 
regulations  related  to  the  grant  funding 
period  for  grants  to  States  having  an 
approved  State  Reclamation  Plan  under 
Title  rV  of  Pub.  L  95-87  as  set  forth  in  30 
CFR  888.13. 

The  basic  position  of  the  petitioner  is 
that  rules  and  regulations  currently  in 
effect  result  in  unnecessary  idling  of 
Abandoned  Mine  funds  despite 
Congress’  intent  for  their  expeditious 
use,  and  despite  the  need  by  the  States 
and  localities  for  assistance  in 
communities  impacted  by  coal 
development. 

The  petitioner  states  that  the  existing 
system  forces  States  to  wait  until  the 
last  three  year  grant  period  covering  the 
reclamation  priorities  before  any  coal 
development  impact  assistance  money 
becomes  available.  The  petitioner 
continues  that  this  system  would  be 
objectionable  for  any  State  that  has 
limited,  but  long-term  reclamation  work 
to  accomplish,  and  communities 
presently  suffering  from  increased  coal 
develoment  The  petitioner  concludes 
that  the  proposal  establishes  a  method 
to  extend  the  grant  funding  period  in  a 
manner  consistent  with  the  Surface 
Mining  Act,  while  preserving  the 
Office’s  ability  to  evaluate  the 
administration  of  State  Reclamation 
Plans.  The  petitioner  proposes  amending 
§  886.13  to  address  the  concerns  cited. 

Petitions  To  Initiate  Rulemaking 

This  notice  is  published  pursuant  to  30 
CFR  700.12  seeking  comments  from  the 
public  on  the  petition.  Following  receipt 
and  consideration  of  public  comments, 
OSM  will  issue  the  petitioner  a  written 
decision  either  granting  or  denying  the 
petition.  If  the  petition  is  granted,  OSM 
will  inititate  a  rulemaking  proceeding, 
during  which  the  public  will  be  afforded 
another  opportimity  to  comment. 

Public  Comment  Period 

The  comment  period  on  the  petition 
will  extend  until  August  11, 1980.  All 
written  comments  must  be  received  at 
the  addresses  given  above  by  5  p.m.  on 


August  11, 1980.  Comments  received 
after  that  hour  will  not  be  considered  or 
included  in  the  administrative  record  on 
this  petition.  The  Office  cannot  insure 
that  written  comments  received  or 
delivered  during  the  comment  period  to 
any  other  locations  than  specified  above 
will  be  considered  and  included  in  the 
administrative  record  on  this  petition. 

Availability  of  Copies 

In  addition  to  its  publication  here  as 
Appendix  A,  copies  of  the  petition  and 
copies  of  30  CFR  886.13  are  available  for 
inspection  and  may  be  obtained  at  the 
following  offices: 

OSM  Headquarters,  Department  of  the 
Interior,  South  Building,  Room  135, 

1951  Constitution  Avenue,  N.E., 
Washington,  D.C.  20240;  (202)  343- 
4728 

OSM  Region  L  First  Floor,  Thomas  Hill 
Building,  950  Kanawha  Boulevard, 

East,  Charleston,  West  Virginia  25301; 
(304) 432-8125 

OSM  Region  11,  530  Cay  Street,  S.W., 
Suite  500,  Knoxville,  Tennessee  37902; 
(815) 637-8060 

OSM  Region  III,  Federal  Building  and 
U.S.  Courthouse,  46  East  Ohio  Street, 
Indianapolis,  Ind.  46204;  (317)  269- 
2609 

OSM  Region  IV,  818  Grand  Avenue, 
Scarritt  Building,  5th  Floor,  Kansas 
City,  Ma  64106;  (913)  758-2193 
OSM  Region  V,  Post  Office  Building, 

1823  Stout  Street,  Denver,  Colo.  80202, 
(303)  837-5511Q04 
Dated:  July  7, 1900. 

Walter  N.  Heine, 

Director. 

Petition 

In  the  matter  of  Ed  Herschler,  personally 
and  on  behalf  of  the  State  of  Wyoming; 
petition  to  initiate  rulemaking. 

Pursuant  to  the  provisions  of  201(g]  of  the 
Surface  Mining  Control  and  Reclamation  Act 
of  1977  (hereinafter,  the  Act),  30  U.S.C.  1201 
et  seq.  (Supp.  1978)  and  the  requirements  of 
30  ere  700.12, 1,  Ed  Herschler,  personally  and 
on  behalf  of  the  State  of  Wyoming,  petition 
the  Director  of  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  to  initiate  a 
proceeding  for  the  amendment  of  regulations 
found  at  30  CFR  886.13  related  to  the  grant 
funding  period  for  grants  to  States  having  an 
approved  State  Reclamation  Plan  under  Title 
IV  of  Pub.  L.  95-87.  This  petition  summarizes 
the  object  of  the  proposed  rulemaking 
preceding  and  provides  a  reasonable  basis 
on  facts  and  law  for  amendment  of  the 
regulation. 

Reasons  Why  This  Petition  Should  Be 
Granted 

1.  Throughout  the  development  of  the 
Surface  Mining  Control. and  Reclamation  Act 
of  1977,  Pub.  L.  95-87  (the  Act),  Congress  was 
acutely  aware  of,  and  consistently  provided 
for  the  utilization  of  impact  assistance  funds. 
See  for  example,  H.R.  Rep.  93-1072, 93rd 


Cong.  2nd  Sess.  118  (1974)  (to  accompany 
H.R.  11500),  S.  Rep.  94-28, 94th  Cong.  Ist 
Sess.  38  (1975)  (to  accompany  S.  7),  H.R.  Rep. 
94-45, 94th  Cong.  Ist  Sess.  13  (1975)  (to 
accompany  H.R.  25),  H.R.  Rep.  94-896, 94th 
Cong.,  2d  Sess.  89  (1978)  (to  accompany  H.R. 
9925),  H.R.  Rep.  94-1445, 94th  Cong.  2d  Sess. 
109  (1976)  (to  accompany  H.R.  13950). 

2.  The  result  of  Congress’  attention  to  this 
matter  appears  in  the  Act  as  Section 
402(g)(2),  30  U.S.C  Sec.  1232(g)(2): 

Where  the  Governor  of  a  State  or  the  head 
of  a  governing  body  of  a  tribe  certifies  that  (i) 
objectives  of  the  fimd  set  forth  in  sections  403 
and  409  have  been  achieved,  (ii)  there  is  a 
need  for  construction  of  specific  public 
facilities  in  communities  impacted  by  coal 
development,  (iii)  impact  funds  which  may  be 
available  under  provisions  of  the  Federal 
Mineral  Leasing  Act  of  1920,  as  amended,  or 
the  Act  of  October  20, 1976,  Pub.  L  94-565  (90 
Stat.  2662),  are  inadequate  fw  sudi 
construction,  and  (iv)  the  Secretary  concurs 
in  such  certification,  then  the  Secretary  may 
contiune  to  allocate  all  ot  part  of  the  50  per 
centum  share  to  that  State  or  tribe  for  such 
construction:  Provided,  however.  That  if 
funds  under  this  subparagraph  (2)  have  not 
been  expended  within  three  years  after  their 
allocation,  they  shall  be  available  for 
expenditure  in  any  eligible  area  as 
determined  by  the  Secretary. 

3.  The  State  directed  an  inquiry  to  the 
Secretary  of  Interior  concerning  the  use  of 
Abandoned  Mine  Land  (AML)  funds  for 
community  impact  assistance.  The  purpose  of 
the  inquiry  was  to  determine  the  eairiiept 
possible  time,  consistent  with  the  Act,  that 
the  State  may  use  AML  funds  to  construct 
public  facilities  in  communities  impacted  by 
coal  development 

4.  The  timing  issue  fw  the  use  of  AML 
funds  for  impact  assistance  is  significant  for 
Wyoming.  The  State  has  only  a  limited 
number  of  eligible  lands  and  water  to 
address  under  sectiem  403  of  the  Act.  In 
addition,  the  State  has  relatively  few  voids, 
tunnels,  shafts,  entryways,  or  adverse  surface 
impacts  resulting  fi-om  mining  operations 
which  qualify  for  reclamation  uiuler  section 
409  of  the  Act  However,  Wyoming’s 
communities  are  presently  suffering  fit)m 
increased  coal  development  Total  State 
production  in  1974,  the  year  before  I  took 
office,  was  about  20  million  tons.  By  1978, 
Wyoming  production  had  tripled  to  about  60 
million  tons.  By  1985,  our  most  conservative 
State  projections  indicate  production  of  140 
million  tons,  despite  a  national  softness  in 
the  coal  market  While  this  is  only  about  half 
of  what  Project  Independence  originally 
expected  of  us,  it  wiU  be  more  thqn  enough  to 
cause  significant  community  impact 

5.  The  critical  issue  for  the  resolution  of  the 
timing  problem  lies  in  the  interpretation  of 
when  the  “objectives  of  the  fund  set  forth  in 
sections  403  and  409  have  been  achieved.  ’’ 
Section  402(g)(2)  (emphasis  added).  Does  this 
statutory  precondition  for  the  expenditure  of 
funds  on  impact  assistance  require  the  actual 
completion  of  all  reclamation  projects  under 
sections  403  and  409,  or  may  the  objectives  of 
those  sections  be  deemed  complete  at  any 
earlier  point  in  time  (and  if  so,  when)? 

6.  Based  upon  discussions  with  and 
information  obtained  from  the  Department  of 
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Interior  and  its  Solicitors,  it  is  the  State’s  best 
estimation  that  the  reclamation  objectives 
are  achieved,  not  at  the  completion  of  all 
reclamation  projects,  but  rather  when  the 
AML  funds  are  obligated  under  a  Federal- 
State  grant  agreement  for  expenditure  by  the 
State  on  projects  which  address  all  the 
section  403  and  409  reclamation  objectives. 
This  conclusion  rests  on  the  following 
reasoning. 

7.  The  specific  wording  of  section  402(g](2] 
of  the  Act  is  couched  in  terms  of  the 
achievement  of  objectives.  Although  it  is  not 
clear  what  point  in  time  would  constitute 
accomplishment  of  the  fund’s  objectives,  it  is 
important  to  note  that  Congress  did  not  refer 
specifically  to  the  completion  of  all 
reclamation  projects,  ^cause  a  more 
indefinite  term  was  used,  it  is  arguable  that 
the  Secretary  has  some  flexibility  to 
determine  when  the  objectives  of  the  fund 
have  been  accomplished. 

8.  The  legislative  history  provides  no  clear 
guidance  to  the  resolution  of  the  timing  issue. 
An  inflexible  reading  of  the  Senate  floor 
debate  and  the  Conference  Committee  report 
suggests  that  Congress  intended  for  ail 
reclamation  projects  to  be  completed  prior  to 
allocation  of  impact  assistance  funds.  This 
suggestion  is  conveyed  through  such 
sentences  as:  (emphasis  added.)  ■ 

"[States]  must  Rrst  take  care  o/ abandoned, 
unreclaimed  mines  *  *  *"  Domenici,  123 
Cong.  Rec.  8114  (1977). 

’’  *  *  *  [Tjhe  State  can  decide  to  use  it 
[AML  funds]  for  purposes  of  social  impact 
*  *  *  after  the  orphaned  abandoned  mining 
lands  are  reclaimed  *  *  *.’’  Melcher,  id.  at 
8116. 

“[A]  Her  we  have  reclaimed  our  orphaned 
lands  *  *  *  we  want  to  spend  money  left 
over  for  something  else  rather  than  have  it 
revert  to  the  common  fund.”  Metcalf,  id.  at 
8115. 

“Once  all  the  eligible  lands  in  a  State  *  *  * 
have  been  reclaimed,  all  voids  filled  and  all 
tunnels  sealed,  the  Secretary  has 
discretionary  authority  to  allow  use  of  all  or 
part  of  this  50  percent  for  construction  of 
public  facilities  in  communities  impacted  by 
coal  development.”  H.  Conf.  Kept.  No.  95-493, 
95th  Cong.  1st  Sess.  99  (1977). 

9.  It  is  doubtful,  however,  that  Congress 
intended  for  all  reclamation  projects  to  be 
completed  before  impact  assistance  may  be 
addressed.  Such  a  requirement  would 
contradict  other  statutory  provisions  directed 
to  expeditious  utilization  of  the  AML  funds. 

10.  Section  402(g)(2)  of  the  Act  provides 
that  "the  Secretary  may  continue  to  allocate 
all  or  part  of  the  50  per  centum  share  *  *  * 
for  [public  facility]  construction.” 

liiis  provision  alone  suggests  an  intent  to 
provide  for  continuity  in  the  use  of  the  AML 
funds,  with  no  delay  between  commitment  of 
funds  for  the  reclamation  projects  and 
completion  of  the  actual  work. 

11.  Section  402(g)(2)  of  the  Act  provides 
that  “if  [AML]  funds  *  ‘  *  have  not  been 
expended  within  three  years  after  their 
allocation,  they  shall  be  available  for 
expenditure  in  any  eligible  area  as 
determined  by  the  Secretary.”  This  provision 
clearly  requires  expeditious  utilization  of 
AML  funds  after  the  funds  have  been 
allocated  (which  occurs  at  the  end  of  the 


Rscal  year  in  which  they  have  been 
collected).  30  CFR  872.11(b)(2).  This 
expeditious  utilization  could  not  be 
accomplished  if  the  State  were  required  to 
wait  for  the  actual  completion  of  all 
reclamation  work  before  it  could  spend  the 
allocated  AML  funds  on  impact  assistance. 

12.  A  more  serious  problem  arises, 
however,  with  the  fact  that,  as  the 
reclamation  work  comes  down  to  the  last 
remaining  section  403  and  409  projects,  more 
money  is  likely  to  be  allocated  to  a  State  than 
spent  completing  these  last  projects.  This 
gives  rise  to  the  possibility  that  funds,  not  yet 
available  for  expenditure  on  impact 
assistance  would  revert  back  to  the  Federal 
government.  Such  an  interpretation  of  when 
objectives  are  “achieved”  flies  in  the  face  of 
the  expressed  intent  to  make  the  money 
available  to  the  State  rather  than  have  it 
revert  to  the  common  fund.  Metcalf,  123 
Cong.  Rec.  8115  (1977). 

12.  Based  on  the  above,  the  State  concludes 
that  the  reclamation  objectives  are  achieved, 
not  at  the  completion  of  the  reclamation 
projects,  but  rather  when  sufRcient  funds  are 
obligated  under  the  annual  grant  procedures 
in  Section  405  to  accomplish  all  remaining 
reclamation  projects  as  expeditiously  as 
practicable. 

13.  The  grant  procedures,  as  implemented 
by  30  CFR  Subchapter  R  (Parts  870-^88), 
unduly  delay  the  obligation  of  Federal  funds 
to  accomplish  all  remaining  reclamation 
projects. 

14.  The  grant  procedures  requires  a  grant 
application  from  the  State  iisting  the 
individual  projects  to  be  funded.  30  CFR 
886.15(b)(1).  However,  the  only  costs  which 
can  be  funded  are  those  covering  the  benefit 
attributable  to  the  grant  funding  period.  30 
CFR  886.21(d).  The  grant  funding  period 
covers  three  years.  30  CFR  886.13.  Ther^ore, 
only  three  years  funding  for  projects  may  be 
approved  in  any  one  annual  grant  agreement. 
43  FR  49939,  comment  2  (Oct.  25, 1978).  As 
written,  funding  may  not  be  approved  in  the 
agreement  for  the  life  of  the  proposed  project. 

15.  The  above  discussed  grant  procedures 
and  funding  period  affect  the  availability  of 
impact  assistance  money.  The  three-year 
amount  included  in  the  grant  agreement 
constitutes  the  full  amount  of  AML  funds 
obligated  by  the  Federal  government  for 
expenditure  by  the  State.  30  CFR  886.16(d). 
'Therefore,  the  State  will  have  to  wait  until 
the  last  three-year  segment  in  order  that 
sufficient  funds  will  be  obligated  to 
accomplish  the  remaining  reclamation 
projects.  This  delay  in  funding  is 
substantially  similar  to  the  delay  which 
would  result  if  section  402(g)(2]  is  construed 
to  require  the  actual  completion  of  the  last 
reclamation  project.  The  argument  against 
such  an  interpretation  appears  above,  and  is 
equally  applicable  here.  The  delay  would 
result  in  unnecessary  idling  of  AML  funds 
despite  Congress’  intent  for  their  expeditious 
use  and  despite  the  need  by  the  states  and 
localities  for  impact  assistance. 

The  Proposed  Amendment 

16.  'The  State  proposes  the  following 
amendment  to  30  CFR  886.13: 

30  CFR  886.13  Grant  period. 

(a).  The  grant  funding  period  shall  not 
exceed  3  years.  However,  the  grant  period  for 


administrative  costs  of  the  authorized  agency 
shall  be  for  1  year. 

(b)  Notwithstanding  the  above,  the  grant 
funding  period  may  extend  beyond  three 
years  in  order  to  obligate  Federal  funds 
where  a  state  submits  and  the  Regional 
Director  approves  a  grant  application 
covering  the  total  costs  of  all  projects, 
including  multiphased  projects,  which  are 
necessary  to  achieve  all  the  403  and  409 
objectives  and — 

(/)  This  cost  does  not  excee^  50  percent  of 
the  reclamation  fees  collected  from  within  the 
state  at  the  time  of  the  grant  application; 

(//)  The  state  will  have  contractual 
commitments  to  complete,  as  expeditiously 
as  practicable,  all  projects  to  be  funded;  and 

[Hi]  The  certiffcation  of  section  402(g)(2)  of 
the  Act  has  been  made  for  the  expenditure  of 
money  to  construct  public  facilities  in 
communities  impacted  by  coal  development. 

17.  This  amendment  will  prevent  the  delay 
in  impact  assistance  funding  for  States  that 
otherwise  meet  the  preconditions  of  section 
402(g)(2)  and  need  the  AML  funds  to  relieve 
community  impact  caused  by  increased  coal 
development. 

18.  Furthermore,  the  amendment  will  not 
disrupt  QMS’s  three-year  oversight  ability 
presently  accomplished  by  the  existing  grant 
funding  period.  I^rsuant  to  proposed  30  CFR 
886.13(b](i),  only  those  states  that  have  very 
limited  section  403  and  409  reclamation 
objectives  can  utilize  the  extended  grant 
period  provision.  In  essence,  the  provision 
would  only  apply  to  a  State  which  could 
submit  a  grant  application  and  demonstrate 
that  the  total  costs  of  all  proposed  403  and 
409  reclamation  projects  is  less  than  its  share 
of  the  AML  fund  that  has  been  collected  from 
within  the  State  at  the  time  of  the  grant 
application.  See  30  CFR  872.11(b)(2). 

19.  Finally,  the  amendment  is  consistent 
with  the  Act  and  promotes,  in  the  fullest 
manner.  Congress’  apparent  policy  and 
objectives  of  section  402(g)(2). 

Dated  this  14th  day  of  April,  1980. 

Respectfully  submitted, 

Ed  Herschler. 

Ed  Herschler  on  behalf  of  the  State  of 
Wyoming. 

|FR  Doc.  80-20673  Filed  7-10-80;  8:45  am| 

BILLING  CODE  4310-0S-M 


30  CFR  Ch.  VII 

Permanent  Regulatory  Program- 
Availability  and  Request  for  Comment 
on  Proposed  Lists  of  Provisions  in 
State  Programs  Based  on  Suspended 
and  Remanded  Federal  Rules 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
U.S.  Department  of  the  Interior. 

ACTION:  Announcement  of  availability 
and  request  for  public  comment. 

SUMMARY:  On  or  before  March  3, 1980, 
the  States  listed  below  submitted  to  the 
Department  of  the  Interior  their ' 
proposed  permanent  regulatory 
programs  under  the  Surface  Mining 
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Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  submission  is  intended  to 
implement  requirements  found  in  30  CFR 
Chapter  VII,  which  contains  the 
permanent  program  rules  issued  by  the 
Secretary  of  the  Interior. 

In  the  course  of  a  lawsuit  challenging 
the  Secretary’s  rules,  certain  provisions 
were  suspended  or  remanded  pending 
further  rulemaking.  On  May  16, 1980,  the 
court  hearing  the  case  ordered  that  the 
Secretary  must  disapprove  in  programs 
being  considered  all  State  provisions 
.  incorporating  suspended  or  remanded 
Federal  rules.  On  June  16, 1980,  the 
Secretary  filed  a  motion  requesting  the 
court  to  stay  this  decision.  This  notice 
invites  public  comment  on  the 
Secretary’s  tentative  determination 
identifying  provisions  in  the  following 
State  programs  which  incorporate 
suspended  or  remanded  Federal  rules: 
Alabama,  Colorado,  Illinois,  Indiana, 
Iowa,  Kansas,  Kentucky,  Maryland, 

New  Mexico,  North  Dakota,  Ohio, 
Oklahoma,  Pennsylvania,  Tennessee, 
Utah,  Virginia,  and  West  Virginia.  The 
determinations  are  available  at  the 
addresses  listed  in  the  Supplementary 
Information  for  each  State. 

DATES:  The  hearing  dates  and  comment 
closing  dates  for  each  State  are  set  forth 
in  Supplementary  Information  below. 
ADDRESSES:  The  hearing  locations,  and 
all  other  applicable  addresses  are  set 
forth  in  Supplementary  Information 
below. 

FOR  GENERAL  INFORMATION  CONTACT. 

Carl  C.  Close,  Assistant  Director,  State 
and  Federal  Programs,  Office  of  Surface 
Mining,  Interior  South  Building,  1951 
Constitution  Avenue,  Washington,  D.C. 
20240:  telephone:  (202)  343-5351. 
SUPPLEMENTARY  INFORMATION: 
Challenges  to  the  Secretary’s  permanent 
program  regulations  were  brought  by 
representatives  of  industry,  two  States 
and  several  environmental  groups  in  the 
U.S.  District  Court  for  the  District  of 
Columbia.  These  suits  were 
consolidated  and  heard  in  a  single 
lawsuit  entitled  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation 
(Civil  Action  No.  79-1144). 

In  response  to  the  arguments  raised  in 
the  challenges,  the  Secretary  voluntarily 
suspended  several  permanent  program 
regulations.  'These  suspensions  were 
announced  in  the  Federal  Register  on 
November  27, 1979  (44  FR  67942), 
December  31, 1979  (44  FR  77,447-77,454) 
and  January  30, 1980  (45  FR  6913).  In  two 
opinions  the  court  remanded  certain 
other  regulations  which  had  been 
challenged  in  the  lawsuit.  These 
opinions  were  issued  on  February  26, 
1980,  and  May  16, 1980.  A  list  of  all  the 
suspended  and  remanded  regulations  is 


set  forth  in  the  notice  concerning  the 
Louisiana  permanent  regulatory 
program  published  by  OSM  in  the 
Federal  Register  on  July  7, 1980  (45  FR 
45604). 

In  its  May  16, 1980,  opinion,  the  court 
ordered  the  Secretary  to  affirmatively 
disapprove  any  regulation  in  a  State 
program  which  incorporates  a 
suspended  or  remanded  regulation. 
Although  the  Secretary  intends  to 
appeal  that  portion  of  the  court’s 
opinion,  he  intends  to  comply  with  it 
pending  its  modification  on  appeal  or  as 
a  result  of  his  Application  for  Stay  filed 
June  16, 1980. 

OSM  has  completed  an  initial  review 
of  State  program  submissions  and  has 
identified  the  provisions  proposed  for 
disapproval  and  the  proposed  extent  of 
disapproval.  Several  states  which 
submitted  State  programs  are  not 
discussed  in  this  notice.  Separate 
notices  on  the  subject  of  suspended  and 
remanded  regulations  are  being 
published  for  those  States.  List  of 
provisions  for  the  remaining  States  are 
available  at  the  addresses  listed  below 
and  will  be  available  at  the  public 
hearing  site(s)  relative  to  the 
substantative  adequacy  of  the  proposed 
regulatory  program  imder  SMCRA  for 
each  State  program. 

Each  list  identifies  provisions  the 
Secretary  would  disapprove  from  each 
State  program  if  he  approves  the 
remainder  of  the  programs  and  sets 
forth  the  extent  to  which  each  of  the 
provisions  would  be  disapproved.  The 
public  is  invited  to  comment  on  the 
completeness  of  the  lists  and  the 
appropriateness  of  the  proposed  extent 
of  disapproval  for  each  provision. 

Copies  of  the  respective  State 
program  submissions,  the  opinions  of 
the  Court  in  the  lawsuit  entitled  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation  (Civil  Action  No.  79-1144),  the 
list  of  suspended  and  remanded  Federal 
regulations  resulting  from  the  lawsuit, 
and  the  list  of  provisions  for  each  State 
program  which  OSM  has  identified  for 
disapproval  and  the  proposed  extent  of 
disapproval  as  a  result  of  the  lawsuit 
are  available  at  the  addresses  listed 
below  as  well  as  public  hearing  sites 
and  dates: 

Alabama 

DATES:  A  public  hearing  to  review  the 
substance  of  the  Alabama  program 
submission  will  be  held  at  7:30  p.m.  on 
July  24, 1980,  at  the  address  listed 
below.  Comments  from  the  public  must 
be  received  on  or  before  July  28, 1980,  to 
be  considered  in  the  Secretary’s  initial 
decision  on  the  Alabama  proposed  State 
program. 


ADDRESSES:  The  public  hearings  will  be 
held  at  the  Holiday  Inn,  1400  U.S.  Hwy. 
78  Bypass,  Jasper,  Alabama.  Written 
comments  should  be  sent  to:  Mr.  David 
Short,  Regional  Director,  Office  of 
Surface  Mining,  530  Gay  St.,  SW,  Suite 
500,  Knoxville,  Tennessee  37902  or  may 
be  hand  delivered  to  the  Regional 
Office.  Previously  identified  information 
is  available  at  the  following  locations: 
Administrative  Record  Room,  Office  of 
Surface  Mining,  Region  II,  530  Gay 
Street,  SW,  Suite  500,  Knoxville,  ^ 
Tennessee.  * 

Alabama  Surface  Mining  Reclamation 
Commission,  Central  Bank  Building. 
2nd  Floor,  811  Second  Avenue,  Jasper, 
Alabama. 

Alabama  Surface  Mining  Reclamation 
Commission,  100  Third  Street.  Fort 
Payne,  Alabama. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  T.  Davis,  Assistant  Regional 
Director,  State  and  Federal  Programs,  . 
Office  of  Surface  Mining,  530  Gay  Street, 
SW,  Suite  500,  Knoxville,  Tennessee 
37902;  telephone:  (615)  637-8060. 

Colorado 

DATES:  A  public  hearing  to  review  the 
substance  of  the  Colorado  program 
submission  will  be  held  at  10:00  a.m., 
July  25, 1980,  at  the  address  listed 
below.  Comments  fi'om  members  of  the 
public  must  be  received  on  or  before 
9:00  a.m.,  July  28, 1980,  to  be  considered 
in  the  Secretary’s  initial  decision  on  the 
Colorado  proposed  State  program. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Denver  Public  Library,  1357 
Broadway,  in  Denver,  Colorado. 

Written  comments  should  be  sent  to 
Mr.  Donald  A.  Crane,  Regional  Director, 
Office  of  Surface  Mining,  Department  of 
the  Interior,  Brooks  Towers,  Room  5010, 
1020 15th  Street,  Denver.  Colorado 
80202,  or  may  be  hand  delivered  to  the 
Regional  Office.  Previously  identified 
information  is  available  at  the  following 
locations: 

Office  of  Surface  Mining,  Reclamation 
and  Enforcement,  Department  of  the 
Interior,  Region  V,  Brooks  Towers, 
Room  5010, 1020  15th  Street,  Denver, 
Colorado  80202. 

Department  of  Natural  Resources,  1313 
Sherman  Street,  Denver,  Colorado 
80203. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Sylvia  Sullivan,  Public  Information 
Officer,  Office  of  Surface  Mining — 
Region  V,  1020 — 15th  Street,  Denver, 
Colorado  80202;  telephone:  (303)  837- 
4731. 

Illinois 

DATES:  A  public  hearing  to  review  the 
substance  of  the  Illinois  program 
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submission  will  be  held  at  IKX)  pjn.  on 
July  24. 1960.  and  on  July  25. 1960.  at  the 
addresses  listed  below.  Comments  from 
the  public  must  be  received  on  or  before 
4:30  p.m.^  July  30. 1980.  to  be  considered 
in  the  Secretary  of  the  Interior’s  decision 
on  the  proposed  Illinois  regulatory 
program. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  following  locations: 

On  July  24. 1980.  at  the  Depm'tment  of 
Transportation.  2300  South  Dtrksen 
Parkway.  Springfield.  Illinois  62703. 

On  July  25. 1980,  at  the  Holiday  Inn,  lr^7 
at  Illinois  13,  Marion.  Illinois  62959. 
Written  comments  should  be  sent  to; 
Edgar  A.  Imhoff,  Regional  Director. 

Office  of  Surface  Mining,  Region  III, 

Room  510,  Federal  Building  and  U.S. 
Courthouse,  46  East  Ohio  Street, 
Indianapolis,  Indiana  46204  or  may  be 
hand  ddivered  to  the  Regional  Office. 
Previously  identified  information  is 
available  at  the  following  locations: 
Office  of  Surface  Mining,  Region  III, 

Fifth  Floor,  Room  510,  Federal 
Building  and  U.S.  Courthouse,  46  East 
Ohio  Street,  Indianapolis,  Indiana 
46204. 

Department  of  Mines  and  Minerals, 
Division  of  Land  Reclamation,  227 
South  7th  Street,  Suite  204, 

Springfield,  Illinois  62706. 

Department  of  Mines  and  Minerals, 
Division  of  Land  Reclamation, 
Southern  District  Field  Office,  Route  6, 
Box  140A,  Marion,  Illinois  62959. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  J.  M.  Furman,  Assistant  Regional 
Director,  Office  of  Surface  Mining,  Fifth 
Floor,  Room  527,  Federal  Building  and 
U.S.  Courthouse,  46  East  Ohio  Street, 
Indianapolis,  Indiana  46204;  telephone 
(317)  269-2629. 

Indiana 

DATES:  Public  hearings  to  review  the 
substance  of  the  Indiana  program 
submission  will  be  held  at  1:00  p.m. 
'These  hearings  will  be  held  in 
Indianapolis,  Indiana,  on  July  23, 1980, 
and  Evansville,  Indiana,  on  July  24, 1980, 
at  the  addresses  listed  below. 

Comments  fi'om  the  public  must  be 
received  on  or  before  4:30  p.m.,  July  28, 
1980,  to  be  considered  in  the  Secretary 
of  the  Interior’s  decision  on  the 
proposed  Indiana  regulatory  program. 
ADDRESSES:  The  public  hearings  will  be 
held  at: 

Holiday  Inn  Downtown,  500  West 
Washington  Street.  Indianapolis, 
Indiana  46204. 

Ramada  Iim,  4101  Highway  41  North 
Evansville,  Indiana  47711. 

*  Written  comments  should  be  sent  to: 
Edgar  A.  Imhoff,  Regional  Director. 


Office  of  Surface  Mining,  Federal 
Building  and  U.S.  Courthouse.  46  East 
Ohio  Street,  Indianapolis,  Indiana  46204 
or  may  be  hand  delivered  to  the 
Regional  Office.  Previously  identified 
information  is  available  at  the  following 
locations: 

Office  of  Surface  Mining,  Region  III, 

Fifth  Floor,  Room  510,  Federal 
Building  a^  U.S.  Courthouse,  46  East 
Ohio  Street,  Indianapolis,  Indiana 
46204. 

Indiana  Division  of  Reclamation, 
Department  of  Natural  Resources,  309 
West  Washington  Street,  Suite  201, 
Indianapolis,  Indiana  46204. 

Office  of  Surface  Mining,  District  Office. 
U.S.  Postal  Service  Building,  101  N.W. 
7th  Street,  Evansville,  Indiana  47708. 
Office  of  Surface  Mining,  Field  Office, 
R.R.  31,  Box  508,  Terre  Haute,  Indiana 
47803, 

Indiana  Division  of  Reclamation, 
Reclamation  Field  Office,  101  West 
Main,  Jasonville,  Indiana  47438. 

FOR  FURTHER  INFORMATION  CONTACT*. 

Mr.  J.  M.  Furman.  Assistant  Regional 
Director,  Office  of  Surface  Mining,  Fifth 
Floor,  Room  527, 46  East  Ohio  Street, 
Indianapolis,  Indiana  46204;  telephone: 
(317)  269-2629. 

Iowa 

DATES:  A  public  hearing  to  review  the 
substance  of  the  Iowa  program 
submission  will  be  held  fi'om  4:00  p.m.  to 
7:00  p.m.  on  July  17, 1980,  at  the  address 
listed  below.  Comments  fi'om  the  public 
must  be  received  on  or  before  4:30  p.m., 
July  24, 1980,  to  be  considered  in  the 
Secretary  of  the  Interior’s  decision  on 
the  proposed  Iowa  regulatory  program. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Holiday  Inn,  1-235  and  Sixth 
Avenue,  Des  Moines,  Iowa.  Written 
comments  should  be  sent  to:  Raymond 
L.  Lowrie,  Regional  Director,  Office  of 
Surface  Mining,  Scarritt  Building,  818 
Grand  Avenue,  Kansas  City,  Missouri 
64106  or  may  be  hand  delivered  to  the 
Regional  Office.  Previously  identified 
information  is  available  at  the  following 
locations: 

Office  of  Surface  Mining,  Reclamation 
and  Enforcement,  Region  IV.  5th 
Floor,  Scarritt  Building,  818  Grand 
Avenue,  Kansas  City,  Missouri  64106. 
Iowa  Department  of  Soil  Conservation, 
Mines  &  Minerals  Division,  Wallace 
State  Office  Building,  Des  Moines, 
Iowa  50319. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Rieke,  Assistant  Regional 
Director,  Office  of  Surftice  Mining, 
Reclamation  and  Enforcement,  Scarritt 
Bldg..  818  Grand  Avenue,  Kansas  City, 
Missouri  64106,  Telephone:  (816)  374- 
3920. 


Kansas 

DATES:  A  pubhc  hearing  to  review  the 
substance  of  the  program  submission 
will  be  held  fiom  4:00  p.m.  to  7K)0  p.m. 
on  Jnly  14, 1980,  at  the  address  listed 
below.  Comments  fiom  the  public  must 
be  received  on  or  before  4:30  p.m.,  July 
21. 1980,  to  be  considered  in  the 
Secretary  of  the  Interior’s  decision  on 
the  proposed  regulatory  program. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Rttsburg  Holiday  Inn, 
Highway  69,  Pittsburg,  Kansas. 

Written  comments  should  be  sent  to: 
Raymond  L.  Lowrie,  Regional  Director, 
Office  of  Surface  Mining,  818  Grand 
Avenue,  Scarritt  Building.  Kansas  City, 
Missouri  64106  or  may  be  hand 
delivered  to  the  Regional  Office. 
Previously  identified  information  is 
available  at  the  following  locations: 
Office  of  SuF&ce  Mining,  Reclamation 
and  Enforcement,  Region  IV,  5th  Floor 
Scarritt  Building.  818  Grand  Avenue, 
Kansas  City,  Missouri  64106. 
Mined-Land  Office.  107  West  11th 
Street.  Pittsburg,  Kansas. 

Kansas  Corporation  Commission,  Legal 
Office,  4th  Floor,  State  Office 
Building,  915  Harrison,  Topeka. 
Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Rieke,  Assistant  Regional 
Director,  Office  of  Surface  Mining, 
Reclamation  and  Enforcement,  818 
Grand  Avenue,  Scarritt  Bldg.  Kansas 
City,  Missouri  64106,  Telephone:  (816) 
374-3920. 

Kentucky 

DATES:  Public  hearings  to  review  the 
substance  of  the  Kentucky  program 
submission  will  be  held  at  7:30  p.m.  on 
July  22  and  23, 1980,  at  the  addresses 
listed  below.  Comments  fi'om  the  public 
must  be  received  on  or  before  4:30  p.m., 
July  28, 1980,  to  be  considered  in  the 
Secretary  of  the  Interior’s  decision  on 
the  proposed  Kentucky  regulatory 
program. 

ADDRESSES:  The  public  hearings  will  be 
held  at  the  Ramada  Inn,  Ramada  Drive, 
Madisonville,  Kentucky,  on  July  22  and 
at  the  Hazard  Community  College 
Auditorium,  Highway  15.  Hazard, 
Kentucky  on  July  23.  Written  comments 
should  be  sent  to:  Davlii  C  Short, 
Regional  Director,  Office  of  Surface 
Mining,  5300  Gay  Street  SW,  Suite  500, 
Knoxville,  TN  37902  or  may  be  hand 
delivered  to  the  Regional  Office. 
Previously  identified  information  is 
available  at  the  following  locations; 
Administrative  Record  Room,  Office  of 
Surface  Mining — ^Region  II,  530  Gay 
St.,  SW,  Suite  500,  Knoxville, 
Tennessee. 
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Bureau  of  Surface  Mining,  Reclamation 
and  Enforcement,  Capital  Plaza 
Tower,  6th  Floor,  Frankfort,  Kentucky. 
Bureau  of  Surface  Mining,  Reclamation 
and  Enforcement,  Old  TB  Facility, 
Laffoon  Street,  Madisonville, 

Kentucky. 

Bureau  of  Surface  Mining,  Reclamation 
and  Enforcement,  1632  East 
Cumberland  Avenue,  Middlesboro, 
Kentucky. 

Bureau  of  Surface  Mining,  Reclamation 
and  Enforcement,  213  Lovem  Street, 
Hazard,  Kentucky. 

Bureau  of  Surface  Mining,  Reclamation 
and  Enforcement,  431  South  Lake 
Drive,  Prestonburg,  Kentucky. 

Bureau  of  Surface  Mining,  Reclamation 
and  Enforcement,  165  South  Mayo 
Trail,  Pikeville,  Kentucky. 

Bureau  of  Surface  Mining,  Reclamation 
and  Enforcement  (Near  Intersection  of 
East  80,  Daniel  Boone  Parkway  and 
Hwy.  25),  London,  Kentucky. 

Bureau  of  Surface  Mining,  Reclamation 
and  Enforcement,  620  West  Main 
Street,  Grayson,  Kentucky. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  T.  Davis,  Assistant  Regional 
Director,  State  and  Federal  Programs, 
Office  of  Surface  Mining,  530  Gay  Street, 
SW,  Suite  500,  Knoxville,  Tennessee 
37902;  telephone:  (615)  637-8060. 

Maryland 

DATES:  A  public  hearing  to  review  the 
substance  of  the  Maryland  program 
submission  will  be  held  from  1:00  to  9:00 
pm  on  July  17, 1980,  at  the  address  listed 
below.  The  hearing  will  recess  from  4:00 
to  7:00  p.m.  Comments  from  members  of 
the  public  must  be  received  on  or  before 
July  23, 1980,  to  be  considered  in  the 
Secretary’s  initial  decision  on  the 
proposed  State  program. 

ADDRESSES:  The  public  hearing  will  be 
held  at  Beall  High  School  Auditorium, 
Rt.  40,  E.  Main  Street,  Frostburg, 
Maryland.  Written  comments  should  be 
sent  to:  Office  of  Surface  Mining,  Region 
I,  Attention:  Maryland  Administrative 
Record,  950  Kanawha  Boulevard,  East, 
Charleston,  WV  25301,  or  may  be  hand 
deliver^  to  the  Regional  Office. 
Previously  identified  information  is 
available  at  the  following  addresses: 
Office  of  Surface  Mining,  Region  I,  950 
Kanawha  Boulevard,  Charleston,  WV 
25301. 

Office  of  Surface  Mining,  U.S. 
Department  of  the  Interior, 
Morgantown  Field  Office,  Federal 
Building  Room  229,  Morgantown,  WV 
26505,(304)291-5821. 

Department  of  Natural  Resources, 
Tawes  State  Office  Building, 
Annapolis,  MD  21401,  (301)  269-2261. 


Bureau  of  Mines,  P.O.  Drawer  C, 
Westemport,  Maryland  21562,  (301) 
359-3057. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Halsey,  Assistant  Regional 
Director,  Office  of  Surface  Mining, 
Reclamation  and  Enforcement,  950 
Kanawha  Boulevard,  East,  Charleston, 
West  Virginia  25301,  telephone  (304) 
344-2331. 

New  Mexico 

dates:  a  public  hearing  to  review  the 
substance  of  the  New  Mexico  program 
submission  will  be  held  at  1:00  p.m.  and 
7:30  p.m.  on  July  23, 1980,  at  the  address 
listed  below.  Comments  from  members 
of  the  public  must  be  received  on  or 
before  the  close  of  business  on  July  28, 
1980,  to  be  considered  in  the  Secretary’s 
initial  decision  on  the  New  Mexico 
proposed  State  program. 

ADDRESSES:  The  public  hearing  will  be 
held  in  New  Mexico  at  the  Energy  and 
Minerals  Department,  Bureau  of  Mine 
Inspection,  2340  Menaul,  N.W., 
Albuquerque,  New  Mexico.  Written 
comments  should  be  sent  to  Mr.  Donald 
A.  Crane,  Regional  Director,  Office  of 
Surface  Mining,  Department  of  the 
Interior,  Brooks  Towers,  1020 15th 
Street,  Denver,  Colorado  80202,  or  may 
be  hand  delivered  to  the  Regional 
Director.  Previously  identified 
information  is  available  at  the  following 
locations: 

Office  of  Surface  Mining,  Reclamation 
and  Enforcement,  Department  of  the 
Interior,  Region  V,  Brooks  Towers, 
1020  15th  Street,  Denver,  Colorado 
80202,  telephone:  (303)  837-4731. 
Energy  and  Minerals  Department, 
Division  of  Mining  and  Minerals,  First 
Northern  Plaza,  East,  Room  200,  Santa 
Fe,  New  Mexico  87501. 

FOR  FURTHER  INFORMATION  CONTACT. 
Sylvia  Sullivan,  Public  Information 
Officer,  Office  of  Surface  Mining,  Region 
V,  1020 15th  Street,  Denver,  Colorado 
80202,  telephone:  (303)  837-4731. 

North  Dakota 

DATES:  A  public  hearing  to  review  the 
substance  of  the  North  Dakota  program 
submission  will  be  held  at  4:00  p.m.  and 
7:30  p.m.  on  July  22, 1980,  at  the  address 
listed  below.  Comments  from  members 
of  the  public  must  be  received  on  or 
before  July  25, 1980,  at  4:30  p.m.  to  be 
considered  in  the  Secretary’s  initial 
decision  oh  the  North  Dakota  proposed 
State  program. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  large  auditorium.  State 
Highway  Building,  Capitol  Grounds, 
Bismark,  North  Dakota.  Written 
comments  should  be  sent  to  Mr.  Donald 
A.  Crane,  Regional  Director,  Offlce  of 


Surface  Mining,  Department  of  the 
Interior,  Brooks  Towers,  Room  5010, 
1020-15th  Street,  Denver,  Colorado 
80202,  or  may  be  hand  delivered  to  the 
Regional  Office.  Previously  identified 
information  is  available  at  the  following 
locations: 

Office  of  Surface  Mining,  Reclamation 
and  Enforcement,  Department  of 
Interior,  Region  V,  Brooks  Towers, 
Room  5010, 1020  15th  Street,  Denver, 
Colorado  80202. 

Reclamation  Division,  Public  Service 
Commission,  Bismark,  North  Dakota, 
58505. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Sylvia  Sullivan,  Public  Information 
Officer,  Office  of  Surface  Mining — 
Region  V,  1020 — 15th  Street,  Denver, 
Colorado,  80202;  telephone  (303)  837- 
4731. 

Ohio 

DATES:  Public  hearings  to  review  the 
substance  of  the  Ohio  program 
submission  will  be  held  at  1:00  p.m. 

These  hearings  will  be  held  in  St. 
Clairsville,  Ohio,  on  July  21, 1980,  and 
Columbus,  Ohio,  on  July  22, 1980,  at  the 
addresses  listed  below.  Comments  fi'om 
the  public  must  be  received  on  or  before 
4:30  p.m.,  July  26, 1980,  to  be  considered 
in  the  Secretary  of  the  Interior’s  decision 
on  the  proposed  Ohio  regulatory 
program. 

ADDRESSES:  ’The  public  hearings  will  be 
held  at: 

St.  Clairsville  City  School,  108  Woodrow 
Avenue,  St.  Clairsville,  Ohio  43950. 
Holiday  Inn,  1212  East  Dublin-Granville 
Road,  Columbus,  Ohio  43229. 

Written  comments  should  be  sent  to: 
Edgar  A.  Imhofi,  Regional  Director, 
Office  of  Surface  Mining,  Federal 
Building  and  U.S.  Courthouse,  46  East 
Ohio  Street,  Indianapolis,  Indiana  46204 
or  may  be  hand  delivered  to  the 
Regional  Office.  Previously  identified 
information  is  available  at  the  following 
locations: 

Office  of  Surface  Mining,  Region  III, 

Fifth  Floor,  Room  510,  Federal 
Building  and  U.S.  Courthouse,  46  East 
Ohio  Street,  Indianapolis,  Indiana 
46204. 

Ohio  Division  of  Reclamation, 
Department  of  Natural  Resources, 
Fountain  Square,  Building  B, 
Columbus,  Ohio  43224. 

Office  of  Surface  Mining,  District  Office, 
1100  Brandywine  Boulevard,  Building 
D,  Zanesville,  Ohio  43701. 

Office  of  Surface  Mining,  Field  Office, 
150  West  Main  Street,  St.  Clairsville, 
Ohio  43950. 

Ohio  Division  of  Reclamation,  District  II, 
1894  East  High  Street,  New 
Philadelphia,  Ohio  44663. 
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Ohio  Division  of  Reclamation.  District 

IV,  Technical  Building,  840  Airport 
Road.  Route  4,  Zanesville,  Ohio  43701. 

Ohio  Division  of  Reclamation,  District 

V,  Road  #1,  National  Road,  SL 
Clairsville,  Ohio  43950. 

Ohio  Division  of  Reclamation,  District 

VI,  360  East  State  Street,  Athens,  Ohio 
45701. 

Ohio  Division  of  Reclamation,  District 
VI,  36  Portsmouth  Street,  Jackson, 

Ohio  45640. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  ].  M.  Furman,  Assistant  Regional 
Director,  Office  of  Surface  Mining,  Fifth 
Floor,  Room  527,  Federal  Building  and 
U.S.  Courthouse,  46  East  Ohio  Street, 
Indianapolis,  Indiana  46204;  telephone: 
(317)  269-2629. 

Oklahoma 

dates:  a  public  hearing  to  review  the 
substance  of  the  Oklahoma  program 
submission  will  be  held  from  4:00  p.m.  to 
7:00  p.m.  on  July  15, 1980,  at  the  address 
listed  below.  Comments  from  the  public 
must  be  received  on  or  before  4:30  p.m., 
July  22, 1980,  to  be  considered  in  the 
Secretary  of  the  Interior's  decision  on 
the  proposed  Oklahoma  regulatory 
program. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Holiday  Inn,  800  S.  32nd, 
Muskogee,  Oklahoma  74401.  Written 
comments  should  be  sent  to  Raymond  L 
Lowrie,  Regional  Director,  Office  of 
Surface  Mining,  Scarritt  Building,  818 
Grand  Avenue,  Kansas  City,  Missouri 
64106,  or  may  be  hand  delivered  to  the 
Regional  Office.  Previously  identified 
information  is  available  at  the  following 
locations: 

Office  of  Surface  Mining,  Reclamation 
and  Enforcement,  Region  IV — 5th 
Floor,  Scarritt  Building,  818  Grand 
Avenue,  Kansas  City,  Missouri  64106. 
Oklahoma  Department  of  Mines,  4040  N. 
Lincoln,  Suite  107,  Oklahoma  City, 
Oklahoma  73105. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Rieke,  Assistant  Regional 
Director,  Office  of  Surface  Mining, 
Reclamation  and  Enforcement,  Scarritt 
Building,  818  Grand  Avenue,  Kansas 
City,  Missouri  64106;  telephone:  (816) 
374-3920. 

Pennsylvania 

DATES:  Public  hearings  to  discuss  the 
substance  of  the  Pennsylvania 
submission  will  be  held  on  July  14  and 
15, 1980,  at  the  Sheraton  Inn  Ballroom, 
1545  Wayne  Avenue.  Indiana, 
Pennsylvania,  and  at  the  Forum,  comer 
of  Commonwealth  Avenue  and  Walnut 
Street,  Harrisburg,  Pennsylvania, 
respectively.  Both  hearings  will  begin  at 
1:00  p.m.  and  last  until  9:00  p.m.,  or  until 


T 

all  discussion  has  been  completed,  with 
an  intermission  from  4:00  p.m.  to  7K)0 
p.m.  comments  from  members  (rf  the 
public  must  .be  received  on  or  before 
July  21, 1980,  to  be  considered  in  the 
Secretary’s  initial  decision  on  the 
Pennsylvania  proposed  State  program. 
Written  comments  should  be  sent  to: 
Office  of  Surface  Mining,  Region  I, 
Attention:  Pennsylvania  Administrative 
Record,  950  Kanawha  Boulevard,  E, 
Charleston,  West  Virginia  25301  or  may 
be  hand  delivered  to  the  Regional  office. 
Previously  identified  information  is 
available  at  the  following  locations: 
Office  of  Surface  Mining,  Region  I 
Office,  950  Kanawha  Blvd  Blvd.,  East, 
Charleston,  W  VA.  25301;  telephone: 
(304)  342-812S. 

Office  of  Surface  Mining,  Johnstown 
District  Office,  Penn  'Traffic  Bldg.,  3rd 
Floor,  319  Washington  Street, 
Johnstown,  PA  15901;  telephone:  (814) 
533~4223. 

Office  of  Surface  Mining,  DuBois  Field 
Office,  107  N.  Brady  Street  P.O.  Box 
647,  DuBois.  PA  15801;  telephone:  (814) 
371-1240 

Office  of  Surface  Mining,  Wilkes  Barre 
District  Office,  20  N.  Pennsylvania 
Avenue,  Room  3107,  Wilkes  Barre,  PA 
18701;  telephone:  (717)  823-0563. 

Office  of  Surface  Mining,  Clarion  Field 
Office,  Clarion  State  College,  Clarion, 
PA  16214;  telephone:  (814)  226-4230. 
Office  of  Surface  Mining,  Indiana  Field 
Office,  North  8th  &  Waters  Streets, 

P.O.  Box  185,  Indiana,  PA  15701; 
telephone:  (412)  463-0216. 

Office  of  Surface  Mining,  Somerset  Field 
Office,  651  S.  Central  Avenue, 

Morocco  Building,  Somerset,  PA 
15501;  telephone:  (814)  443-4844. 

Office  of  Surface  Mining,  Clearfield 
Field  Office,  Multi-Service  Center,  950 
Leonard  Street,  ClearHeld,  PA  16830; 
telephone  (814)  765-1503. 

Department  of  Environmental 
Resources,  Williamsport  Regional 
Office,  736  West  Fourth  Street, 
Williamsport,  PA  17701;  telephone 
(717)  326-2681. 

Office  of  Surface  Mining,  Washington 
Field  Office,  75  East  Maiden  Street, 
Washington,  PA  15301;  telephone 
(412)  228-4710. 

Department  of  Environmental 
Resources,  10th  Floor,  Fulton  Bank 
Bldg.,  Third  &  Locust  Streets, 
Harrisburg,  PA.  17120;  telephone  (717) 
787-4688. 

Department  of  Environmental 
Resources,  Pittsburgh  Regional  Office, 
The  Kosman  Building,  Pittsburgh,  PA 
15222;  telephone  (412)  565-5023. 
Department  of  Environmental 
Resources,  Meadville  Regional  Office, 
1012  Water  Street,  Meadville,  PA 
16335;  telephone  (814)  724-8557. 


Department  of  Environmental 
Resources,  Wemersville  Regional 
Office.  State  Hospital  Bldg.  10, 
Wemersville,  PA  19565;  telephone 
(215)  670-0301. 

Department  of  Environmental 
Resources,  Hawk  Run  District  Office, 
Hawk  Run  Water  Treatment  Plant, 
Hawk  Run,  PA  16840;  telephone  (814) 
342-5399. 

Department  of  Environmental 
^sources,  Wilkes  Barre/Kingston 
Regional  Office,  90  East  Union 
Street — 2nd  Floor,  Wilkes  Barre,  PA 
18701;  telephone  (717)  826-2511. 
Department  of  Environmental 
Resources,  Harrisburg  Regional 
Office,  407  South  Cameron  Street, 
Harrisburg,  PA  17101;  telephone  (717) 
783-2818. 

Department  of  Environmental 
Resources,  Norristown  Regional 
Office,  1875  New  Hope  Street, 
Norristown,  PA  19401;  telephone  (215) 
631-2402. 

Department  of  Environmental 
Resources,  Ebensburg  District  Office, 
The  Prave  Building,  122  S.  Center 
Street,  Ebensburg,  PA  15931; 
telephone  (814)  472-6344. 

Department  of  Environmental 
Resources,  Knox  District  Office, 

White  Memorial  Bldg.,  Knox,  PA 
16232;  telephone  (814)  797-1191. 
Department  of  Environmental 
Resources,  Pottsville  District  Office, 
Motor  Contracts  Building,  108  S. 

Claude  A.  Lord  Blvd.,  Pottsville,  PA 
17901;  telephone  (717)  622-8181. 
Department  of  Environmental 
Resources,  Greensburg  District  Office, 
Armburst  Professional  Bldg.,  R.D.  No. 

2,  Greensburg,  PA  15601;  telephone 
(412)  925-8115. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  H.  Halsey,  Assistant  Regional 
Director,  Division  of  State  and  Federal 
Programs,  Office  of  Surface  Mining, 
Reclamation  and  Enforcement,  950 
Kanawha  Boulevard,  East,  Charleston, 
West  Virginia  25301;  telephone:  (304) 
344-2331. 

Tennessee 

DATES:  A  public  hearing  to  review  the 
substance  of  the  Tennessee  program 
submission  will  be  held  at  7:30  p.m.  on 
July  21, 1980,  at  the  address  listed 
below.  Comments  from  members  of  the 
public  must  be  received  on  or  before 
July  24, 1980,  to  be  considered  in  the 
Secretary's  initial  decision  on  the 
Tennessee  proposed  State  program. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Holiday  Inn  West,  1315  Kirby 
Road,  Knoxville,  Tennessee.  Written 
comments  should  be  sent  to  David  C., 
Short,  Regional  Director,  Office  of 
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Surface  Mining,  530  Gay  Street,  S.W„ 
Suite  500,  Knoxville,  Tennessee  37902  or 
may  be  hand  delivered  to  the  Regional 
office.  Previously  identified  information 
is  available  at  the  following  locations: 
Administrative  Record  Room,  Office  of 
Surface  Mining,  Region  II,  530  Gay 
Street,  S.W.,  Suite  500,  Knoxville, 
Tennessee  37902. 

Tennessee  Department  of  Conservation, 
Division  of  Surface  Mining  and 
Reclamation,  1720  West  End  Avenue, 
Nashville,  Tennessee. 

Tennessee  Department  of  Conservation, 
Division  of  Surface  Mining  and 
Reclamation,  618  Church  Avenue, 

S.W.,  Knoxville,  Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  T.  Davis,  Assistant  Regional 
Director,  State  and  Federal  Programs, 
Office  of  Surface  Mining,  530  Gay  Street, 
S.W.,  Suite  500,  Knoxville,  Tennessee 
37902;  telephone:  (615)  637-6060. 

Utah 

dates:  a  public  hearing  to  review  the 
substance  of  the  Utah  program 
submission  will  be  held  at  1:00  p.m.  and 
7:30  p.m.  on  July  21, 1980,  at  the  address 
listed  below.  Comments  from  members 
of  the  public  must  be  received  on  or 
before  the  close  of  business  on  July  24, 
1980,  to  be  considered  in  the  Secretary’s 
initial  decision  on  the  Utah  proposed 
State  program. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Wildlife  Auditorium,  1596 
West  North  Temple,  Salt  Lake  City, 
Utah.  Written  comments  should  be  sent 
to  Mr.  Donald  A.  Crane,  Regional 
Director,  Office  of  Surface  Mining, 
Department  of  the  Interior,  Brooks 
Towers,  1020-15th  Street,  Denver, 
Colorado  80202,  or  may  be  hand 
delivered  to  the  Regional  Director. 
Previously  identified  information  is 
available  at  the  following  locations: 
Office  of  Surface  Mining,  Reclamation 
and  Enforcement,  Department  of  the 
Interior,  Region  V,  Brooks  Towers, 
1Q20-I5th  Street,  Denver,  Colorado 
80202. 

Division  of  Oil,  Gas  and  Mining,  Mined 
Land  Reclamation,  1588  West  North 
Temple,  Salt  Lake  City,  Utah  84116. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Sullivan,  Public  Information 
Office,  Office  of  Surface  Mining,  Region 
y,  1020 15th  Street,  Denver,  Colorado 
^202;  telephone:  (303)  837-4731. 

Virginia 

DATES:  A  public  hearing  to  review  the 
substance  of  the  program  submission 
will  be  held  on  Jiily  17, 1980,  from  1:00- 
4:00  p.m.  and  fi-om  7:00-9:00  p.m.  or  until 
all  persons  wishing  to  make  comments 
have  been  heard  at  the  address  listed 


below.  Comments  from  members  of  the 
public  must  be  received  on  or  before 
July  23, 1980,  to  be  considered  in  the 
Secretary's  initial  decision  on  the 
proposed  State  program. 

ADDRESSES:  The  public  hearing  will  be 
held  at  Clinch  Valley  College.  Wise. 
Virginia.  Written  comments  should  be 
sent  to:  Office  of  Surface  Mining,  Region 
I,  Attention:  Virginia  Administrative 
Record,  950  Kanawha  Boulevard,  East 
Charleston,  WV  25301,  or  may  be  hand 
delivered  to  the  Regional  Office. 
Previously  identified  information  is 
available  at  the  following  addresses: 
Office  of  Surface  Mining,  Lebanon 
District  Office,  Flannagan  and  Carroll 
Streets,  Lebanon,  VA  24266; 
telephone:  (703)  889-4032. 

Department  of  Conservation  and 
Economic  Development  1100  State 
Office  Building,  Richmond,  VA  23219; 
telephone:  (804)  78&-2121. 

Buchanan  County  Public  Library, 

Grundy,  VA  24614;  telephone:  (703) 
546-1141. 

Office  of  Surface  Mining,  Richlands 
Field  Office,  Gateway  Shopping 
Center,  Highway  460,  Richlands,  VA 
24641;  telephone:  (703)  964-4022. 

The  Virginia  State  Library,  Library 
Building,  Richmond,  VA  23219; 
telephone:  (804)  786-8929. 

Dickenson  Coimty  Public  Library,  P.O. 
Box  650,  Clintwood,  VA  24228; 
telephone:  (703)  926-6617. 

Lee  County  Public  Library,  406  Joslyn 
Avenue,  Pennington  Gap,  VA  24277; 
telephone:  (703)  546-1141. 

Scott  County  Public  Library,  P.O.  Box  8, 
Gate  City,  VA  24251;  telephone:  (703) 
386-3302. 

Tazewell  County  Public  Library,  Main 
Street  Tazewell,  VA  24651;  telephone: 
(703)  988-2541. 

Russell  County  Public  Library,  Library 
Courthouse,  Lebanon,  VA  24266; 
telephone:  (703)  889-2881. 

Wise  County  Public  Library,  Ridgefield 
Acres,  Wise,  VA  24293;  telephone: 
(703)  328-8061. 

Division  of  Mined  Land  Reclamation, 
Drawer  U,  Big  Stone  Gap,  VA  24219; 
telephone:  (703)  523-2925. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Halsey,  Assistant  Regional 
Director,  Office  of  Surface  Mining, 
Reclamation  and  Enforcement  950 
Kanawha  Boulevard  East  Charleston, 
West  Virginia  25301;  telephone:  (304) 
344-2331. 

West  Virginia 

DATES:  Public  hearings  to  review  the 
substance  of  the  program  submission 
will  be  held  on  July  14  and  15, 1980,  at 
the  addresses  listed  below.  The  hearings 
will  begin  at  1:00  p.m.  and  end  at  9:00 


p.m.  or  when  everyone  has  spoken. 
Comments  from  members  of  the  public 
must  be  received  by  4KX)  p.m.  on  July  21, 
1980,  to  be  considered  in  the  Secretary’s 
initial  decision  on  the  proposed  State 
program. 

addresses:  The  public  hearings  will  be 
held  at  the  Ramada  Inn,  Room  A  &  B, 
Route  119  South  and  US  48, 

Morgantown,  West  Virginia,  on  July  14 
and  the  Capitol  Complex  Conference 
Center,  Room  A/B,  1900  Washington 
Street,  East,  Charleston,  West  Virginia 
on  July  15.  Written  comments  shodd  be 
sent  to:  Office  of  Surface  Mining,  Region 
I,  Attention:  West  Virginia 
Administrative  Record,  950  Kanawha 
Boulevard,  East,  Charleston,  WV  25301, 
or  may  be  hand  delivered  to  the 
Regional  Office.  Previously  identified 
information  is  available  at  the  following 
addresses: 

Office  of  Surface  Mining,  Region  L  950 
Kanawha  Blvd.,  East,  Charleston,  WV 
25301. 

Office  of  Surface  Mining,  Beckley 
District  Office,  19  Mallard  Court, 
Beckley,  WV  25801;  telephone:  (304) 
255-5265. 

Department  of  Natural  Resources, 
Division  of  Reclamation,  Room  322, 
1800  Washington  Street,  East, 
Charleston,  WV  25305. 

Division  of  Reclamation,  Morgantown 
Street  Bruceton  Mills,  WV  26525; 
telephone:  (304)  379-2671. 

Office  of  Surface  Mining.  Clarksburg 
Field  Office,  501  West  Main  Street, 
DeSales  Hall,  Room  214,  Clarksburg, 
WV  26301;  telephone:  (304)  623-2913. 
Office  of  Surface  Mining,  Pineville  Field 
Office,  17  Main  Street  Pineville,  WV 
24874;  telephone:  (304)  732-8850. 

Office  of  Surface  Mining,  Morgantown 
Field  Office.  New  Federal  Bldg.,  2nd 
Floor,  75  High  Street  P.O.  Box  886, 
Morgantown,  WV  26505;  telephone: 
(304)  291-5821. 

Department  of  Natural  Resoiurces,  312 
Main  Avenue,  Nitro,  WV  25143; 
telephone:  (304)  755-9141. 

Department  of  Natural  Resources,  Elkins 
Operations  Center,  Elkins,  WV  26241; 
telephone:  (304)  639-1767. 

Department  of  Natural  Resources,  1304 
Goose  Run  Road,  Fairmont,  WV 
25544;  telephone:  (304)  366-5880. 
Division  of  Reclamation,  Chalet  Village, 
Mount  Gay,  WV  25637;  telephone; 
(304)  752-6839. 

Department  of  Natural  Resources,  Route 
16,  McArthur,  WV  25873;  telephone: 
(304)  255-0401. 

Division  of  Reclamation.  1180  Broad 
Street,  Summersville,  WV  26651; 
telephone:  (304)  872-5616. 

Division  of  Reclamation,  Hicks  Building, 
Welch,  WV  24801;  telephone:  (304) 
436-4507. 
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Division  of  Reclamation,  117  South  Main 
Street,  Philippi,  WV  26416;  telephone: 
(304)  457-3219. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  H.  Halsey,  Assistant  Regional 
Director,  Office  of  Surface  Mining, 
Reclamation  and  Enforcement,  950 
Kanawha  Blvd.,  East,  Charleston,  WV 
25301;  telephone:  (304)  344-2331. 

Dated:  ]uly  9, 1980. 

Richard  M.  Hall, 

Director,  Office  of  Surface  Mining. 

|FR  Doc.  80-20893  Filed  7-10-80;  8:45  am) 

BILUNQ  CODE  4310-OS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL  1536-4] 

Approval  and  Promulgation  of  the 
Missouri;  State  Implementation  Plan 
(SIP) 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rulemaking. 

summary:  The  St.  Louis  County  Air 
Pollution  Control  Appeal  Board  granted 
a  variance  for  the  Union  Electric 
Company  Meramec  power  plant  to 
allow  sufHcient  time  for  the  company  to 
design,  construct  and  operate  new 
control  equipment  for  emissions  of  total 
suspended  particulate  (TSP)  matter.  The 
St.  Louis  County  Air  Pollution  Control 
Appeal  Board  issues  variances  under 
authority  granted  by  the  Missouri  Air 
Conservation  Commission.  Under  the 
terms  and  conditions  of  the  variance, 
the  Meramec  plant  will  be  required  to 
meet  an  interim  emission  limit  of  0.30  lb. 
total  suspended  particulate  matter  per 
million  OTU  of  heat  input  and  a  50 
percent  opacity  limit. 

The  EPA  proposes  to  approve  the 
variance  granted  to  the  Union  Electric 
Company  for  its  Meramec  plant  as  part 
of  the  applicable  SIP.  The  variance 
submittal  generally  complies  with  the 
SIP  revision  requirements  of  40  CFR  Part 
51. 

The  variance  order  requires  that 
construction  of  the  new  control 
equipment  be  completed  as 
expeditiously  as  practicable.  Control 
equipment  is  to  be  installed  on  all  four 
units.  The  final  compliance  date  is  May 

15. 1981,  for  units  1  and  2  and  November 

20. 1981,  for  units  3  and  4.  Upon 
completion  of  the  installation,  the 
Meramec  plant  will  be  required  to  meet 
a  particulate  emission  limit  of  0.12  lb. 


per  million  BTU  heat  input  and  a  visible 
emission  limit  of  20  percent  opacity. 

'  This  proposal  is  published  to  notify 
the  public  of  the  receipt  of  this  proposed 
SIP  revision  and  to  request  comments  on 
the  proposal. 

DATES:  Comments  must  be  received 
before  September  9, 1980. 
address:  Comments  should  be  sent  to 
Mr.  Wayne  G.  Leidwanger,  Air  Support 
Branch,  Environmental  Protection 
Agency,  Region  VII,  324  East  11th  Street, 
Kansas  City,  Missouri  64106.  Copies  of 
the  state  submission  and  the  EPA 
prepared  variance  evaluation  document 
are  available  at  the  above  address.  They 
are  also  available  at  the  following 
locations: 

Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  D.C. 

20460. 

Missouri  Department  of  Natural 
Resources,  2010  Missouri  Boulevard, 
Jefferson  City,  Missouri  65102. 

St.  Louis  County  Department  of  Health 
and  Medical  Care,  Division  of 
Environmental  Health  Care  Service, 

Air  Pollution  Control  Branch,  801 
South  Brentwood  Boulevard^  Clayton, 
Missouri  63105. 

FOR  FURTHER  INFORMATION:  Contact 
Wayne  G.  Leidwanger  at  816-374-3791 
(FTS  758-3791). 

SUPPLEMENTARY  INFORMATION:  The 

Union  Electric  Company  Meramec  plant 
is  subject  to  an  SO2  emission  limit  of  2.3 
pounds  per  million  BTU  of  heat  input  in 
addition  to  the  mass  emission  rate 
contained  in  Rule  10  CSR  10-5.030  and 
the  visible  emission  limit  of  Rule  10  CSR 
10-5.090.  At  the  time  the  variance  was 
requested  (July  1, 1978),  the  allowable 
total  suspended  particulate  matter  rate 
was  0.18  lb.  per  million  BTU  and  the 
allowable  visible  emission  limit  was  40 
percent  opacity.  The  Meramec  plant  is 
located  in  St.  Louis  County  near  the 
Mississippi  River  approximately  19 
kilometers  south  southwest  of  the  City 
of  St.  Louis. 

In  order  to  meet  the  required  sulfur 
dioxide  emission  limit  of  2.3  lb.  per 
million  BTU  of  heat  input,  the  Union 
Electric  Company  switched  to  low  sulfur 
western  coal.  The  existing  control 
devices  used  at  the  Meramec  plant  are 
inadequate  to  meet  the  TSP  rules. 

The  Missouri  Air  Conservation 
Commission  (MACC)  amended  Rule  10 
CSR  10-5.090  to  require  sources  to  meet 
a  20  percent  opacity  limit  at  point 
sources  and  Rule  10  CSR  10-5.030  which 
is  applicable  to  indirect  heating  sources. 


These  rules  are  applicable  only  in  the  St 
Louis  Air  Quality  Contol  Region. 
Application  of  amended  Rule  10  CSR 
10-5.030  to  the  Union  Electric  Company 
Meramec  power  plant  requires  an 
emission  limit  of  0.12  lb.  per  million  BTU 
of  heat  input.  EPA  approved  these  rules 
at  45  FR  24140  on  April  9, 1980. 

The  St.  Louis  County  Air  Pollution 
Control  Appeal  Board  granted  a 
variance  for  the  Meramec  plant  on 
November  22, 1978,  after  a  public 
hearing  on  October  20, 1978.  The  public 
hearing  satisfies  the  requirements  of  40 
CFR  51.4(a)(1)  and  the  public 
notification  satisfies  the  requirements  of 
40  CFR  51.4(b). 

Variances  issued  by  local  agencies  in 
the  State  of  Missouri  must  receive 
concurrence  from  the  Missouri 
Department  of  Natural  Resources 
(MDNR).  The  variance  granted  by  Sti 
Louis  County  was  submitted  to  the 
MDNR  on  Februa^  16, 1979.  The  MDNR 
submitted  the  variance  and  supporting 
documentation  to  the  EPA  on  April  25, 
1979.  Because  of  this  delay,  the  variance 
submittal  does  not  comply  with  the  60- 
day  period  for  submission  to  the  EPA 
required  by  40  CFR  51.6(d).  The  EPA 
does  not  believe  this  delay  affects  the 
approvability  of  the  variance  submittal. 

The  variance  would  allow  the 
Meramec  plant  to  operate  at  a  mass 
emission  rate  of  0.30  lb.  per  million  BTU 
of  heat  input  and  a  visible  emission  limit 
of  50  percent  opacity  during  the  period 
of  the  variance.  The  only  means 
available  to  the  company  which  assures 
that  the  limits  of  the  variance  will  not  be 
exceeded  is  to  operate  at  a  reduced 
load.  The  variance  granted  does  not 
specify  a  load  level  which  would  meet 
the  emission  limits.  The  Union  Electric 
Company  has  been  issued  a  permit 
which  limits  the  operating  load  of  the 
Meramec  power  plant.  This  permit  was 
not  submitted  with  the  proposed  SIP 
revision.  The  compliance  schedule 
contained  in  the  variance  requires 
construction  of  the  new  control 
equipment  to  commence  on  units  1  and  2 
on  July  1, 1979,  and  units  3  and  4  on 
September  1, 1979.  Start-up  of  the 
controls  for  units  1  and  2  is  scheduled 
for  February  15, 1981,  and  for  units  3  and 
4  on  August  31, 1981.  Final  compliance 
for  units  1  and  2  is  May  15, 1981,  and 
November  30, 1981,  for  units  3  and  4. 

The  EPA  believes  this  schedule  is  as 
expeditious  as  practicable. 

The  EPA  proposes  to  approve  the 
variance  without  the  Meramec  operating 
permit.  EPA  believes  the  emission 
limitation  contained  in  the  variance  is 
enforceable  regardless  of  the  fact  that 


Federal  Register  /  Vol.  45.  No.  135  /  Friday.  July  11. 1980  /  Proposed  Rules 


46827 


the  local  limitations  stated  in  the 
operating  permit  are  not  Federally 
enforceable. 

The  EPA  approved  the  Part  D  plan 
applicable  to  the  St.  Louis 
nonattainment  area  on  Appril  9, 1980,  at 
45  FR  24140.  Considering  the  impact  of 
sources  outside  the  nonattainment  area, 
the  plan  projects  attainment  of  the 
primary  TSP  standard  by  December  31, 
1980.  The  impact  of  the  temporary 
increase  in  emissions  from  the  Meramec 
plant  on  the  St.  Louis  nonattainment 
area  is  not  significant.  Therefore,  under 
existing  EPA  rules,  this  relaxation  in 
emission  limitations  is  approvable. 

The  portion  of  the  county  in  which  the 
Meramec  plant  is  located  is  designated 
attainment  for  total  suspended 
particulate  matter  at  40  CFR  Part  81. 
Because  the  area  is  attainment, 
prevention  of  significant  deterioration 
(PSD)  is  a  matter  for  consideration.  EPA 
regulations  exempt  certain  activities 
from  an  analysis  of  the  impact  on  PSD 
[40  CFR  52.21(k)].  Included  are  activities 
which  result  in  a  temporary  increase  in 
emissions  provided  that  the  increase  in 
emissions  does  not  impact  any  Class  I 
area  or  areas  where  the  PSD  increment 
is  being  violated.  The  variance  granted 
the  Union  Electric  Company  allows  a 
temporary  increase  in  emissions  and  a 
subsequent  decrease  after  new  control 
equipment  is  installed.  No  Class  I  areas 
will  be  affected  and  there  are  no  other 
areas  where  an  increment  is  being 
violated  that  would  be  impacted. 
Therefore,  the  variance  is  exempt  from 
the  PSD  impact  analysis. 

The  emissions  allowed  under  the 
variance  will  not  cause  violations  of 
primary  or  secondary  TSP  standards  in 
the  attainment  area. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
“significant”  and,  therefore,  subject  to 
the  procedural  requirements  of  the 
Order,  or  whether  it  may  follow  other 
specialized  development  procedures. 
EPA  labels  these  other  regulations 
“Specialized”. 

I  have  reviewed  this  regulation  and 
determined  that  it  is  not  subject  to  the 
procedural  requirements  of  Executive 
Order  12044. 

This  notice  of  proposed  rulemaking  is 
issued  under  the  authority  of  Section  110 
of  the  Clean  Air  Act,  as  amended. 

Dated:  June  26, 1980. 

Earl ).  Stephenson, 

Acting  Regional  Administrator. 

|FR  Doc.  80-20699  Filed  7-10-80: 8:45  am) 

BILUNG  CODE  6S60-01-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

41  CFR  Ch.  5 

Improving  Government  Regulations; 
Semiannual  Agenda  of  Regulations 

AGENCY:  Committee  for  Purchase  fi‘om 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Semiannual  agenda  of 
significant  regulations  under 
development  or  review. 

SUMMARY:  Pursuant  to  section  2  of 
Executive  Order  12044,  the  Committee, 
during  the  period  June  2, 1980  through 
December  1, 1980,  is  not  planning  to 
issue  or  review  any  significant 
regulations  or  any  regulations  affecting 
small  businesses  and  orgemizations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  C.  W.  Fletcher,  Executive  Director, 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped,  2009 
14th  Street,  North,  Suite  610,  Arlington, 
Virginia  22201,  Telephone:  703/557-1145. 
C.  W.  Fletcher, 

Executive  Director, 

(FR  Doc.  80-20692  Filed  7-10-80: 8:45  am| 

BILUNG  CODE  6a2fr-33-M 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  15 

[Docket  No.  20654;  FCC  80-332] 

Interference  Frorn  Spark-Type  Ignition 
Systems  in  Motof  Vehicles;  Report  and 
Order 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Report  and  order. 

SUMMARY:  Tlie  Commission  will  not  act 
to  impose  regulations  on  automotive 
ignition  noise  (43  FR  28007,  June  28, 
1978.)  The  Commission  recognizes  that 
there  is  a  problem  of  interference  to 
radio  systems  due  to  automotive  ignition 
noise,  but  declines  to  take  regulatory 
action  at  this  time.  Will  maintain 
interest  in  technical  developments  and 
act  at  a  later  time,  if  effective  solutions 
are  identified. 

EFFECTIVE  DATE:  Non-Applicable. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irma  B.  Galane/Robert  S.  Powers,  Office 
of  Science  and  Technology,  (202)  632- 
7040. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  interference  from 


spark-type  ignition  systems  in  motor 
vehicles.  Docket  No.  20654.  See  also  43 
FR  28007,  June  28, 1978. 

Report  and  Order 

Adopted:  June  11, 1980. 

Released:  July  9, 1980. 

By  the  Commission:  Commissioner 
Lee  concurring  in  the  result. 

Introduction 

1.  The  Federal  Communications 
Commission  released  a  Notice  of 
Inquiry  on  December  16, 1975  in  the 
matter  of  interference  from  spark-type 
ignition  systems  in  motor  vehicles.*  At 
the  request  of  the  industry  the  deadline 
for  filing  comments  was  advanced  to 
September  15, 1978.® 

2.  Field  surveys  have  shown  that  the 
major  portion  of  radio  fi«quency  man¬ 
made  noise  in  the  spectrum  above  25 
MHz  is  created  by  the  ignition  systems 
of  motor  vehicles. 

3.  The  automobile  industry  has 
pursued  methods  of  reducing  ignition 
interference  for  many  years  and  with 
some  success.  Radiation  standards  and 
methods  of  measurement  are  in 
existence  both  nationally  and 
internationally.  In  the  U.S.  it  is  the 
policy  of  automobile  manufacturers  to 
voluntarily  comply  with  the  Society  of 
Automotive  Engineers  (SAE)  Standards 
J551.® 

4.  The  interference  from  a  single 
vehicle  that  is  complying  with  the  SAE 
standard  can  be  of  low  intensity  and 
short  duration.  However,  the  collective 
effect  of  a  flow  of  vehicles  on  a  nearby 
thoroughfare  degrades  radio  reception  ^ 
to  a  degree  dependent  on  the  amount  of 
traffic.  Most  affected  are  mobile  radio 
units  since  they  receive  radio  signals 
while  surrounded  by  a  number  of  other 
motor  vehicles.  Often  a  vehicle  limits  its 
own  reception  capability  by  the  radio 
frequency  noise  it  generates.  This  has 
been  a  major  incentive  for  automobile 
manufacturers  to  suppress  ignition 
interference.  The  reception  range  of 
base  stations  in  the  land  mobile  services 
is  commonly  shortened  by  ignition 
radiation  of  motor  vehices  operating 
within  several  blocks  of  its  receiving 
antenna,  particularly  at  frequencies 
below  150  MHz. 

5.  The  Notice  of  Inquiry  asked  for 
responses  to  14  questions.  These 
questions  addressed  three  basic  issues: 

A.  To  what  extent  are  radio 
commimications  degraded  by  ignition 
systems? 

>41  FR  1323  (lanuary  7. 1976). 

»  43  FR  28007  (June  28, 1978). 

^Available  from  Society  of  Automotive  Fjigineers. 
Inc.,  2100  West  Big  Beaver,  Troy,  Micliigan  48084, 
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B.  How  adequate  is  the  Society’  of 
Automotive  Engineers  J551  voluntary 
standard  for  preventing  degradation  to 
radio  communications? 

C.  What  is  the  cost-effective  state  of 
the  art  with  respect  to  the  suppression 
of  ignition  radiation? 

Comments 

6.  Degradation  caused  by  ignition 
interference  has  been  defmed 
quantitatively  by  FCC  investigators  as 
being  the  increase  of  radiated  power 
(usually  expressed  in  dB)  needed  to 
restore  the  particular  grade  of  radio 
reception  to  that  which  would  be 
present  in  the  absence  of  the 
interference.  When  ambient  interference 
is  absent,  receiver  sensitivity  is 
determined  by  receiver  noise  only.  The 
land  mobile  service  is  particularly 
affected  by  ignition  interference  because 
representative  receivers  are  very 
sensitive  and  are  often  operated  in  the 
vicinity  of  groups  of  motor  vehicles. 

7.  FCC  Held  tests  have  been  made  for 
the  purpose  of  determining  degradation 
to  land  mobile  reception.  The  results  of 
these  tests  have  been  widely  distributed 
throughout  the  United  States  in  the  form 
of  FCC  Research  and  Standards  Reports 
(RS  7302,  RS  75-05  and  RS  76-03).  Also 
FCC  data  have  been  accepted  and 
distributed  throughout  the  world  by 
International  Radio  Consultative 
Committee  (CCIR).  All  FCC  reports  are 
included  in  the  record  of  this  . 
proceeding. 

8.  The  subject  of  reception 
degradation  created  by  ignition 
interference  had  not  until  recently  been 
officially  considered  by  International 
Special  Committee  on  Radio 
Interference  (CISPR).  This  Committee 
includes  world-wide  expertise  on  the 
subject  of  ignition  radiation  control 
standards.  Several  countries,  including 
Canada,  have  adopted  regulations 
centered  about  such  standards.  The 
rationale  used  by  CISPR  to  originate  its 
radiation  limits  is  not  clear.  In  this 
country  the  SAE  limits  were  set  many 
years  ago  to  prevent  vertical  rolling  of 
television  pictures.  Only  during  the  past 
few  years  has  attention  been  focused  on 
land  mobile  radio  reception.  Recently, 
the  FCC  has  been  successful  in 
introducing  a  Study  Question  to  CISPR 
and  a  report  that  shows  considerable 
degitidation  (average  of  16  dB  at  37  MHz 
and  10  dB  at  153  MHz)  to  mobile 
reception  from  ignition  radiation,  even 
from  radiation  levels  caused  by  brand- 
new  vehicles.  These  tests  were  made  by 
the  FCC  because  it  was  claimed  by  the 
automobile  manufacturing  industry  that 
owners  remove  the  suppression  fixes 
supplied  on  new  vehicles. 


9.  At  the  outset  of  its  research,  by  the 
use  of  pilot  tests,  FCC  investigators 
arrived  at  two  basic  conclusions: 

1.  To  understand  the  extent  of 
degradation  to  land  mobile  reception 
caused  by  automobile  ignition  it  is 
necessary  to  observe  the  effect  of  groups 
of  motor  vehicles  in  common  occurences 
such  as  moving  in  traffic  or  waiting  for  a 
traffic  light  to  change; 

2.  The  key  to  satisfactory  land  mobile 
reception  is  more  than  intelligibility 
alone.  )ust  as  important  is  the 
annoyance  effect  of  the  interference. 

This  condition  is  best  appreciated  by 
demonstration.  An  analogy  is  the 
annoyance  experienced  using  a  noisy 
telephone  line.  The  use  of  such  a  line 
demands  a  degree  of  concentration 
depending  on  the  amount  of  noise 
present.  As  a  result,  land  mobile 
systems  require  an  increased  radiated 
power  in  order  to  provide  satisfactory 
coverage  where  ignition  interference  is 
present; 

10.  In  past  years  motor  vehicle 
manufacturers  have  conducted  a  series 
of  measurement  tests.  Primarily  they 
were  unsuccessful  efforts  to  arrive  at 
objective  (measurement)  methods*  for 
determining  degradation.  Many  attempts 
have  been  made  previously  to  use 
objective  (Measurement)  methods  to 
arrive  at  degradation  but  no  generally 
accepted  procedure  has  evolved  with 
respect  to  either  frequency  or  amplitude 
modulated  signals.  These  types  of 
modulation  are  used  almost  exclusively, 
in  the  land  mobile  service.  This  is  why 
the  FCC  decided  to  employ  subjective  * 
testing.  Annoyance  definitions  for 
quality  of  reception  was  thus  the  base 
for  our  reception  quality  definitions. 

11.  The  FCC  and  the  CCIR  have 
defined  5  grades  of  se^ice  as  follows: 


Quality 

grade  Interfering  effect  was— 

coined 


5 .  Almost  nU  ' 

4 .  Noticeable  ' 

3 . . Annoying  ' 

2 . .  Very  annoying  ' 

1 .  So  bad  that  the  presence  of  speech  is  barely 

discernible  ' 


•  Speech  is  intelligible  but  with  increasing  effort  as  the  grade 
decreases. 

12.  In  1973  FCC  tests  with  respect  to 
Grade  3  showed  that  the  general 
population  of  motor  vehicles  produced 
approximately  25  dB  degradation  at  37 
MHz  decreasing  to  12  dB  at  150  MHz. 


*  Objective  methods  such  as  a  reading  on  a  meter 
that  correllates  with  quality  of  reception  degraded 
by  ignition  noise.  No  such  correllation  has  yet  been 
established. 

*  Subjective  testing  requires  a  scoring  by  the 
listener  as  to  how  he  himself  rates  quality  of 
reception  degraded  by  ignition  noise. 


Degradation  with  respect  to  Grade  4 
ranged  from  30  dB  at  37  MHz  to  17  dB  at 
ISO  MHz.  Data  was  collected  both 
where  groups  of  motor  vehicles  were 
moving  in  traffic  and  while  waiting  for  a 
traffic  light  to  change.  As  mentioned 
earlier  in  this  Report  and  Order,  tests 
were  more  recently  made  on  bi:and-new 
vehicles  arranged  in  groups  of  l2. 
Degradation  with  respect  to  Grade  4 
ranged  from  16  dB  at  37  MHz  to  10  dB  at 
153  MHz  were  measured  during  these 
new  vehicle  tests. 

13.  The  various  automobile 
manufacturers  question  the  FCC  field 
test  findings  on  the  basis  that  they  were 
not  properly  conducted.  For  example, 
they  believe  that  quality  grades  of 
reception  should  be  based  on 
intelligibility  *  alone  (which  would  result 
in  lower  degradation  values).  When 
evaluated  in  terms  of  the  noise 
reduction’s  effect  on  intelligibility, 
improvements  in  present  day 
suppression  methods  may  not  be  cost 
effective,  according  to  the  industry. 

14.  The  Motor  Vehicle  Manufacturers 
Association  (MVMA)  has  commented  on 
behalf  of  the  motor  vehicle  industry. 
They  recently  completed  a  series  of 
tests,  including  some  subjective  tests. 

MVMA  has  defined  5  Grades  of 
service  as  follows: 


Grade  Description 


5 .  Could  understand  the  message  extremely  well. 

4 .  Could  understand  the  message  laiiiy  well. 

3 .  Think  I  understood,  but  had  to  guess  at  some 

words. 

2 .  Could  barely  discern  the  message. 

1 .  Couldn't  detect  speech  at  all. 


15.  The  following  table  was 
constructed  with  data  extracted  from 
MVMA  comments.  Subjective  testing 
was  used  and  the  juries  consisted  of 
people  associated  with  MVMA.  Test 
condition  were  similar  to  those  used  by 
the  FCC  investigators  applicable  to 
groups  of  vehicles. 

Degradation 

|dB| 

147  MHz 


Test  Grade  4  Grade  3 

reception  reception 


Annoy-  Intelligi-  Annoy-  Intelligi- 
ance.  bility,  ance,  bility. 
FCC  MVMA  FCC  MVMA 


12  vehicle  Matrix  A .  11  2  4  2 

12  vehicle  Matrix  B .  9  1  5  .5 

1  “noisy"  vehicle . . .  13  2.5  6.5  1 

1  suppressed  vehicle . .  5  1  2.5  1.5 


*  Intelligibility  in  this  case  means  the  ability  to 
understand  the  message  in  the  midst  of  distracting 
ignition  noise.  The  listener  is  called  upon  to 
concemtrate  on  a  message  while  his  attention  is 
shared  with  properly  operating  the  vehicle.  This 
burden  is  magnified  as  annoyance  increases.  See 
paragraph  11  for  definitions  of  quality  grades. 
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Degradation— Continued 
IdBI 


Test 

50  MHz 

Grade  4 
reception 

Grades 

reception 

Annoy¬ 

ance, 

FCC 

Intelligi¬ 

bility, 

MVMA 

Annoy¬ 

ance, 

FCC 

Intelligi¬ 

bility, 

MVMA 

12  vehicle  Matrix  A _ 

17 

8 

10 

6 

12  vehicle  Matrix  B . 

19.5 

2 

5.5 

2 

1  "noisy"  vehicle . 

27.5 

11 

18 

2.5 

1  suppressed  vehicle . 

17 

10 

9.5 

8.5 

Note. — ^All  vehicles  except  the  “noisy”  one 
met  the  SAE  standard.  A  matrix  usually 
consisted  of  3  vehicles  across  in  a  row  and 
four  vehicles  deep.  Engine  speed  at  idle.  (All 
data  gathered  by  MVMA  people). 

16.  The  above  data  shows  that 
reception  degradation  based  on 
intelligibility  results  in  lower  values 
than  degradation  based  on  annoyance. 

It  is  probably  for  this  reason  that 
MVMA  seems  to  conclude  that  there  is 
little  problem  with  ignition  radiation 
interference  to  the  land  mobile  services. 
We  are  not  inclined  to  agree  because  it 
is  a  normal  commercial  land  mobile 
design  practice  to  protect  coverage 
against  annoyance  as  well  as  to  provide 
for  intelligibility. 

17.  MVMA  points  out  that  many  types 
of  interference  exist  and,  in  the  case  of 
ignition  interference,  blankers  and  other 
electronic  devices  can  cure  the  problem 
where  it  may  exist.  Motorola  and 
General  Electric  have  commented  in  this 
preceding  on  the  quite  limited 
effectiveness  of  such  fixes.  There  is  also 
the  problem  of  cost-effectiveness  of  such 
fixes  if  they  have  to  be  included  in  all 
land  mobile  receivers. 

18. '  MVMA  does  state  that  some 
degradation  occurs  under  the  “worse” 
conditions.  While  it  is  not  clearly  stated 
it  is  believed  that  such  cases  are  meant 
to  occur  where  the  strength  of  the 
desired  signal  values  are  in  the  lower 
range  and  where  motor  vehicles  occur  in 
groups.  Apparently  they  are  not 
convinced  that  the  latter  case  often 
occurs.  It  is  true  that  worse  degradation 
does  occur  where  the  desired  signal  are 
at  lower  values,  but  it  must  be  pointed 
out  that  such  values  of  signal  strength 
would  provide  good  quality  reception  in 
the  absence  of  ambient  interferences 
including  ignition  noise.  The  literature 
supports  our  conclusion  that  ignition 
noise  is  the  most  prevalent  of  all  man¬ 
made  noises  in  the  VHP  portion  of  the 
spectrum.  MVMA  is  silent  on  this  point. 
Spurious  radiations  such  as  those  from 


ISM  devices  *  and  those  associated  with 
transmitters  are  not  considered  (here)  to 
be  man-made  noises.  Such  radiations 
are  already  regulated  under  other  parts 
of  the  Commission’s  Rules. 

19.  The  Communications  Division  of 
the  Electronic  Industries  Association 
(ELA)  has  performed  some  tests  (not 
reported)  and  has  also  “studied  the 
literature  on  the  entire  question  of 
ignition  interference”.  They  have  come 
to  the  conclusion  that  the  domestic 
automobile  industry  is  “Making  good 
progress  in  reducing  the  ignition 
radiation  from  new  passenger  vehicles”. 
On  the  other  hand,  because  of  “still 
troublesome  reports”  from  some 
vehicles  they  suggest  a  need  for  stricter 
compliance  with  the  SAE  ]551  standard. 
ELA  would  tighten  the  standard  to 
require  that  90%  (instead  of  the  present 
requirement  of  80%)  of  new  vehicles 
meet  the  standard  90%  of  the  time 
(instead  of  the  present  requirement  of 
80%). 

We  have  no  evidence  that  even  the 
present  80-80  voluntary  requirement  is 
presently  being  met.  The  actual 
sampling  procedure  by  automobile 
manufactures  has  not  been  revealed, 
except  by  Ford  Motor  Company.  Ford 
resorts  to  prototype  testing  of  one 
vehicle  (numbers  of  models  unknown). 

20.  The  EIA  comments  also  report  the 
results  of  a  paper  study  that  concludes 
that  a  vehicle  just  meeting  the  J551  limit 
will  produce  20  dB  degradation  to  the 
vehicle  own  communication  receiver  at 
45  MHz  and  150  MHz. 

21.  EIA  states  that  their  research  (not 
included  in  their  comments)  indicates 
that  there  is  a  diligent  effort  for 
compliance  by  the  domestic  automobile 
industry.  They  say  that  the  dominant 
problem  lies  with  motorcycles,  moditied 
vehicles  and  imported  vehicles  not 
conforming  to  the  SAE  standard.  The 
research  utilized  by  EIA  to  support  these 
statements  is  not  identiRed  except  for  a 
referral  to  Stanford  Research  Instutute 
report  dated  May  1978  (SRI-7806-C2.50). 
The  author  of  this  report  does  not 
support  these  statements  (See  comments 
in  this  proceeding  by  Richard  A. 
Shephard,  June  18, 1978). 

22.  Stanford  Research  Institute  (SRI) 
was  funded  by  the  FCC  to  develop  cost- 
effective  fixes  that  would  suppress 
ignition  radiation  at  least  10  dB  more 
than  an  automobile  that  was  fully 


’  "ISM  devices”  are  devices  which  use  radio 
waves  for  industrial,  scientific,  medical,  or  any 
other  purposes  including  the  transfer  of  energy  by 
radio  and  which  are  neither  used  nor  intended  to  be 
used  for  radiocommunication.  See  47  CFR  15.1  and 
18.1  et  seq. 


suppressed  according  to  the  state-of-the- 
art.  A  state-of-the-art  vehicle  was 
supplied  by  the  FCC.  It  was  selected  by 
examining  42  vehicles  for  lowest 
radiation. 

23.  The  SRI  Rndings,  which  in  fact 
provided  the  10  dB  improvement,  are  set 
forth  in  a  report  dated  January  1975, 
entitled  “Improved  Suppression  of 
Radiation  From  Automobiles  Used  by 
the  General  Public”  and  is  available 
from  SRI.*  The  automobile  industry’s 
comments  on  this  effort  were  negative 
as  follows; 

1.  The  spark  plug  developed  by  SRI  is 
not  feasible  because  of  its  excessive 
length. 

2.  A  spark  plug  that  includes 
capacitance,  such  as  SRl's,  will  promote 
fouling  due  to  carbon  deposits; 

3.  A  plated  distributor  cap,  utilized  by 
SRI  to  achieve  improvement,  is  not 
feasible  due  to  its  degrading  effect  on 
system  durability; 

4.  The  durability  of  a  resistor  rotor 
suggested  by  SRI  is  not  known  and 
therefore  cannot  be  incorporated  in 
general  production  engines  until  and 
unless  it  successfully  passes  extensive 
testing. 

Lacking  the  specialized  expertise 
required  to  make  a  judgment  on  the 
commercial  feasibility  of  the  SRI 
contribution,  the  Commission 
encourages  the  industry  to  continue 
their  search  for  improved  cost-effective 
ignition  radiation  suppression  methods. 
The  SRI  report  is  included  in  the  record 
of  this  proceeding. 

24.  The  American  Telephone  and 
Telegraph  Co.  has  stated  that  ambient 
noise  is  generally  recognized  as  a 
significant  consideration  in  the  design  of 
land  mobile  radio  systems  and  the 
principal  source  of  such  noise  is  ignition 
interference.  On  the  other  hand  they 
also  state  that  the  current  level  of 
ignition  noise  is  not  significantly 
degrading  public  land  mobile  services, 
but  any  increase  in  the  present  level 
could  have  a  significantly  adverse 
effect.  We  take  this  to  mean  that 
increased  radiated  power  takes  care  of 
the  present  situation. 

25.  The  American  Radio  Relay  League 
and  several  radio  amateurs  are 
convinced  that  ignition  interference 
needs  to  be  reduced.  Taking  exception 
to  this  opinion,  and  as  a  radio  amateur, 
A.  D.  Doty  (former  manager  of  MVMA) 
believes  that  the  SAE  voluntary 
standard  adequately  protects  radio 


'Available  from  NTIS,  SpringReld,  Va.  22161 
accession  *  PB  23  9471. 
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communications  from  ignition 
interference. 

20.  The  assodation  of  Maximom 
Service  Telecasters  ^AMST}  and 
General  Electric  Company  believe  that 
ignition  interfeTence  is  -quite  substantial 
Arou^bout  Ae  VKF-TV  band. 

27.  Sevewfl  ignition  wire 
manufacturers  dahn  superior 
suppression  capabilities  for  Aeir 
products  and  preAct  still  furAer 
improvements.  There  are,  however,  no 
independent  organizations  to  test  Aeir 
products.  The  FCC  has  not  been  able  to 
devote  Aeir  facilities  for  this  purpose 
and  our  test  car  used  for  Ae  SR! 
contract  has  been  returned  to  the 
General  Services  Administration. 

28.  In  their  statements,  foreign  car 
manufacturers  vary  in  degree  of 
compliance  wiA  Ae  SAE  vohmtary 
standard.  While  assuming  Aat  CISPR 
and  SAE  Imuts  protect  ra  Ao 
communications,  some  companies  claim 
compliance,  some  do  not,  and  some  say 
they  are  not  sure.  They  all  request  Aat 
no  changes  be  made  in  the  status  quo. 

Conclusion 

29.  A  the  opinion  of  FCC  investigators 
there  is  an  ignition  interference  problem. 
However,  federal  regulations  based  on 
the  SAE  standard  are  not  advocated  at 
Ais  time  because: 

1.  The  present  voluntary  radiation 
limit  is  inadequate  for  Ae  protection  of 
the  land  mobile  services  and, 
furthermore,  this  limit,  as  it  exists  today, 
is  easily  met  by  most  motor  vehicles 
except  perhaps  some  trucks  and 
motmcycies.  Inqucvement  of  Aese 
categodes  of  vehicles  will  not  improve 
Ae  current  sitaatkm  sufficiently, 

2.  The  administrative  burdens  and 
enfoFoeinent  problems  Aat  would  result 
from  federal  regulations  at  this  time  are 
burdensome  and  difficult  to  achieve 
with  current  regulatory  tools. 

30.  The  commissuMi  appreciates  Ae 
efforts  Aat  have  been  made  by  the 
motor  vehicle  manufacturing  industiy  to 
date.  We  are  well  aware  Aat  there  are 
costs  associated  wiA  reduction  of 
ignition  noise,”  and  Aat  Ae  costs  of 
reduced  noise  must  be  balanced  against 
Ae  benefits  of  more  effective  spectrum 
use  before  ma}or  resource  commitments 
are  made.  We  me  not,  however, 
satisfied  that  sufficient  progress  toward 
Ae  development  of  oost-effective 


*  Comments  aubmitted  bf  ChaoipioB  Spark  Plug 
Company  estimated  a  cost  of  $200,000,000  per  year 
associated  with  a  $0.25  increase  in  the  retrrtl  price  of 
a  spaitc  -fAug.  Cenerat  Electric  Company  points  out 
that  if  the  cost  per  car  of  redaoed  ignition  noise 
were  $100,  the  national  investment  (corresponding 
to  100,000,000  vehicles)  would  reach  $10  billion.  The 
actual  cost  Hgure  per  car  for  a  useful  degree  of  noise 
reduction  is  not  known  at  this  time. 


me  Aods  lor  reducing  ignition  noise 
radiation  bas  been 

31.  AccorAn^,  we  will:  (1)  Not  act  to 
impose  regulation  at  tins  time;  ^2)  bold 
the  docket  open  lor  possible  foture 
action;  fSj  continue  to  accept  comments 
on  further  techrtologica!  prop^ss;  {4) 
conthme  to  acc^  comments  frrmi 
parties  adversely  affected  by  ignition 
noise;  (5)  continne  to  monitor  Ae 
progress  made  in  resolving  the  noise 
problem;  provide  for  FOC 
participation  with  CISPR,  p)  provide 
facilities  at  our  laboratory  to  test  Ae 
effectiveness  of  new  developments,  and 
(8)  if  at  a  later  date  Ae  Commission 
determines  Ae  industry’s  response  is 
inadequate,  then  we  will  issue  a  Further 
Notice  of  Inqmry,  or  a  Notice  -of 
Proposed  Rule  Making  looldng  towards 
adoption  of  Tides  to  axxxmipli  A  wbat 
must  be  done. 

32.  In  view  of  Ae  foregoing  we  are  of 
the  opinion  Aat  tins  proceeding  be 
contmued  in  the  public  interest, 
convenience  and  necessity.  AuAority 
for  this  action  Is  oontained  m  Section  4 
(i),  302,  303[Bl,303lf)  and  303tr]  of  Ae 
Communications  Act  of  1934,  as 
amended. 

Federal  Communications  Commission. 
WiUtan  ).  Tricanoa, 

Secretary. 

[FROoc.  8B-»)BZ5  FHed  7-10-flD'.a:45  ain| 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

National  School  Lunch  Program; 
National  Average  Payment  for  the 
Period  Juiy  1-Dec.  31, 1980 

Pursuant  to  Section  11  of  the  National 
School  Lunch  Act  (42  U.S.C.  1759a)  and 
§  210.4  and  §  210.11  of  the  regulations 
governing  the  National  School  Lunch 
Program  (7  CFR  Part  210),  notice  is 
hereby  given  of  adjustments  in  the 
national  average  factors  for  payment  for 
lunches  and  the  maximum  rates  of 
reimbursements.  The  national  average 
factors  for  payment  for  lunches  served 
during  the  six-month  period  July  1- 
December  31, 1980,  to  children 
participating  in  the  National  School 
Lunch  Program  are  as  follows:  (a)  18.50 
cents  from  general  cash-for-food 
assistance  funds  for  each  lunch;  (b)  an 
additional  63.50  cents  from  special  cash 
assistance  funds  for  each  reduced  price 
lunch  and  (c)  an  additional  83.50  cents 
from  special  cash  assistance  funds  for 
each  free  lunch.  If  in  any  State  a 
maximum  charge  to  students  of  less 
than  20  cents  is  established  for  reduced 
price  lunches,  the  special  assistance 
factor  prescribed  for  reduced  price 
lunches  in  such  State  shall  be  the  lesser 
of  (a)  the  special  assistance  factor  for 
free  lunches  minus  the  maximum 
reduced  price  charge  established  by  the 
State,  or  (b)  the  special  assistance  factor 
for  free  lunches  minus  10  cents. 

The  total  amount  of  general  cash-for- 
food  assistance  payments  and  special 
cash  assistance  payments  to  be  made  to 
each  State  agency  from  the  sums 
appropriated  therefore,  shall  be  based 
upon  such  national  average  factors. 

The  above  factors  represent  a  5.29 
percent  increase  during  the  six-month 
period  November  1979-May  1980  (from 
251.3  in  November  1979  to  246.6  in  May 
1980)  in  the  series  for  food  away  from 
home  of  the  Consumer  Price  Index  for 


All  Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

For  the  six-month  period  July- 
December  31, 1980  (a)  the  maximum  rate 
of  reimbursement  from  general  cash-for- 
food  assistance  funds  shall  be  24.50 
cents  per  lunch  served;  (b)  the  maximum 
per  lunch  reimbursement  (from  a 
combination  of  general  cash-for-food 
assistance  and  special  cash  assistance 
funds)  shall  be  117.00  cents  for  a  free 
lunch  and  97.00  cents  for  a  reduced  price 
lunch.  If  in  any  State  a  maximum  charge 
to  students  of  less  than  20  cents 
established  for  reduced  price  lunches, 
the  maximum  per  lunch  reimbursemnt 
prescribed  for  reduced  price  lunches  in 
such  State  shall  be  the  lesser  of  (a)  the 
maximum  per  lunch  reimbursement  for 
free  lunches  minus  the  maximum 
reduced  price  charged  established  by 
the  State,  or  (b)  the  maximum  per  lunch 
reimbursement  for  free  limches  minus  10 
cents. 

Pursuant  to  Section  12  of  the  National 
School  Lunch  Act,  adjustments  are 
made  in  the  national  average  payment 
factors  to  Alaska.  For  lunches  served  in 
the  aformentioned  period  to  children 
participating  in  the  National  School 
Lunch  Program  in  the  State  of  Alaska 
payment  rates  are  as  follows:  (a)  30.00 
cents  from  genc.'al  cash-for-food 
assistance  funds  for  each  lunch  and  (b) 
an  additional  125.50  cents  from  special 
cash  assistance  funds  for  each  reduced 
price  lunch  and  (c)  an  additional  135.50 
cents  from  special  cash  assistance  fimds 
for  each  free  lunch.  The  reduced  price 
special  assistance  payment  factor 
reflects  the  currently  effective  10  cent 
charge  for  each  reduced  price  lunch 
served  under  the  National  School  Lunch 
Program  in  Alaska.  If,  in  the  State  of 
Alaska,  the  maximum  statewide  price 
charge  for  lunch  changes  from  the 
current  10  cents  charge,  the  special 
assistance  factor  prescribed  for  reduced 
price  limches  shall  be  the  lesser  of  (a) 
the  special  assistance  factor  for  free 
lunches  minus  the  maximum  reduced 
price  charge  established  by  the  State  of 
Alaska,  or  (b)  the  special  assistance 
factor  for  free  lunches  minus  10  cents. 

For  the  six-month  period  July  1- 
December  31, 1980,  the  maximum  per 
lunch  rates  of  payment  to  the  State  of 
Alaska  for  lunches  served  in  the 
National  School  Lunch  Program  shall  be 
as  follows:  (a)  39.75  cents  from  general 
nash-for-food  assistance  funds  for  each 


lunch  and  (b)  from  a  combination  of 
general  cash-for-food  assistance  and 
special  cash  assistance  189.50  cents  for 
a  free  lunch  and  179.50  cents  for  a 
reduced  price  lunch. 

The  total  amount  of  general  cash-for- 
food  assistance  payments  and  special 
cash  assistance  payments,  to  be  made  to 
the  State  of  Alaska  from  the  sums 
appropriated,  therefore,  shall  be  based 
upon  such  factors. 

Definitions.  The  terms  used  in  this 
notice  shall  have  the  meanings  ascribed 
to  them  in  the  regulations  governing  the 
National  School  Lunch  Program  (7  CFR 
Part  210)  and  the  regulations  for 
Determining  Eligibility  for  Free  and 
Reduced  Price  Meals  and  Free  Milk  in 
Schools  (7  CFR  Part  245). 

Pending  legislation  will  have  a  major 
impact  on  the  National  Average 
Payment  Factors.  This  legislation,  which 
is  currently  under  consideration  in  both 
the  Senate  and  House  of 
Representatives  and  appears  very  likely 
to  be  passed,  contains  provisions  to 
amend  section  4  of  the  National  School 
Lunch  Act,  as  amended,  by  reducing  the 
general  cash  reimbursement  rate  for  all 
categories  of  school  lunches  (free, 
reduced  price  and  paid)  by  2.5  cents, 
except  in  School  Food  Authorities  where 
60  percent  or  more  of  the  lunches  served 
were  served  free  or  at  a  reduced  price 
during  the  second  preceding  fiscal  year. 
This  pending  legislation  also  contains 
provisions  to  amend  section  11  of  the 
National  School  Lunch  Act  which  would 
remove  the  incentive  for  schools  to  offer 
reduced  price  lunches  at  less  than  20 
cents  per  lunch,  by  setting  the  National 
Average  Payment  factor  for  reduced 
price  lunches  at  20  cents  less  than  that 
for  free  lunches.  Also,  this  pending 
legislation  provides  for  adjustments  in 
the  school  lunch  National  Average 
Payment  factors  as  set  forth  in  this 
notice  to  be  made  on  an  annual  rather 
than  semi-annual  basis,  eliminating  the 
January  1981  adjustments  and  thereby 
extending  the  factors  set  forth  in  this 
notice  for  a  period  of  one  calendar  year 
ending  June  30, 1981. 

If  this  pending  legislation  becomes 
public  law,  a  notice  of  the  new  factors 
will  be  published  immediately.  Until, 
that  time,  the  rates  in  this  notice  remain 
in  effect. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.555) 

Effective  date:  This  notice  shall  be 
effective  as  of  July  1, 1980. 


Federal  Register  /  Vol.  45,  No.  135  /  Friday.  )uly  11.  1980  /  Notices 


4B8S2 


(Sec.  4,  P.L  92-433, 76  Stat.  944, 42  CI.SX;. 

1753,  84  Stat.  208, 42  U.S.C.  1752, 60  Stat.  231, 
42  U.S.C.  1754:  Sec.  2,  P.L  93-150, 88  Start.  728, 
42  U.S.C.  1753,  60  Stat.  232, 86  Stat.  729, 42 
U.S.C.  1757) 

Note. — ^Thi#  notice  has  been  revie%ved 
under  the  USDA  criteria  established  to 
implement  Executiwe  Order  12044, 
"ImpsovincGoveniment  Regulations,”  and 
has  not  been  classified  “signiticanL"  An 
approved  Pinal  Impact  Statement  is  available 
from  Director,  School  Programs  Division, 
Food  and  Nutrition  Service,  U.S.  Department 
of  Agriculture,  Washington,  D.C.  20250  (202 
447-813(H. 

Dated:  Jtily  3, 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

|FR  One.  o^aosse  J>Uad  7-w.ao-.a4t  unj 
BUXINO  CODE  341000-41 


School  Breakfast  Program;  National 
Average  Payment  for  the  Period  July 
1-Dec.  31, 1980 

Pursuant  io  Section  11  of  the  National 
School  Limch  Act  (42  U.S£.  1759a)  and 
fi  220.4  and  i  220:9  of  the  regulations 
governing  the  School  Breakfast  Program 
(7  CFR  Part  220),  notice  is  hereby  given 
that  the  national  average  payment 
factors  lor  breakfasts  served  durir^  the 
six-month  period  )uly  1-December  31, 
1960  to  ditidren  participating  in  the 
School  Breakfast  Program  shall  be:  (a) 
14.75  cents  for  dl  breakfasts;  (b)  an 
additicmal  27.75  cents  for  each  reduced 
price  breakfast,  and  (c)  an  additional 
37F5  cents  for  each  free  breakfcmL  The 
total  amount  of  breakfast  assistance 
payments  to  be  made  to  each  State 
agency  from  the  sums  appropriated 
therefore,  shall  be  based  upon  such 
national  average  betors:  Provided, 
however,  that  additional  payments  shall 
be  made  in  such  amounts  as  are  needed 
to  finance  reimbursement  rates  assigned 
for  schools  with  severe  need  under 
§  220.9. 

The  above  fadors  represent  a  529 
p^cent  increase  during  the  six-month 
period  November  1979-May  1980  (from 
251.3  in  November  1979  to  264.6  in  May 
1980)  la  the  series  for  food  away  from 
home  of  the  Consumer  Price  Index  for 
AH  Urban  Consumers,  published  by  the 
Burean  of  Labor  Statistics  of  the 
Department  of  Labor. 

For  schools  without  severe  need,  the 
maxinnmi  rates  of  reimbursement  for 
paid  breakfasts,  $or  reduced  price 
breakfasts,  and  for  free  brealriasts  shall 
be  eqnal  to  the  respective  factors  set  out 
above. 

For  schools  with  severe  need,  the 
maximum  rates  of  reimbursement  are 
established  pursuant  to  Section  4(b)  of 
the  Child  Nutrition  Act  of  1966  as 


amended.  This  law  requires  that  these 
rates  be  computed  using  two  methods 
and  that  the  method  yielding  the  higher 
rates  be  used.  Accordingly,  for  schools 
with  severe  need,  the  maximum  rate  of 
reimbursement  for  paid  breakfasts  shall 
be  equal  to  the  national  average  factor 
for  all  breakfasts,  and  die  maximum  rate 
of  reimbursement  farxBdutxd  price  and 
free  breakfasts  shall  be  57.7S  aad  62.75 
cents,  respective. 

Pursuant  to  Section  12  of  the  National 
School  Lunch  Act,  adjustments  are 
made  in  the  national  average  payment 
factors  to  Alaska.  For  breakfasts  served 
during  the  aforementioned  period  to 
children  participating  in  the  School 
Breakfast  Program  in  the  State  of  Alaska 
payment  rates  are  as  follows:  (a)  24.00 
cents  for  all  breakfasts,  fb)  an  additional 
45.25  cents  for  each  reduced  price 
breakfast  and  (c)  an  additional  60.25 
cents  for  each  bee  breakfast  For 
schools  with  severe  need,  the  maximum 
rate  of  payment  for  paid,  reduced  price, 
and  free  breakfasts  shall  be  24X10,  96.50, 
and  101.50  cents,  respectively.  The  total 
amoupt  of  breakfast  assistance 
payments  to  be  made  to  the  State  of 
Alaska  from  sums  appropriated 
therefore,  shall  be  based  upon  the 
aforementioned  adjustments  to  national 
average  payment  factors:  Provided, 
however,  that  additional  payments  shall 
be  made  in  such  amounts  as  are  needed 
to  finance  payment  -rates  assigned  for 
schools  witii  severe  need  under  §  220.9 
of  regulations  governing  the  School 
Breakfast  Program  (7  CFR  Part  220). 

Definitions:  The  terms  used  In  this 
notice  shall  have  the  meanings  ascribed 
to  them  in  the  regulations  governing  the 
School  Breakfast  Program  [7  CFR  Part 
220)  and  the  regulations  for  Determining 
Eligibility  for  Free  and  Reduced  Price 
Meals  and  Free  Milk  in  Schools  (7  CFR 
Part  245). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.553) 

Effective  date:  This -notice  shaH  be 
effective  as  of  July  1, 19W). 

(Sec.  4  (U.S.C.  1773(bT)  Pub.  L  92-433,  80  Stat. 
888;  Post,  p.  726:  Sec.  4.  Pub.  L  93-150,  80 
Stat.  866:  85  Stat.  85: 86  Stat.  725: 42  U.S.C. 
1773:  86  Stat.  724) 

Note. — ^This  notice  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12044, 

“Improving  Government  Regulations,”  and 
has  not  been  dlassified  “significant.”  An 
approved  Final  Impact  Statement  is  avaQable 
from  Director,  School  Program  Division,  Food 
and  Nutrition  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250.  (202) 
447-8130. 


Dated:  July  3. 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

|FR  Doc.  80-20S84  Filed  7-10-60;  S-45  am) 

BILUNO  CODE  3410-30-M 


Special  Milk  Program  for  Children; 

Rate  of  Reimbursement  for  the  Period 
July  1, 1980,  to  June  30, 1981 

Pursuant  to  section  8  of  the  Child 
Nutrition  Act  of  1966,  as  amended  (42 
U.S.C.  1772)  and  §  215.8  of  the 
regulations  governing  the  -Special  Milk 
Program  for  Children  (7  CFR  Part  215), 
notice  is  hereby  given  that  the  rate  of 
reimbursement  per  half  pint  (236  ml.)  of 
milk  purchased  and  served  to  all 
children,  except  needy  children  in 
pricing  programs  operated  by  Schooi 
Food  Authorities  and  institutions  which 
elect  to  provide  free  milk,  shall  be: 

For  the  period  July  1, 1980  through 
June  30, 1981:  8.5  cents,  except  Ihat,  for 
the  period  September  1, 1980,  the  rate<of 
reimbursement  per  half  pint  of  milk  in 
schools  and  institutions  partic^ating  in 
the  Special  Milk  Programs  in  addition  to 
meal  service  programs  authorized  under 
the  National  Lunch  and  Child  Nutrition 
Acts  shall  be  5.006018. 

The  8.5  cent  rate  was  derived  by 
applying  the  percentage  increase  in  the 
Producer  Price  Index  for  Fresh 
Processed  Milk  during  the  12nmonth 
period  May  1976  to  May  1980!(from  167.3 
in  May  1979  to  181.1  in  May  1980]  to  the 
unrounded  rate  of  reimbursement 
prescribed  for  the  period  July  1. 1979  to 
June  30, 1980,  adjusted  to  the  nearest 
one-fourth  cent  The  September 
reimbiu'sement  rate  reduction  is  in 
accordance  with  the  provisions  of  the 
Supplmental  Appropriation  Act  for 
Fiscal  YecU*  1980. 

While  the  rate  of  reimbursement  per 
half  pint  of  milk  (served  under  the 
conditions  as  set  forth  above]  lor  the 
period  October  1, 1980  throu^  June  30, 
1981  is  at  this  time  set  at  8.5  cents,  it  is 
anticipated  that  the  provisions  of  the 
fiscal  year  1980  Supplemental 
Appropriations  Act  whkdi  reduces 
reimbursement  during  September  1980 
under  the  conditions  indicated  may  be 
extended  by  pending  legislation  through 
the  remainder  of  the  period  to  June  30, 
1981.  This  pending  legislation  appears 
very  likely  to  be  passed.  If  this  pending 
legislation  is  enacted,  immediate  action 
will  be  taken  to  issue  a  subsequent 
notice  making  the  5.0  -cent  rate  effective 
from  October  1, 1980  Ihroi^  June  30, 
1981,  under  the  tenns  and  conditions 
stated  in  that  legislation. 

(Catalog  of  Federal  Domeefic  Assiirtance 
Program  Na  10.556) 
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Statement — ^This  notice  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12044, 

“Improving  Government  Regulations,”  and 
has  not  been  classified  “significant.**  An 
approved  Final  Impact  Statement  is  available 
from  Director,  School  Program  Division,  Food 
and  Nutrition  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250.  (202) 
447-8130. 

Effective  Date:  This  notice  shall  be 
effective  as  of  July  1, 1980. 

Dated:  July  3, 1980. 

Carol  Tucker  Foreman, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

|FR  Doc.  80-20585  Filed  7-10-80: 8:45  am| 

BIU.ING  CODE  3410-30 


Child  Care  Food  Program;  National 
Average  Payment  Rates,  Hume 
Sponsoring  Organization 
Administrative  Payment  Rates,  and 
Day  Care  Home  Food  Service  Payment 
Rates  for  the  Period  July  1-December 
31, 1980,  and  the  Period  July  1, 1980- 
June  30, 1981 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Notice. 

Pursuant  to  section  17  of  the  National 
School  Lunch  Act,  as  amended  by  Pub. 

L.  95-627,  and  §  226.4,  §  226.13,  and 
§  226.14  of  the  regulations  governing  the 
Child  Care  Food  Program  (7  CFR  Part 
226),  notice  is  hereby  given  of  the  new 
payment  rates  for  participating 
institutions.  These  national  average 
payment  rates  for  meals  served  to 
children  attending  centers  and  the  food 
service  payment  rates  for  meals  served 
to  children  attending  day  care  homes 
shall  be  in  effect  during  the  period  July 
1-December  31, 1980.  The  administrative 
payment  rates  for  administrative  costs 
of  sponsoring  organizations  with  day 
care  homes  shall  be  in  effect  during  the 
period  July  1, 1980-June  30, 1981.  In  all 
States  except  Alaska,  the  new  rates  are 
as  follows: 

Section  M.'^AII  States  Except  Alaska 


National  Average  Payment  Rates— (Centers)— Per  Meal 
Rates  [Cents] 


Breakfasts: 

Paid . 

14.75 

Free . 

37.25  -1- 

paid  14.75  =  52.00 

Reduced  . 

27.75  + 

paid  14.75  =  42.50 

Lunches  and  suppers: 

Paid . 

'18.50 

Free . 

83.50  -1- 

paid  16.50  =  '  102.0( 

Reduced . 

63.50  + 

paid  18.50  >  '82.00 

Supplements 

Paid . . 

7.75 

Free . 

30.50 

Reduced  _ _ ... 

23.25 

Section  M.—AK  States  Except  Alaska— CortHmeA 


Administrative  Payment  Rates — (Sponsoring  Organizations  ol 
Day  Care  Homes)— Per  Home/Per  Month  Rates  [Dollars] 


Initial  25  day  care  homes. _ _  48 

Next  50  day  care  homes . . — _ _ _  38 

Additional  day  care  homes . . — .  32 


Food  Service  Payment  Rates— (Day  Care  Homes) — Per  Meal 
Rates  [Cents] 


Breakfasts . . . . .  48 

Lunches  and  suppers . . ....  95 

Supplements . - . — — ......  28 


'These  rates  do  not  irKlude  the  value  ol  commodities  or 
cash-in-lieu  of  commodities  vrfvch  institutions  may  elect  to  re¬ 
ceive  as  additional  assistance  lor  providing  lunches  and  sup¬ 
pers  in  the  Program.  An  adjustment  to  the  value  of  commod¬ 
ities  or  cash-in-lieu  ol  commodities  rate,  effective  July  1  of 
each  year,  is  published  in  a  separate  notice  in  the  Federal 
REGiSTER. 

Pursuant  to  Section  10(a)  of  Pub.  L 
95-627,  the  Department  adjusts  the 
payment  rates  for  participating 
institutions  in  the  State  of  Alaska.  The 
national  average  payment  rates  for 
meals  served  to  children  attending 
centers  and  the  food  service  payment 
rates  for  meals  served  to  children 
attending  day  care  homes  shall  be  in 
effect  during  the  period  July  1-December 
31, 1980.  The  administrative  payment 
rates  for  administrative  costs  of 
sponsoring  organizations  with  day  care 
homes  shall  be  in  effect  during  the 
period  July  1, 1980-June  30, 1981.  The 
new  rates  for  Alaska  are  as  follows: 

Section  10(a).— 


National  Average  Payment  Rates— (Centers) — Per  Meal 
Rates  [Cents] 


Breakfasts: 

Paid  24.00 

Free  79.25  +  paid  24.00  =  84.25 
Reduced  45.25  +  paid  24.(X)  =  69.25 
Lunches  and  suppers: 

Paid  '  30.00 

Free  135.50  -i-  paid  30.00  = '  165.50 
Reduced  115.50  ■+  paid  30.00  ^  '145.50 
Supplements: 

Paid  12.50 
Free  49.50 
Reduced  37.50 


Administrative  Payment  Rates— (Sponsoring  Organizations  of 
Day  Care  Homes)— Per  Home/Per  Month  Rates  [Dollars] 


Initial  25  day  care  homes . .  78 

Next  50  day  care  homes .  61 

Additional  day  care  homes . .  52 


Food  Service  Payment  Rates— (Day  Care  Homes)— Per  Meal 
Rates  [Cents] 


Breakfasts .  78 

Lunches  and  suppers . 154 

Supplements . 46 


'These  rates  do  not  include  the  value  ol  commodities  or 
cash-in-Keu  of  commodities  which  institutions  may  elect  to  re¬ 
ceive  as  additional  assistance  tor  providing  lunches  and  sup¬ 
pers  in  the  Program.  An  adjustment  to  the  value  ol  commod¬ 
ities  or  cash-in-lieu  of  commodities  rate,  effective  July  1  of 
each  year,  is  published  in  a  separate  notice  in  the  Federal 
Register. 


The  national  average  payment  rates 
represent  a  5.29  percent  increase  in  the 
factors  prescribed  for  the  period  January 
1-June  30, 1980.  This  represents  the 
percentage  of  increase  during  the  six- 
month  period  November  1979  to  May 
1980  (from  251.3  in  November  1979  to 
264.6  in  May  1980)  in  the  food  away 
from  home  series  of  the  Consumer  Price 
Index  for  All  Urban  Consumers, 
published  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor. 

The  administrative  payment  rates 
represent  a  7.65  percent  increase  in  the 
rates  prescribed  for  the  period  May  1- 
June  30, 1980.  This  represents  the 
percentage  of  increase  during  the  six 
month  period  November  1979  to  May 
1980  (from  227.5  in  November  1979  to 
244.9  in  May  1980)  in  the  series  for  all 
items  of  the  Consumer  Price  Index  for 
All  Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  It  should  be  noted 
that  the  adjustment  of  the 
administrative  payment  rates  reflects 
changes  in  the  Consumer  Price  Index 
since  November  1979,  even  though  the 
regulations  state  that  these  rates  will  be 
adjusted  to  changes  *‘over  the  most 
recent  twelve-month  period  for  which 
data  are  available”  (§  226.4(g)(3)).  The 
adjustment  included  in  this  notice  is 
limited  to  a  six-month  period  because  it 
was  not  until  January  1980  that  the  rates 
were  formally  established  in  the  tinal 
regulations.  For  this  reason,  this  notice 
announces  adjustments  of  the 
administrative  payment  rates  based  on 
changes  in  the  Consumer  Price  Index 
between  November  1979  and  May  1980. 
This  is  the  most  recent  period  for  which 
Consumer  Price  Index  information  is 
available.  All  future  adjustments  in 
these  rates  will  be  based  on  changes 
during  the  full  twelve-month  period. 

The  food  service  payment  rates 
represent  a  5.29  percent  increase  in  the 
rates  prescribed  for  the  period  May  1- 
June  30, 1980.  This  represents  the 
percentage  of  increase  during  the  six- 
month  period  November  1979  to  May 
1980  (from  251.3  in  November  1979  to 
264.6  in  May  1980)  in  the  food  away 
from  home  series  of  the  Consumer  Price 
Index  for  All  Urban  Consumers, 
published  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor. 

The  total  amount  of  payments 
available  to  each  State  Agency  for 
distribution  to  Program  sponsors  is 
based  on  the  rates  contained  in  this 
notice. 

Legislation  which  would  change  some 
of  these  reimbursement  rates  is 
currently  before  the  United  States 
Senate  and  House  of  Representatives.  It 
is  likely  that  legislation  changing  these 
rates  will  be  enacted.  In  that 
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eventuality,  a  notice  will  immediately  be 
pubtiahed  in  the  Federal  Re^ster 
announcing  the  revised  reimbursement 
rates. 

Definithns.  The  terms  used  in  this  . 
notice  shall  have  the  meanings  ascribed 
to  them  in  the  regulations  governing  the 
Child  Care  Fpod  Program  (7  CFR  Part 
226]  published  on  January  22, 1980  at  45 
FR4960. 

(Catalog  of  Federal  Domestic  Aasistance 
Program  No.  10.5S6J 

(Section  Z  Pub.  L  95-627, 92  StaL  3603,  (42 
U.S.C.  1766];  sec.  la  Pub.  L  95-627, 92  StaL 
3623,  (42  U.S.C.  1960]) 

Effective  date.  This  notice  shall  be 
elective  as  of  Inly  1, 1980. 

Dated.  July  8,  ISBO. 

Sydney  Butter, 

Acting  Assistant  Secretary 

FR  Doc.  80-20eiS’Fikd  7-10-80;  8:46  stn) 

BUXINQ  CODE  M10-30-H 


Forest  Service 

Uinta  National  Forest  Grazing  Advisory 
Board;  Meeting 

The  Uinta  National  Forest  Grazing 
Advisory  Board  wtil  meet  at  9  a  an.  on 
Wednesday,  |u)y  80, 1980,  at  the  Payson 
Guard  Station. 

The  purpose  of  diis  meeting  is  to  have 
a  field  review  of  the  current  allotment 
management  plans  and  proposed 
criteria  for  the  planning  and  utilization 
of  the  Range  B^tmment  Fund. 

The  meeting  will  be  open  to  the 
puhhc.  Those  who  partic4>ate  will  need 
to  supply  their  own  saddle  horse  and 
equipment.  Persons  who  wish  to  attend 
should  notify  Ward  F.  Savage,  Uinta 
National  Forest  Supervisor's  Office,  P.O. 
Box  1428,  ftovo,  Utah  84601,  phone  801- 
377-5780.  Written  statements  may  be 
filed  with  the  Board  before  or  after  the 
meeting. 

Dated:  June  30, 1980. 

Don  T.  Nebekec, 

Forest  Supervisor. 

|FR  Doc.  80-20880  FUad  7-lOa);  8:46  am) 

BILUNa  CODE  4310-Sfr-M 


Middle  Forh  of  the  Feather  Wild  and 
Scenic  River;  Boundary  AcQustment  of 
the  Recreation  Zone 

Pursuant  to  the  Authority  delegated  to 
the  Chief,  Forest  Service  by  the 
Secretary  of  Agriculture  in  7  CFR  2.60, 
the  boundaries  of  the  Recreation  Zone 
of  the  Middle  Foric  of  the  Feather  Wild 
and  Scenic  River  are  hereby  modified. 
The  enclosed  description  corrects  and 
amends  Notices  in  the  Federal  Register 
published  in  Volume  35,  No.  45.  March  6. 


1970;  Volume  35,  No.  132,  July  9, 1970; 
Volume  43.  Na  235,  December  6, 1978. 

The  Recreation  Zone  of  the  Middle 
Foric  of  the  Feather  River  contains 
deficiencies  associated  with  the  cnurent 
described  boundary  because  it  was 
originally  in  a  very  narrow  strip.  A 
recreation  management  plan  for  the 
river  has  identified  the  need  to  protect 
certain  resources,  consistent  with  the 
Wild  and  Scenic  Rivers  Act,  which  are 
now  outside  the  existing  bcumdary. 
Critical  areas  outside  the  river  boundary 
should  be  included  within  the  boundary 
to  provide  for  proper  protection  and 
management.  These  critical  areas  are 
(fiscussed  below. 

1.  Scenic  baricdrop  and  Recreation 
Use — ^The  recreation  zone  is  heavily 
used  for  fishing,  floating,  swimming, 
hiking,  bicycling,  and  because  of  its 
accessibility,  sinqily  viewing  of  scenery. 
An  integral  element  of  the  enjoyment  of 
these  activities  is  the  scenic  backdrop 
afforded  from  the  river  and  from 
adjacent  public  roads.  In  many  places 
the  boundary  is  too  narrow  to 
effectively  protect  the  scenic  resource. 

2.  Old  ^annels — ^There  are  several 
areas  where  old  channels,  which  may 
become  active  again,  are  outside  the 
boundary.  These  chaimels  should  be 
included  to  protect  the  free  flowing 
qualities  of  the  river. 

3.  Gravel  deposit — ^There  are  potential 
gravel  sources  outside  but  adjacent  to 
the  present  boundary.  If  extraction 
occurred,  such  an  industrial  use  would 
have  an  adverse  effect  on  the  scenic  and 
recreational  resources. 

4.  Adjust  boundary  to  logical  natural 
boundaries  to  facilitate  management 
and  acquisition — ^The  present  river 
boundary  bisects  private  parcels  in  a 
zig-zag  fashion.  In  many  areas,  land 
acquisition  within  this  old  boundary 
would  leave  the  landowner  and  the 
Forest  Service  with  a  property  boundary 
difficult  to  locate  and  describe.  In  other 
areas  the  landowner  would  be  left  with 
isolated  parcels  which  may  or  may  not 
be  considered  an  uneconomic  remnant 
under  Public  Law  91-646.  In  many  areas 
a  much  more  logical  boundary  would  be 
a  recognizable  feature,  such  as  a 
railroad  or  highway.  This  action  has 
been  requested  by  some  owners.  The 
boundary  should  be  adjusted  to  utilize 
these  features. 

5.  Sufficient  area  for  recreation 
development — ^The  recreation  plan  has 
identified  that  recreation  facilities, 
parking  and  sanitation,  will  be 
necessary  at  the  high-use  sites,  such  as 
bridge  crossings  and  swimming  holes. 
The  present  boundary  does  not  provide 
sufficient  space  for  these  facilities. 

There  are  two  areas  where  proposed 
boundary  adjustments  include 


substantial  additional  areas.  One  is  at 
Sloat  where  a  ridge  is  immediately 
visible  from  the  river  and  proiddes  a 
critical  scenic  backdrop.  The  recreation 
management  plan  stresses  the  need  to 
protect  this  important  scenic  resource. 
Ridges  along  other  areas  of  the  river  are 
masked  by  intervening  topography  or 
other  cover,  but  in  this  area  there  is  no 
other  protection.  The  other  area  is  near 
the  eastern  boundary  of  the  Recreation 
Zone  and  includes  a  tributary  valley  to 
the  south  as  an  integral  part  of  file 
Recreation  Zone. 

Tliis  valley,  currently  used  for  cattle 
grazing,  adds  significantly  to  the  scenic 
resource  of  the  area. 

To  achieve  the  protection  and 
management  of  the  Recreation  Zone 
portion  of  this  river,  the  legal  description 
for  the  river  area.  Mount  Diablo 
Meridian,  Calfifmnia,  as  pubUehed  in 
the  Federal  Register,  Volume  35,  No.  45, 
Friday,  Mardi  6, 1970,  and  Volume  35, 

No.  132,  page  11064,  July  9,  li^O,  and 
Volume  43,  No.  235,  Wednesday, 
December  6, 1978,  page  51169  is 
corrected  and  amended  as  follows: 

T-22N.,  R.  12E. — ^Delete  entire  present 
description,  insert  the  following: 

Section  4 — ^That  portion  of  the 
swy4NEy4Swy4,  Nwy4swy4, 
SWHNWH,  and  the  W%SE%SW% 
lying  southwesterly  of  the  southwesterly 
right-of-way  line  of  California  State 
Highway  70;  H^NVzSWVtSWVA. 
SEVtNEV*SWVsSWVt. 

Section  5 — T%at  portion  of  Lots  1  and 
2  and  ^yiNE^i  lying  southwesterly  of 
the  southwesterly  ri^t-of-way  line  of 
California  State  Highway  70;  Lot  3, 
SWy4NEy4,  SEVkNWy*,  NytNVWMEi 
/4swy4,  SEy4i®y4NEy4Swy4,  Ny2M:y4. 

Section  9-Tract  2,  NMsNWViNE^ 
/4Nwy4,  swy4Nwv4NEy4Nwy4, 
wy!Nwy4,  swyiNwy4SEy4,  Nwy4, 
swy4SEy4Nwy4,  wyiSEy4SEy4Nwy4, 
wy2NEy4  NE%swy4,SEy4, 
NEy4NEy4Swy4,  Nwy4NEy4Swy4, 
SViNEy4SWy4,  NWV4SWy4;  that  portion 
of  the  Ny!SWy4SWy4  and  of  the 
NWy4SEy4SWy4-lying  north  of  the  north 
right-of-way  line  of  Plumas  County  Road 
No.  506;  NWy4NEy4  SEy4SWy4;that 
portion  of  NEViiSEyi  excluding  Tract  2 
and  lying  south  of  the  southerly  right-of- 
way  line  of  Plumas  County  Road  No. 

520;  Sy2Ny2NWy4SEy4  excluding  Tract 
2,  Sy2NWyiSEyi  excluding  Tract  2, 
NEy4NEy4SEy4SEy4 
Section  10 — ^That  portion  of  the 
Ny2SWy4,  NWy4SEy4SWyi  lying  south 
of  the  southerly  right-of-way  line  of 
Plumas  County  Road  No.  520  and  west 
of  the  westerly  right-off-way  line  of 
California  State  Highway  89; 
Nyjswy4swy4.  NEy4Swy4  swvaSwiv*, 
sevaSwvaSwv*,  sy2SE%swy4, 
SV^SWMk  SE^;  that  portion  of  the 
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SWV4SE%  SEV^  lying  southwest  of  the 
southwesterly  right-of-way  line  of  the 
Western  Pacific  Railroad  Company. 

Section  14 — ^That  portion  of  the 
s%swy4  NEy4Swy4.SEy4NEy4Swy4; 
SM8SMiNwy4Swy4.  N%N%swy4Swy4. 
N%SEy4Swy4,  NEy4Swy4SEy4Swy4. 
SEy4SEy4Swy4.  swy4SEy4  lying 
southwest  of  the  southwesterly  right-of- 
way  line  of  the  Western  Pacific  Railroad 
Company. 

Section  15 — ^That  portion  of  the 
V/WEVt  NEy4NEy4.and  the 
WV^NEy4NEy4  lying  west  of  the 
westerly  right-of-way  line  of  the 
Western  Pacific  Railroad  Company; 
NViNWy4NEy4.  NV4S%NWy4NEy4, 
SEy4SEy4Nwy4NEy4.  wv^ev^se* 

/4NEy4.  w%SEy4NEy4,  N%NEy4Nwy4, 
NEy4SEy4  NEy4NWy4.WV4NEy4NE* 
/4SEy4,  Nwy4NEy4SEy4.  SMsNEy4SEy4. 
NViNEy4SEy4  SEy4. 

Section  23 — ^That  portion  of  the  NEV4 
lying  west  of  the  westerly  right-of-way 
line  of  the  Western  Paciflc  Railroad 
Company;  E^i  EMtEV^NWy4. 
Nwy4NEy4NEy4Nwy4.  swy4NEy4SE» 
^NWy4;  that  portion  of  the  SM!NWy4SEi 
/4Nwy4,  swy4SEy4Nwy4.  w%SEy4SE» 
^NWV4.  NEMiSWV^  lying  northeast  of 
the  northeasterly  right-of-way  line  of 
California  State  Highway  89;  that 
portion  of  the  SEMi  lying  between  the 
westerly  right-of-way  line  of  the 
Western  Pacific  Railroad  Company  and 
the  easterly  right-of-way  line  of 
California  State  Highway  89. 

Section  24 — ^That  portion  of  the 
SWVtSWVt  lying  southwest  of  the 
southwesterly  right-of-way  line  of  the 
Western  Pacific  Railroad.  . 

Section  25 — ^That  portion  of  the 
NEV4NEV4,  SEy4Nwy4NEy4,  NM!NEy4 
SWy4NEy4.NWy4SWy4NEV4  lying 
southeast  of  the  southwesterly  right-of- 
way  line  of  Plumas  County  Road  No. 

115;  swy4NEy4Swy4NEy4. 
NV4Swy4Swy4NEy4,  swy4swy4swy4 
NEy4.  Ny!NViSEy4NEy4.  WMiNWy4SE» 
Amiv*,  SEy4Nwy4  SEy4Nwy4. 
SV&SEyiNWy4;  that  portion  of  the 
W^SWVi  NEy4NWy4  lying  south  of  the 
southerly  right-of-way  line  of  the 
Western  Pacific  Railroad  Company;  that 
portion  of  NWyiNWVi  lying  between 
the  southwesterly  right-of-way  line  of 
the  Western  Pacific  Railroad  Company 
and  the  northeasterly  right-of-way  line 
of  California  State  Highway  89;  that 
portion  of  the  SWy4NWV^  and  the 
NV^NV^Ny2SWy4  lying  east  and  north  of 
the  easterly  and  northerly  right-of-way 
line  of  California  State  Highway  89. 

Section  26 — ^That  portion  of  the 
NEy4NEV4  lying  northeast  of  the 
northeasterly  ri^t-of-way  line  of 
California  State  Highway  89. 

T3T.22N.,  R.13E.— Delete  entire 
present  description,  insert  the  following: 


Section  1 — ^That  portion  of  the  Ny2  Lot 
4  lying  northwest  of  the  centerline  of  the 
mainline  track  of  the  Western  Pacific 
Railroad  Company. 

Sectira  2 — ^That  portion  of  Lots  1 
through  4,  NM!NEy4SWy4NWy4,  NWy4 
SEy4NW14  lying  north  of  the  centerline 
of  the  mainline  track  of  the  Western 
Pacific  Railroad  Company; 
wy!Swy4Nwy4. 

Section  3 — E%  Lot  1,  SViNEV4, 
SEy4NWy4.  EytSWy4;  that  portion  of 
the  Sy!SWy4NWy4.  WlVtSWlV*  lying 
southeast  of  the  southeasterly  right-of- 
way  line  of  the  Western  Pacific  Railroad 
Company. 

Section  4 — S^SEy4SW14;  that  portion 
of  SEy4  lying  southeast  of  the 
southeasterly  right-of-way  line  of  the 
Western  Pacific  Railroad  Company. 

Section  9— EV&.  E^W14.  EV^WViiWyt. 
w%swy4swy4. 

Section  10— NWy4.  WMiSWy4. 

Section  Lot  2,  SWV4  Lot  2, 

NWy4SEy4  Lot  2.  wy>wv^  Lot  3. 
NEy4NWy4  Lot  3.  WyiNWy4  Lot  8;  that 
portion  of  the  SWy4  Lot  8  lying 
northwest  of  the  northwesterly  right-of- 
way  line  of  Plumas  County  Road  No. 
114. 

Section  17 — E¥t  Lot  1,  Lot  4,  NEy4  Lot 
6.  SV&  Lot  6,  SEy4  Lot  7,  SEy4  Lot  9,  Lots 
10  and  11;  that  portion  of  Lots  5  and  12 
lying  north  and  west  of  the 
northwesterly  right-of-way  line  of 
Plumas  Coimty  Road  No.  114. 

Section  19— S%NEy4,  SEy4NWy4, 
Ey!SWy4.  W%SEy4;  that  portion  of  SMj 
Lot  4  lying  southeast  of  the  ' 
southeasterly  right-of-way  line  of 
Plumas  County  Road  No.  115  and  that 
portion  of  the  EV^SEV^  lying  west  and 
north  of  Plumas  County  Road  No.  114. 

Section  20 — ^That  portion  of  the 
Ny2NEy4.  swy4NEy4,  SEy4Nwy4. 
N14SWV4  lying  northwest  of  the 
northwesterly  right-of-way  line  of 
Plumas  County  Road  No.  114; 
NEy4Nwy4.  NEy4Nwy4Nwy4, 
sy8Nwy4Nwy4.  swy4Nwy4. 

Section  30— N14NWy4NEy4NWy4. 
SWy4NWy4NEy4NW%.  NViNVi  Lot  3; 
that  portion  of  Lot  4  lying  southeast  of 
the  southeasterly  right-of-way  line  of 
Plumas  County  Road  No.  115. 

T.22N.,  R.14E. — ^Add  the  following: 

Section  3 — Lots  3  and  4,  SV^NWV^. 

T.23N.,  R.IIE. — ^Delete  entire  present 
description,  insert  the  following: 

Section  8 — SViSVi* 

Section  9 — Sy2Sy2. 

Section  10 — ^Lot  11  W%  Lot  12, 
WMiEys  Lot  12. 


'Describes  all  the  land  within  the  Wild  and 
Scenic  River  Boundary  in  Section  8.  The  western 
terminus  of  the  Recreation  Zone  of  the  Wild  and 
Scenic  River  U  a  north-south  line  through  the 
southern  entrance  of  the  Spring  Garden  Railroad 
Tunnel. 


Section  13 — ^That  portion  of  the 
wyiswys,  WMtSEyeSWys  lying  south 
and  west  of  the  southwesterly  right-of- 
way  line  of  Plumas  County  Road  No. 

509;  that  portion  of  SWysSEysSEysSWys 
lying  south  and  west  of  the 
southwesterly  right-of-way  line  of  the 
Western  Pacific  Railway  Company. 

Section  14 — ^That  portion  of  Lots  1. 2, 

3, 7  and  8  lying  south  of  the  southerly 
right-of-way  of  the  Western  Pacific 
Railroad  Company;  that  portion  of  Lot  4, 
SV^SWysNW^  lying  south  and  west  of 
the  southwesterly  ri^t-of-way  line  of 
Plumas  Coimty  Road  No.  509;  NV^  Lot  5, 
NEy4SEV4Lot5.Lote. 

Section  15— That  portion  of  the 
EV^NEys  lying  south  and  west  of  the 
southerly  right-of-way  line  of  Plumas 
County  Road  No.  509.  That  portion  of 
the  WV&NE^  lying  south  of  the  line 
described  as  follows: 

Starting  at  the  intersection  of  the  east 
line  of  the  WV^NEV4  with  the  south 
right-of-way  of  F^umas  County  Road  No. 
509;  thence  northwesterly  along  the 
south  right-of-way  line  of  Pliunas 
County  Road  No.  509  to  the  intersection 
of  said  line  with  the  southeasterly  right- 
of-way  line  of  Plumas  County  Road 
509B;  thence  southwesterly  along  the 
southeasterly  right-of-way  line  of 
Plumas  County  Road  No.  509B  to  the 
intersection  of  said  line  with  the  south 
right-of-way  line  of  the  Western  Pacific 
Railroad  Company;  thence 
northwesterly  along  the  south  right-of- 
way  line  of  the  Western  Pacific  Railroad 
Company  to  the  west  line  of  the 
Wy5NEy4. 

Section  16 — ^All. 

Section  17— NMsNMiNVSi.* 

Section  24 — Sy2NE14NEV4, 
Nwy4NEy4.  sy!NEy4.  NEy4Nwy4, 
NEy4Nwy4Nwy4.  Ny2NEy4SEy4Nwy4. 
NEy4SEy4,  NM!Nwy4SEy4. 

T.23N.,  R.12E. — ^Delete  entire  present 
description,  insert  the  following: 

Section  19 — ^That  portion  of  the  SVi 
Lot  1.  Lot  2,  SEy4Nwy4,  Ey!swy4. 
SWy4SWy4SWy4SEy4  lying  west  of  the 
westerly  right-of-way  line  of  California 
State  Highway  70;  Lots  3  and  4. 

Section  29 — That  portion  of  the 
'\NV2S\NV*  lying  west  of  the  westerly 
right-of-way  line  of  California  State 
Highway  70. 

Section  30 — ^Lot  1,  that  portion  of 
NEy4.  Ey2Nwy4.  Ny2SEy4.  Ey2SEy4SEy4 
lying  westerly  of  the  westerly  right-of- 
way  line  of  California  State  Highway  70, 
NEy4NEy4Swy4. 


'Describes  all  the  land  within  the  Wild  and 
Scenic  River  Boundary  in  Section  17.  The  western 
terminus  of  the  Recreation  Zone  of  the  Wild  and 
Scenic  River  is  a  north-south,  line  through  the 
southern  entrance  of  the  Spring  Carden  Railroad 
Tunnel. 
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Section  31— EV4NEy4,  SViNV4 
Nwy4NEy4.SMiNwy4NEy4. 

Section  32— NViSWy4.  SEy4SWy4; 
that  portion  of  the  NWV4,  WV4SEV4, 
SWy4SWy4NEy4  lying  west  pf  the 
westerly  right-of-way  line  of  California 
State  Highway  70. 

T.23N.,  R.13E. — Delete  entire  present 
description,  insert  the  following: 

Section  34 — ^That  portion  of  the 
Ey8SEy4SEy4  lying  southeasterly  of  the 
westerly  most  line  of  Parcel  1  as  shown 
on  the  map  thereof  Sled  July  12, 1974  in 
Book  4  of  Parcel  Maps,  Page  92,  Records 
of  Plumas  County,  and  fuller  described 
as  follows:  Beginning  at  a  point  on  the 
south  boundary  of  Section  34  that  lies 
west  660.00  feet  from  the  southeast 
comer  of  Section  34,  thence  N44*  59'  27" 
E.,  937.23  feet  to  a  point  on  the  east  line 
of  Section  34  that  lies  660.00  feet  north 
of  the  southeast  comer  of  Section  34. 

Section  35 — ^That  portion  of  the 
S14SWy4  lying  south  of  the  southerly 
right-of-way  line  of  California  State 
Highway  70,  SWy4SWy4SEy4, 
swy4SEy4Swy4SEy4.  SEy4SEy4 
SEy4SEy4. 

Section  36 — ^That  portion  of  the 
SEy4NEy4,  NEy4Swy4,  sysswy4, 
NEy4SEy4,  Wy2SEy4  lying  between  the 
southeasterly  right-of-way  line  of 
California  State  Highway  70  and  the 
centerline  of  the  mainline  track  of  the 
Western  Pacific  Railway  Company;  that 
portion  of  the  SEyiNEyiSEyi  lying 
northwesterly  of  the  centerline  of  the 
mainline  track  of  the  Western  Pacific 
Railroad  Company;  NEy4NEy4SEy4. 

T.23N.,  72. 14£'— Delete  entire  present 
description,  insert  the  following: 

Section  26 — ^That  portion  of  me 
WViSWy4NEy4,  S%NWy4  lying  south  of 
the  southerly  right-of-way  line  of 
California  State  Highway  70;  that 
portion  of  the  NEy4SWy4, 
Nwy4Swy4SEy4,  SEy4Swy4, 

SWy4SWy4  lying  north  of  the  northerly 
right-of-way  line  of  the  Western  Pacific 
Railroad  Company;  NWy4SWy4, 
wy2Nwy4SEy4. 

Section  27 — ^That  portion  of  the  Ny2 
lying  south  of  the  southerly  right-of-way 
line  of  California  State  Highway  70; 
swy4,  wyiSEy4,  NEy4SEy4. 

Section  28 — ^That  portion  lying  south 
of  the  southerly  right-of-way  line  of 
California  State  Highway  70. 

Section  29 — ^That  portion  of  the  Nys 
lying  south  of  the  southerly  right-of-way 
line  of  California  State  Highway  70; 
Ny2Sy2. 

Section  30 — ^That  portion  of  Lots  3  and 
4,  E14  lying  south  of  the  southerly  right- 
of-way  line  of  California  State  Highway 
70. 

Section  33— Ey2NEy4,  NWy4NEy4. 
NEy4Nwy4,  NEy4SEy4. 

Section  34:— Wy2NEy4,  W%. 


Summary  of  Effacta  of  Proposed  Boundary 
Adjustment 


Miles 

of 

River 

F.S. 

Acres 

Other 

Total 

Current  . . 

Recreation  Zone ..... 

~35 

1.799 

3.700 

5.499 

Recreation  Zone . 

Upond  Publication 
o(  Bdry  Adj . 

35 

2.272 

6.711 

8.963 

Net  Adjustment... 

«  0 

-1-473 

-1-3.011 

-1-3.484 

Status  of  Entire  River 

Acres 

Acres  allowed  by  PL  90-542  and  PL  94-486: 


62  Miles  X  320  Acres/Miles  26.240 

Current  Acreage  20.303 

Net  Proposed  Adjustment  4-3,484 


Acreage  upon  Publication  of  Bdry  Adj  23.787 


Number  of  additional  landowners 
affected  by  planned  acquisition  within 
proposed  adjustment:  0 
Maps  showing  both  the  proposed  and 
existing  boundaries  are  available  for 
public  review  in  the  office  of  the  Plumas 
Forest  Supervisor,  159  Lawrence  Street, 
Quincy,  California;  Regional  Forester, 
630  Sansome  Street,  San  Francisco, 
California,  and  Chief,  Forest  Service, 
12th  and  Independence  Avenue,  SW., 
Washington,  D.C. 

Dated:  July  1, 1980. 

R.  Mat  Peterson, 

Chief,  Forest  Service. 

|FR  Doc.  80-20683  Filed  7-10-80;  8:45  am| 

BILUNG  CODE  3410-1 1-M 


Recommendations  to  the  Secretary  of 
the  Interior  for  the  Withdrawal  of 
National  Forest  Lands  Currently 
Segregated  from  Mineral  Entry  and 
State  Selecton  (subject  to  existing 
valid  rights);  Intent  to  Prepare  an 
Environmental  Impact  Statement 

The  Department  of  Agriculture,  Forest 
Service,  Alaska  Region,  intends  to 
prepare  a  draft  environmental  impact 
statement  concerning  recommendations 
to  the  Secretary  of  the  Interior  for  the 
withdrawal  of  National  Forest  System 
lands  currently  segregated  from  mineral 
entry  and  State  selection  (subject  to 
existing  valid  rights). 

Approximately  11.2  million  acres  of 
National  Forest  System  lands  in  Alaska 
were  segregated  from  these  uses  on 
December  5, 1978,  for  a  2-year  period 
under  the  authority  of  Section  204(b)(1) 
of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA).  The  11.2 
million  acres  consisted  of  25  separate 
areas  and  included  the  Misty  Fiord  and 
Admirality  Island  National  Monuments 
which  had  also  been  withdrawn  by  the 
President  at  the  same  time  that  he  made 


the  monument  proclamations  on 
December  1, 1978. 

All  of -the  areas  involved  had  been 
proposed  for  special  classification.  'The 
95th  Congress  considered  the 
Administration’s  proposal  as  well  as 
bills  introduced  in  both  the  House  and 
the  Senate.  Since  the  95th  Congress 
adjourned  without  completing  action  on 
the  Alaska  national  interest  land 
legislation,  the  decision  was  made  to 
apply  for  a  withdrawal  under  Section 
204(b)(1)  of  the  FLPMA  to  protect  the 
scenic,  historic,  scientiBc,  and/or 
primitive  attributes  of  the  area,  and  in 
aid  of  possible  legislation.  Congress  did 
not  reach  agreement  on  the  Alaska 
lands  legislation  in  1979,  and  pressing 
international  and  domestic  issues  may 
prevent  action  in  1980.  With  the 
204(b)(1)  segregation  due  to  expire 
December  5, 1980,  it  is  therefore 
appropriate  to  proceed  as  authorized  by 
FLPMA  and  seek  continued  protection 
of  the  key  units  of  the  original 
withdrawal  identified  through  the  land 
management  planning  process  and  the 
RARE  II  effort. 

Alternatives  being  considered  in  the 
environmental  impact  statement  include 
withdrawal  of  some  of  all  of  the  25  areas 
at  issue  for  a  time  period  of  2, 5,  or  20 
years.  The  no-change  alternative  being 
considered  would  allow  the  present 
order  to  expire  December  5, 1980. 

The  scoping  process  for  this  issue  was 
included  as  a  function  of  the  Regional 
Plan  issue  identification.  Futiu'e  public 
involvement  will  be  through  formalized 
hearings  as  requried  by  FLPMA. 

Hearings  are  tentatively  scheduled  for 
September  1980,  in  Ketchikan,  Juneau, 
Sitka,  and  Anchorage.  They  will  be 
announced  in  local  newspapers. 

The  responsible  official  is  Secretary  of 
Agriculture  Bob  Bergland.  The  draft 
environmental  impact  statement  is 
expected  to  be  released  in  August  1980. 

Questions  about  the  proposed  action 
and  the  environmental  impact  statement 
should  be  directed  to  Jim  Pierce,  the 
Interdisciplinary  Team  Leader  for  the 
Alaska  Region  (907-586-7516). 

Written  comments  and  suggestions 
concerning  this  analysis  should  be  sent 
to  John  A.  Sandor,  Regional  Forester, 
USDA-Forest  Service,  P.O.  Box  1628, 
Juneau,  Alaska  99802,  by  July  15, 1980. 

Dated:  July  3, 1980 
Jerome  A.  Miles, 

Acting  Chief. 

|FR  Doc.  80-20632  Filed  7-10-80: 8:45  am| 

BILLNG  CODE  3410-1 1-M 

Carson  National  Forest  Grazing 
Advisory  Boards;  Meetings 

'The  West  Carson  Grazing  Advisory 
Board  will  meet  at  10:00  a.m.  on  August 
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2, 1980,  on  the  Apache  Allotment  of  the 
Tres  Piedras  Ranger  District,  Tres 
Piedras,  New  Mexico. 

The  East  Carson  Grazing  Advisory 
Board  will  meet  at  10:00  a.m.  on  July  26, 
1980,  on  La  Lama  Allotment  of  the 
Questa  Ranger  District,  Questa,  New 
Mexico. 

The  purpose  of  the  meetings  will  be  to 
discuss  the  expenditure  of  Range 
Betterment  Funds  and  the  status  of 
Management  Plans. 

The  meetings  will  be  open  to  the 
public.  Persons  who  wish  to  attend 
should  notify  Ken  Bishop,  Telephone 
505/758-2237,  P.O.  Box  558,  Taos,  New 
Mexico  87571. 

Written  statements  may  be  filed 
before  or  during  the  meetings. 

Dated:  July  3, 1980. 

Jack  Crellin, 

Forest  Supervisor. 

|FR  Doc.  80-20772  Filed  7-10-80: 8:45  am| 

BIUING  CODE  3410-11-M 


Rural  Electrification  Administration 

Draft  Environmentai  Impact  Statement 
and  Notice  of  Public  Hearing 

Notice  is  hereby  given  that  the  Rural 
Electrification  Administration  as  lead 
Federal  agency  has  prepared  a  Draft 
Environmental  Impact  Statement  in 
accordance  with  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  in  connection  with  potential 
Hnancial  assistance  to  East  Kentucky 
Power  Cooperative  (East  Kentucky), 

P.O.  Box  707,  Winchester,  Kentucky 
40391.  The  U.S.  Environmental 
Protection  Agency,  Region  IV;  U.S. 

Army  Corps  of  Engineers,  Louisville 
District:  U.S.  Department  of  the  Interior 
(U.S.  Fish  and  Wildlife  Service)  and 
Kentucky  Department  for  Natural 
Resources  and  Environmental  Protection 
have  acted  as  cooperating  agencies 
during  the  NEPA  process. 

The  anticipated  Bnancial  assistance 
would  allow  East  Kentucky  to  secure 
funds  required  for  the  construction  of  a 
proposed  steam-electric  generating 
station  near  Trapp,  Clark  County, 
Kentucky.  The  project  consists  of  two 
650  MW  (gross)  coal-fired  generating 
units  scheduled  for  operation  in  1985 
and  1987  respectively,  and  ancillary 
facilities.  Proposed  electric  transmission 
associated  with  the  project  involves 
three  345  kV  lines  from  the  Smith  Plant 
to  the  Avon  Substation,  (24  km),  to  the 
Maggard  Substation  (92  km),  to  the 
Brodhead  Substation  (59  km);  one  161 
kV  line  from  Brodhead  Substation  to 
Tyner  Substation  (44.7  km);  and  four  138 
kV  lines  from  the  Smith  Plant  to  Lake 
Reba  (14.8  km),  Stanton  (19.6  km). 


Spencer  Road  (24.9  km),  and  the  Dale 
Station  (13.2  km).  The  project  will 
provide  a  reliable  source  of  electrical 
power  to  fill  existing  and  projected 
future  needs  of  East  Kentucky’s  member 
distribution  cooperatives. 

The  Kentucky  Department  for  Natural 
Resources  and  Environmental  Protection 
published  a  public  notice  of  Preliminary 
Determination  under  the  regulations  for 
Prevention  of  Significant  Air  Quality 
Deterioration  (PSD)  on  May  27, 1980. 

EPA  is  presently  completing  its  review, 
and  upon  close  of  the  30-day  public 
notice  period  ending  June  26, 1980,  will 
proceed  to  Hnal  determination  relative 
to  giving  approval  to  construct  the 
facility  under  PSD  regulations,  40  CFR 
52.21. 

The  U.S.  Environmental  Protection 
Agency  proposes  to  issue  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Permit,  NIDES  and  application 
number  KY0055972.  The  permit 
application  describes  seven  proposed 
discharges  from  construction  and 
operation  of  the  facility  which  will 
generate  and  trtmsmit  electricity  SIC 
Code  4911.  The  site  is  located  adjacent 
to  the  Kentucky  River  and  Upper 
Howard  Creek  in  the  vicinity  of 
Kentucky  River  Mile  188.  Discharges 
from  001  will  enter  the  Kentucky  River, 
from  002  and  007  will  enter  Bull  Run; 
and  from  003  to  006  will  enter  Upper 
Howard  Creek.  These  streams  have 
been  classiHed  by  the  Commonwealth  of 
Kentucky  for  all  uses.  The  Kentucky 
Department  for  Natural  Resources  and 
Environmental  Protection  has  been 
requested  to  certify  the  discharge(s)  in 
accordance  with  the  provisions  of 
Section  401  of  the  Clean  Water  Act  (33 
U.S.C.  Section  1251  et  seq.). 

The  proposed  NPDES  permit  contains 
limitations  on  the  amounts  of  pollutants 
allowed  to  be  discharged  and  was 
drafted  in  accordance  with  the 
provisions  of  the  Clean  Water  Act  (33 
U.S.C.  Section  1251  et  seq.)  and  other 
lawful  standards  and  regulations.  The 
pollutant  limitations  and  other  permit 
conditions  are  tentative  and  open  to 
comment  from  the  public  both  in  writing 
and  at  the  public  hearing. 

A  fact  sheet  which  outlines  the 
applicant’s  proposed  discharge(s)  and 
EPA’s  proposed  pollutant  limitations 
and  conditions  is  available  by  writing  or 
calling  the  EPA.  A  copy  of  the  draft 
permit  is  also  available  from  EPA.  The 
administrative  record  including  the 
application,  draft  permit,  fact  sheet, 
environmental  impact  statement, 
comments  received,  and  other 
information  are  available  for  review  and 
copying  at  345  Courtland  Street,  second 
floor,  Atlanta,  Georgia,  between  the 
hours  of  8:15  a.m.  and  4:30  p.m.,  Monday 


through  Friday.  A  copying  machine  is 
available  for  public  use  at  a  charge  of 
204  per  page. 

In  order  to  foster  further  public 
participation  on  the  proposed  Hnancial 
assistance,  necessary  permits,  ' 
determinations  and  approvals  for  the 
proposed  project,  the  Rural 
ElectriHcation  Administration  in 
conjuntion  with  the  U.S.  Environmental 
Protection  Agency  and  the  Kentucky 
Department  for  Natural  Resources  and 
Environmental  Protection  will  hold  a 
public  hearing.  The  hearing  is  scheduled 
for  Monday,  August  11, 1980,  and  will 
begin  at  7:30  p.m.  in  the  Trapp 
Elementary  School  on  State  Highway  89, 
approximately  10  miles  southeast  of 
Winchester,  Kentucky.  The  hearing 
panel  will  include  representative’s  from 
REA  and  EPA  and  Commonwealth  of 
Kentucky. 

Both  oral  and  written  comments  will 
be  accepted  and  a  transcript  of  the 
proceedings  will  be  made.  For  the 
accuracy  of  the  record,  written  coments 
are  encouraged.  The  Hearing  Officer 
reserves  the  right  to  hx  reasonable 
limits  on  the  time  allowed  for  oral 
statements. 

Additional  information  on  the 
porposed  project  may  be  secured  from 
Mr.  Frank  W.  Bennett,  Director  of  Power 
Supply  Division,  Rural  Electriflcation 
Administration,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 

Persons  wishing  to  comment  upon  or 
object  to  the  project,  the  Draft 
Environmental  Impact  Statement, 
approval  of  Hnancial  assistance,  the 
NPDES  permit  issuance,  the  proposed 
permit  limitations  and  conditions  and 
the  State  certiflcation  are  invited  to 
respond  in  writing  on  or  before  August 
25, 1980  or  EPA's  notice  of  availability  of 
the  Draft  EIS,  whichever  is  later. 
Comments  are  invited  from  the  public 
and  particularly  from  state  and  local 
agencies  which  are  authorized  to 
develop  and  enforce  environmental 
standards,  and  from  Federal  agencies 
having  jurisdiction  by  law  or  special 
expertise  with  respect  to  any 
environmental  impact  involved  from 
which  comments  have  not  been 
requested  speciHcally. 

Copies  of  the  Federal  Draft 
Environmental  Impact  Statement  have 
been  sent  to  various  Federal,  state,  and 
local  agencies,  as  outlined  in  the  Council 
on  Environmental  Quality  regulations. 
Limited  supplies  of  the  Draft 
Environmental  Impact  Statement  are 
available  upon  request  to  Mr.  Bennett  at 
the  address  given  above.  Copies  of  the 
Draft  Environmental  Impact  Statement, 
which  includes  the  Environmental 
Analysis,  Preliminary  Determination, 
and  ^aft  NPDES  permit  may  be 
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examined  during  regular  business  hours 
at  the  following  locations: 

Rural  Electrihcation  Administration. 
USDA,  14th  and  Independence 
Avenue,  S.W..  Room  5831, 

Washington,  D.C.  20250. 

U.S.  Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street,  N.E., 
Atlanta,  Georgia  30308. 

Kentucky  Department  for  Natural 
Resources  and  Environmental 
Protection,  Century  Plaza,  U.S.  127 
South,  Frankfurt,  Kentucky  40601. 

Libraries 

Clark  County  Public  Library,  109  S.  Main 
Street,  Winchester,  Kentucky  40391. 

Kennedy  Memorial  Library,  West  Liberty, 
Kentucky  41472. 

Lexington  Public  Library,  251  West  2nd 
Street,  Lexington,  Kentucky  40500. 

Madison  County  Public  Library,  345 
Lancaster  Avenue,  Richmond,  Kentucky 
40475. 

Menifee  County  Public  Library  French  Burg, 
Kentucky  40322. 

Powell  County  Public  Library,  Court  Street 
Stanton,  Kentucky  40380. 

Mt.  Sterling  Public  Library,  117  West  High 
Street,  Mt.  Sterling,  Kentucky  40353. 

Owsley  County  Public  Library,  Booneville, 
Kentucky  41314. 

Persons,  organizations  and  agencies 
wishing  to  comment  should  do  so  in 
writing  within  the  45-day  period 
indicated  above  and  address  their 
correspondence  to  Mr.  Bennett  of  REA 
at  the  address  given  above,  the 
Enforcement  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street,  N.E.,  Atlanta,  Georgia 
30308,  Attention:  Mr.  Charles  H.  Kaplan: 
and  the  Kentucky  Department  for 
Natural  Resources  and  Environmental 
Protection,  Century  Plaza,  U.S.  127 
South,  Frankfort,  Kentucky  40601, 
Attention:  Mr.  Clyde  P.  Baldwin.  The 
NPDES  number  (KY0055972)  should  be 
included  in  the  first  page  of  comments. 
All  comments  received  within  the  45- 
day  period  will  be  considered  in  the 
formulation  of  final  determinations 
regarding  the  approval  of  REA  funding 
of  the  project,  the  Final  Environmental 
Impact  Statement,  the  NPDES  permit, 
and  permit  conditions,  and  the  State 
certification.  Response  to  all  substantive 
comments  made  at  the  public  hearing 
will  be  published  in  the  Final 
Environmental  Impact  Statement. 

The  EPA  Regional  Administrator  has 
elected  to  use  the  nonadversary 
procedures  for  initial  licensing  in 
processing  the  NPDES  permit. 

Request  for  a  panel  hearing  on  the 
NPDES  permit  pursuant  to  the 
nonadversary  procedures  for  initial 
licensing  may  be  filed  in  accordance 
with  40  CFR  124.114  prior  to  the  close  of 
the  comment  period.  Such  requests  must 


contain  the  items  specified  in  40  CFR 
124.114.  Additional  information 
regarding  panel  hearings  can  be  found 
at  40  CFR,  part  124,  subpart  I  (44  FR 
32944,  June  7, 1979]  or  by  contacting  the 
Legal  Branch  at  the  Enforcement 
Division,  EPA,  at  the  above  address  or 
at  404-881-2641. 

Final  REA  and  EPA  action  pursuant  to 
this  proposed  East  Kentucky  project 
(including  any  release  of  funds)  will  be 
taken  only  after  REA  has  reached 
satisfactory  conclusions  with  respect  to 
its  environmental  effects  and  after 
procedural  requirements  set  forth  in  the 
National  Environmental  Policy  Act  of 
1969  and  requirements  of  other 
environmentally  related  statutes, 
regulations,  and  Executive  Orders  have 
been  met. 

Dated  at  Washington,  D.C.,  this  2nd  day  of 
July,  1980. 

Robert  Feragen, 

Administratbr,  Rural  Electrification 
Administration. 

|FR  Doc.  80-20745  Filed  7-10-80: 8:45  am) 

BILUNG  CODE  3410-1S-M 


CIVIL  AERONAUTICS  BOARD 

[Docket  34851;  Order  80-7-46] 

Application  of  Deutsche  Lufthansa 
Aktiengeselischaft 

agency:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  Order  to  Show  Cause. 

summary:  The  Board  proposes  to 
approve  the  following  application: 

Applicant:  Deutsche  Lufthansa 
Aktiengeselischaft. 

Application  Date:  February  27, 1979. 
Authority  Sought:  amendment  of  its 
foreign  air  carrier  permit  to  authorize  it 
to  engage  in  foreign  air  transportation  of 
persons,  property,  and  mail  as  follows 
between  a  point  or  points  in  Germany; 
directly  and  via  intermediate  points;  and 
the  coterminal  points  Anchorage, 

Alaska,  Atlanta,  Ga.,  Boston,  Mass., 
Chicago,  Ill.,  Dallas/Ft.  Worth,  Texas. 
Los  Angeles,  Ca.,  Miami,  Fla.,  New 
York,  New  York,  Philadelphia,  Pa.,  San 
Francisco,  Ca.,  and  San  Juan,  P.R.;  and 
beyond  to  any  points  outside  the  United 
States  of  America;  without  directional 
limitation. 

objections:  All  interested  persons 
having  objections  to  the  Board’s 
tentative  findings  and  conclusions  that 
this  authority  should  be  granted,  as 
described  in  the  order  cited  above,  shall. 
No  Later  Than  August  1, 1980,  file  a 
statement  of  such  objections  with  the 
Civil  Aeronautics  Board  (20  copies]  and 
mail  copies  to  the  applicant,  the 
Department  of  Transportation,  the 
Department  of  State,  and  the 


Ambassador  of  the  Federal  Republic  of 
Germany  in  Washington,  D.C.  A 
statement  of  objections  must  cite  the 
docket  number  and  must  include  a 
summary  of  testimony,  statistical  data, 
or  other  supporting  evidence. 

If  no  objections  are  filed,  the 
Secretary  of  the  Board  will  enter  an  f 
order  which  will,  subject  to  disapproval 
by  the  President,  make  final  the  Board’s 
tentative  findings  and  conclusions  and 
issue  the  proposed  permit. 

Addresses  for  objections: 

Docket  34851,  Docket  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 

20428. 

G.  Nathan  Calkins,  Arthur  D.  Berstein, 

Suzette  Matthews,  Galland,  Kharasch, 
Calkins  &  Short,  1054  Thirty-First  Street, 
N.W.,  Washington,  D.C.  20007,  (Attorneys 
for  Deutsche  Lufthansa  Aktiengeselischaft]. 

To  Get  a  Copy  of  The  Complete 
Order,  request  it  from  the  C.A.B. 
Distribution  Section,  Room  516, 1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428.  Persons  outside  the 
Washington  metropolitan  area  may  send 
a  postcard  request. 

For  Further  Information,  contact 
Jeffrey  B.  Gaynes,  Legal  Division, 

Bureau  of  International  Aviation,  Civil 
Aeronautics  Board;  (202]  673-5035. 

By  the  Civil  Aeronautics  Board:  July  8, 

1980. 

Phyllis  T.  Kaylor, 

Secretary, 

|FR  Doc.  80-20704  Filed  7-10-80: 8:45  am| 

BILLING  CODE  6320-01-M 


[Docket  38033;  Order  80-7-47] 

Application  of  Guyana  Airways  Corp. 
agency:  Civil  Aeronautics  Board. 
action:  Notice  of  Order  to  Show  Cause. 

SUMMARY:  The  Board  proposes  to 
approve  the  following  application; 

Applicant:  Guyana  Airways 
Corporation. 

Aipplication  Date:  April  11, 1980. 

Authority  Sought:  Amendment  of 
foreign  air  carrier  permit  to  add 
passenger  authority  between  Guyana 
and  Miami  via  intermediate  points. 
OBJECTIONS:  All  interested  persons 
having  objections  to  the  Board’s 
tentative  findings  and  conclusions  that 
this  authority  should  be  granted,  as 
described  in  the  order  cited  above,  shall. 
No  Later  Than  July  31, 1980,  file  a 
statement  of  such  objections  with  the 
Civil  Aeronautics  Board  (20  copies]  and 
mail  copies  to  the  applicant,  the 
Department  of  Transportation,  the 
Department  of  State,  and  the 
Ambassador  of  Guyana  in  Washington, 
D.C.  A  statement  of  objections  must  cite 
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the  docket  number  and  must  include  a 
summary  of  testimony,  statistical  data, 
or  other  such  supporting  evidence. 

If  no  objections  are  filed,  the 
Secretary  of  the  Board  will  enter  an 
order  which  will,  subject  to  disapproval 
by  the  President,  make  final  the  Board’s 
tentative  findings  and  conclusions  and 
issue  the  proposed  permit. 

Addresses  for  objections: 

Docket  38033,  Docket  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 

20428. 

Guyana  Airways  Corporation,  c/o  V.  Michael 
Strauss,  1001  Connecticut  Avenue  NW., 
Suite  401,  Washington,  D.C.  20036. 

To  Get  a  Copy  of  the  Complete  Order, 
request  it  from  the  C.A.B.  Distribution 
Section,  Room  516, 1825  Connecticut 
Avenue  NW.,  Washington,  D.C.  20428. 
Persons  outside  the  Washington 
metropolitan  area  may  send  a  postcard 
request. 

For  Further  Information,  contact  Alice 
Larkin,  Regulatory  Affairs  Division, 
Bureau  of  International  Aviation,  Civil 
Aeronautics  Board;  (202)  673-5134. 

By  the  Civil  Aeronautics  Board:  July  8, 

1980. 

Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc.  80-20705  Filed  7-10-80: 8:45  am) 

BILLING  CODE  6320-01-M 


[Docket  37559;  Order  80-7-48] 

Application  of  Thai  Airways 
International  Ltd. 

agency:  Civil  Aeronautics  Board. 
action:  Notice  of  Order  to  Show  Cause. 

summary:  'The  Board  proposes  to 
approve  the  following  application: 

Applicant:  Thai  Airways  International 
Limited. 

Application  Date:  January  30, 1980. 
Authority  Sought:  Foreign  air  carrier 
permit  to  operate  scheduled  air  service 
between  'Thailand  and  Los  Angeles, 
California  and  Dallas/Fort  Worth, 

Texas  via  Tokyo,  Japan  and  Seattle, 
Washington,  and  specified  charter  air 
services. 

OBJECTIONS:  All  interested  persons 
having  objections  to  the  Board’s 
tentative  findings  and  conclusions  that 
these  actions  should  be  taken  as 
described  in  the  order  cited  above,  shall. 
No  Later  Than  August  4, 1980,  file  a 
statement  of  such  objections  with  the 
Civil  Aeronautics  Board  (20  copies)  and 
mail  copies  to  the  applicant,  the 
Department  of  Transportation,  the 
Department  of  State,  and  the 
Ambassador  of  Thailand  in  Washington, 
D.C.  A  statement  of  objections  must  cite 
the  docket  number  and  must  include  a 


summary  of  testimony,  statistical  data, 
or  other  such  supporting  evidence. 

If  no  objections  are  filed,  the 
Secretary  of  the  Board  will  enter  an 
order  which  will,  subject  to  disapproval 
by  the  President,  make  final  the  Board’s 
tentative  findings  and  conclusions  and 
issue  the  proposed  permit. 

Address  objections  to: 

Docket  37559,  Docket  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428. 

Applicant:  Thai  Airways  International 
Limited,  c/o  R.  Tenney  Johnson,  Sullivan  & 
Beauregard,  1800  M  Street,  N.W., 
Washington,  D.C.  20036. 

To  Get  a  Copy  of  the  Complete  Order, 
request  it  from  the  C.A.B.  Distribution 
Section,  Room  516, 1825  Connecticut 
Avenue,  N.W.  Washington,  D.C.  20428. 
Persons  outside  the  Washington 
metropolitan  area  may  send  a  postcard 
request. 

For  Further  Information,  contact 
Nancy  L  Pitzer,  Regulatory  Affairs 
Division,  Bureau  of  International 
Aviation,  Civil  Aeronautics  Board;  (202) 
673-5134. 

By  the  Civil  Aeronautics  Board:  July  8, 
1980. 

Phyllis  T.  Kaylor, 

Secretary. 

|FR  Doc.  80-20706  Filed  7-10-80: 8:45  am) 

BILLING  CODE  6320-01-M 


Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  of  the  Board’s  Procedural 
Regulations 

Notice  is  hereby  given  that,  during  the 
week  ended  July  3, 1980  CAB  has 
received  the  applications  listed  below, 
which  request  the  issuance,  amendment, 
or  renewal  of  certificates  of  public 
convenience  and  necessity  or  foreign  air 
carrier  permits  under  Subpart  Q  of  14 
CFR  302. 

Answers  to  foreign  permit 
applications  are  due  28  days  after  the 
application  is  filed.  Answers  to 
certificate  applications  requesting 
restriction  removal  are  due  within  14 
days  of  the  filing  of  the  appliaction. 
Answers  to  conforming  applications  in  a 
restriction  removal  proceeding  are  due 
28  days  after  the  filing  of  the  original 
application.  Answers  to  certificate 
applications  (other  than  restriction 
removals)  are  due  28  days  after  the 
filing  of  the  application.  Answers  to 
conforming  applications  or  those  filed  in 
conjunction  with  a  motion  to  modify 
scope  are  due  within  42  days  after  the 
original  application  was  filed.  If  you  are 
in  doubt  as  to  the  type  of  application 
which  has  been  filed,  contact  the 
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applicant,  the  Bureau  of  Pricing  and 
Domestic  Aviation  (in  interstate  and 
overseas  cases)  or  the  Bureau  of 
International  Aviation  (in  foreign  air 
transportation  cases). 

Subpart  Q  Applications 

Date  filed.  Docket  No.  and  Description 
7-1-80 — 38406,  Ozark  Air  Lines,  Inc., 
Lambeft-St.  Louis  International  Airport,  St. 
Louis,  Missouri  63145.  Application  of  Ozark 
Air  Lines,  Inc.  pursuant  to  Section  401  of 
the  Act  and  Subpart  Q  of  the  Board’s 
Procedural  Regulations  requests 
amendment  of  its  certificate  of  public 
convenience  and  necessity  for  Route  107  so 
as  to  authorize  it  to  engage  in  nonstop 
scheduled  air  transportation  of  persons, 
property  and  mail  between  the  terminal 
point  St.  Louis.  Missouri,  and  the  alternate 
terminal  points: 

Providence,  Rhode  Island 
Charleston,  South  Caroling 
Jackson/Vicksburg,  Mississippi 
Columbia,  South  Carolina 
Shreveport,  Louisiana 
Savannah,  Georgia 
Harrisburg/York,  Pennsylvania 
Lexington,  Kentucky 

Mobile,  Alabama/Pascagoula,  Mississippi 

Greenville/Spartanburg,  South  Carolina 

Chattanooga,  Tennessee 

Allentown/Bethlehem/Easton,  Pennsylvania 

Harlingen/San  Benito,  Texas 

San  Antonio,  Texas 

Midland/Odessa,  Texas 

Baton  Rouge,  Louisiana 

Fort  Wayne,  Indiana 

Evansville,  Indiana 

Huntsville  and  Decatur,  Alabama 

Akron/Canton,  Ohio 

Charleston/Dunbar,  West  Virginia 

Montgomery,  Alabama 

South  Bend,  Indiana 

Lansing,  Michigan 

Saginaw/Bay  City/Midland,  Michigan 
Augusta,  Georgia 
Melbourne,  Florida 
Eugene,  Oregon 
Salinas/Monterey,  California 
Scranton/ Wilkes-Barre,  Pennsylvania 
Fargo,  North  Dakota/Moorhead,  Minnesota 
Asheville,  North  Carolina 
Bangor,  Maine 
Columbus,  Georgia 
Gainesville,  Florida 
Grand  Junction,  Colorado 
Santa  Barbara,  California 
Newport  News/Hampton,  Virginia 
Conforming  Applications  and  Answers  are 
duel  July  28, 1980. 

7-1-80 — 38407,  Continental  Air  Lines,  Inc., 
Los  Angeles  International  Airport,  Los 
Angeles,  California  90009.  Conforming 
Application  of  Continental  Air  Lines,  Inc. 
pursuant  to  Section  401  of  the  Act  and 
Subpart  Q  of  the  Board’s  Procedural 
Regulations  requests  the  Board  to  amend 
its  certificate  of  public  convenience  and 
necessity  for  route  29  sa  as  to  authorize  it 
to  perform  round  trip  nonstop  air 
transportation  between  Denver,  Colorado 
and  Sioux  Falls,  South  Dakota. 

Answers  may  be  filed  by  July  21, 1980. 
7-1-80 — 38416,  Air  California,  c/o  John  W. 
Simpson,  Koteen  &  Burt,  1150  Connecticut 
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Avenue,  N.W.,  Washii^ton,  D.C.  20036. 
Application  of  Air  California  pursuant  to 
Section  401  of  the  Act  and  Subpart  Q  of  the 
Board’s  Procedural  Regulations  requests 
the  Board  to  grant  it  authority  to  engage  in 
schedule  air  transportation  of  persons, 
property  and  mail  between  Los  Angeles, 
California  on  the  one  hand  and  Monterey 
and  Fresno,  California  on  the  other  and 
between  Fresno,  California  and  San 
Francisco,  California  on  the  other. 
Conforming  Applications  and  Answers 
may  be  filed  by  )uly  29, 1980. 

7-3-60 — 38428,  World  Airways,  Inc.,  c/o 
Allen  L  Lear,  Zuckert  Scoutt  & 
Rasenberger,  888  Seventeenth  Street  N.W., 
Washington,  D.C  20006.  Application  of 
World  Airways,  Inc.  pursuant  to  Section 
401  of  the  Act  and  Subpart  Q  of  the  Board's 
Procedural  Regulations  requests  that  its 
certificate  of  public  convenience  and 
necessity  for  Route  192  be  amended  so  as 
to  authorize  the  nonstop  air  transportation 
of  persons,  property,  and  mail  between 
Boston,  Massachusetts  and  Cleveland, 
Ohio. 

Conforming  Applications  and  Answers 
may  be  filed  July  31, 1980. 

7-3-80 — 38434,  Frontier  Airiines,  Inc.,  8250 
Smith  Road,  Denver,  Colorado  80207. 
Application  of  Frontier  Airlines,  Ina 
pursuant  to  Section  401  of  the  Act  and 
Subpart  Q  of  the  Board’s  Procedural 
Regulations  requests  amendment  of  its 
certiflcate  of  public  convenience  and 
necessity  for  Route  73  to  authorize  nonstop 
service  between  Denver,  Colorado  on  the 
one  hand,  and  Sioux  Falls,  South  Dakota, 
on  the  other  hand. 

Conforming  Applications  and  Answers  are 
due  July  21, 1980. 

|FR  Doc.  80-20703  Filed  7-10-80. 8:45  ami 
BIIXINO  CODE  632IHI1-M 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP);  * 
Quarterly  Report 

This  quarterly  report  covers  the 
period  from  April  1  to  June  30, 1980,  and 
has  been  prepared  in  accordance  with 
§§  7a,17(a),  7b.l7(a),  and  7c.l7(a)  of  the 
National  Voluntary  Laboratory 
Accreditation  Program  (NVLAP) 
procedures  (15  CFR  Parts  7a,  7b,  and  7c]. 

An  amendment  to  the  NVLAP 
procedures,  published  in  the  Federal 
Register  on  April  21, 1980  (45  FR  26993- 
26994),  provides  a  method  by  which 
additional  standards  and  test  methods 
can  be  included  in  the  list  of  standards 
and  test  methods  in  a  laboratory 
accreditation  program  (LAP)  established 
for  a  specific  product  under  NVLAP 
procedures,  liie  additional  carpet 
methods  listed  in  the  January  23, 1980 
Federal  Register  notice  (45  FR  5572- 
5600)  announcing  final  criteria  and  fees 
for  accrediting  laboratories  that  test 


thermal  insulation  materials  (insulation 
LAP],  freshly  mixed  field  concrete 
(concrete  LAP),  and  carpet  (carpet  LAP) 
became  an  official  part  of  the  carpet 
LAP  as  of  April  21, 1980. 

No  accreditation  actions  were  taken 
during  the  second  quarter  of  1960. 
However,  a  total  of  99  formal 
applications  for  accreditation  were 
received  in  response  to  the  January  23, 
1980  Federal  Register  notice.  This  is  the 
second  round  of  accreditation 
determinations  under  the  insulation  LAP 
and  the  first  round  for  the  concrete  and 
carpet  LAPs.  The  opening  of  the  next 
round  will  be  announced  within  the  next 
six  months.  The  names  of  the  applicants 
currently  undergoing  assessments  are 
set  forth  below. 

'The  30  applicants  denoted  by  an 
asterisk  (*)  have  already  been 
accredited  for  certain  test  methods 
under  the  insulation  LAP  (see  the 
January  14, 1980  Federal  Register  notice, 
45  FR  2682-2699,  for  the  list  of  tests 
methods  for  which  each  laboratory  is 
accredited).  These  30  accredited 
laboratories  are  applying  for  a  one-year 
renewal  of  their  accreditation  which 
would  otherwise  expire  on  October  11, 
1980. 

Laboratories  Undergoing  Assessment  in  the 
Insulation  LAP 

Butler  Manufacturing  Co.  (Grandview,  MO)* 
Certainteed  Corp.  (Blue  Bell,  PA)* 

Certified  Testing  Laboratories,  Inc.  (Dalton, 

GA) * 

Commercial  Testing  Co.  (Dalton,  GA)* 

Dow  Chemical,  U.S.A  (Granville,  OH)* 
Dynatech  R/D  Co.  (Cambridge,  MA)* 
Dynatherm  Engineering  (Lino  Lakes,  MN)* 
Factory  Mutual  Research  Corp.  (Norwood, 
MA)* 

Geoscience,  Ltd.  (Solana  Beach,  CA) 
Hardwood  Plywood  Manufacturers 
Association  (Reston.  VA)* 

Hauser  Laboratories  (Boulder,  CO)* 

INTEST  Laboratories.  Inc.  (Minneapolis. 

MN)* 

Jim  Walter  Research  Corp.  (St.  Petersburg, 

FL) * 

Johns-Manville  Sales  Corp.  (Denver,  CO)* 
Lander  Thermal  Conductivity  Lab. 
(Minneapolis,  MN)* 

NAHB  Research  Foundation  (Rockville.  MD)* 
Olin  Corporation  (New  Haven,  CT) 

Owens  Coming  Fiberglas  Corp.,  Tech.  Center 
(Granville,  OH)* 

Owens  Coming  Fiberglas  Corp.,  (Barrington, 
NJ)* 

Owens  Coming  Fiberglas  Corp.,  (Delmar, 
NY)* 

Owens  Coming  Fiberglas  Corp.,  (Kansas 
City.  KN)* 

Owens  Corning  Fiberglas  Corp.,  (Fairburn, 
GA)* 

Owens  Coming  Fiberglas  Corp.,  (Newark, 
OH)* 

Owens  Coming  Fiberglas  Corp.,  (Santa  Clara, 
CA)* 

Owens  Coming  Fiberglas  Cwp., 
(Waxahachie,  TX)* 


Pabco  R  S  D  Labs  (Fruita,  CO)* 

Southwest  Research  Institute  (San'  Antonio, 
TX)* 

Sparrell  Engineering  Research  Corp. 
(Damariscotta,  ME)* 

Technical  Micronics  Control,  Inc.  (Huntsville, 
AL)* 

Terralab  Engineers  (Salt  Lake  City,  UT) 
Thermton  Research  Laboratory  (Fort  Wayne, 
IN) 

Twin  City  Testing  &  Engineering  Laboratory, 
Inc.  (St.  Paul,  MN) 

Underwriters  Laboratories,  Inc.  (Northbrook. 
ID* 

Underwriters  Laboratories,  Inc.  (Santa  Clara, 
CA)* 

Upjohn  Co./Donald  S.  Gilmore  Laboratories 
(North  Haven,  CT) 

U.S.  Testing  Co..  Inc.  (Hoboken,  NJ)* 

U.S.  Testing  Co.,  Inc.,  (Los  Angeles,  CA)* 

U.S.  Testing  Co.,  Inc.,  (Tulsa,  OK)* 

Laboratories  Undergoing  Assessment  in  the 
Concrete  LAP 

Aguirre  Engineers,  Inc.  (Englewood.  CO) 
American  Admixtures  Corp.  (Chicago.  IL) 
American  Testing  Laboratories.  Inc. 
(Lancaster*  PA) 

Arizona  Sand  &  Rock  Co.  (Phoenix,  AZ) 
Amndel  Corp.  Greenspring  Laboratory 
(Baltimore,  MD) 

A'lRC  Associates,  Inc.  (Cincinnati,  OH) 
Atlantic  Testing  Laboratories,  Ltd.  (Cicero. 
NY) 

Bowser-Momer  Testing  Labs.,  Inc.  (Dayton, 
OH) 

Bowser-Morner  Testing  Labs.,  Ina 
(Maysville,  KY) 

Bowser-Morner  Testing  Labs.,  Inc.  (Toledo, 
OH) 

Capitol  Cement  (San  Antonio.  TX) 

Central  Ready  Mixed  Concrete  R&T  Center 
(Milwaukee,  WI) 

Contractor  Supply  Corp.  of  W.  Va.,  Inc. 
(Wheeling.  WV) 

Controlled  Concrete  Methods,  Inc. 

(Tarry town,  NY) 

Diversified  Concrete  Products  R&D  Center 
(Santa  Ana,  CA) 

Dolese  Company  Eng.  Dept.  Lab.  (Oklahoma 
City.  OK) 

Engineering  Testing  Laboratory  (Akron.  OH) 
Engineers  Testing  Labs.  Ina  (Phoenix,  AZ) 
Flintkote  Stone  Products  Co.  (White  Marsh. 
MD) 

Franklin  Research  Center  (Philadelphia,  PA) 
GARCO  Testing  Laboratories  (Murray,  UT) 
General  Testing  Laboratories,  Inc.  (Kansas 
City.  MO) 

H.  C.  Nutting  Co.  (Cincinnati,  OH) 

Hales  Testing  Laboratories,  Inc.  (Hayward, 
CA) 

Herron  Consultants,  Inc.  (Cleveland.  OH) 
Kelso  Industries,  Inc.  Bldg.  Matls.  Div. 
(Galveston,  TX) 

Lewis  Engineering,  Inc.  (Plainfield,  IN) 
Lowry  Testing  Laboratories  (Sacramento, 
CA) 

Material  Service  Corp.  (Chicago,  IL) 
Materials  Testing  Consultants,  Inc.  (Grand 
Rapids,  MI) 

Northern  Testing  Laboratories,  Inc.  (Boise, 
ID) 

Northern  Testing  Laboratories,  Inc.  (Billings, 
MT) 

Northern  Testing  Laboratories,  Inc.  (Great 
Falls.  MT) 
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Portland  Cement  Assoc.  Const.  Tech.  Labs 
(Skokie.  IL) 

Smith-Emery  Company  (Los  Angeles,  CA) 

Soil  Testing  Services  of  Carolina,  Inc. 

(Research  Triangle  Park,  NC) 

Soil  Testing  Services,  Inc.  (Northbrook,  IL) 
Southwestern  Laboratories  (Houston,  TX) 
Standard  Testing  &  Engineering  (Oklahoma 
City.  OK) 

Tanner  Companies  United  Metro  Div.  Lab. 
(Phoenix,  AZ) 

Testing  Engineers,  Inc.  (Oakland,  CA) 

Testing  Engineers,  Inc.  (Santa  Clara,  CA) 
Testing  Laboratories,  Inc.  (Alamogordo,  NM) 
Texas  Testing  Laboratories,  Inc.  (Dallas,  TX) 
Twin  City  Testing  &  Engineering  Laboratory, 
Inc.  (St.  Paul,  MN) 

U.S.  Testing  Co.,  Inc.  (Hoboken,  NJ) 

W.  R.  Grace  &  Co.-CPD  Lab.  (Cambridge, 

MA) 

Walter  Keeler  Co.,  Inc.  (Wichita,  KS) 

Walter  H.  Flood  &  Co.,  Inc.  (Hillside,  IL) 

Laboratories  Undergoing  Assessment  in  the 
Carpet  LAP 

American  Carpet  Laboratories,  Inc. 

(Ringgold,  GA) 

Armstrong  Cork  Co.  (Marietta,  PA) 
Bigelow-Sanford,  Georgia  Rug  Mills,  Q.C. 

Labs.  (Summerville,  GA) 

Bigelow-Sanford,  Inc.  Technical  Services, 
(Greenville,  SC) 

C.  H.  Maslund  &  Sons  (Carlisle,  PA) 

CertiHed  Testing  Laboratories,  Inc.  (Dalton, 
GA) 

Chisholm  Trail  Testing  and  Engineering  Co., 
Inc.  (Decatur,  TX) 

Commercial  Testing  Co.  (Dalton,  GA) 

Coronet  Carpets  (Dalton,  GA) 

Evans  &  Black  Carpet  Mills,  Inc.  (Dalton,  GA) 
Factory  Mutual  Research  Corp.  (Norwood, 
MA) 

Galaxy  Testing  Laboratory  (Chatsworth,  GA) 
Hardwood  Plywood  Manufacturers 
Association  (Reston,  VA) 

Independent  Textile  Testing  Service,  Inc. 
(Dalton,  GA) 

Mohasco  Corp.  Physical  Testing  Lab. 
(Amsterdam,  NY)  * 

Shaw  Industries,  Inc.  Q.C.  Lab  (Dalton,  GA) 
Southwest  Research  Institute,  (San  Antonio, 
TX) 

Technical  Micronics  Control,  Inc.  (Huntsville, 
AL) 

Terralab  Engineers  (Salt  Lake  City,  UT) 
Trend/Roxbury  Div.  of  WWG  Industries,  Inc. 
(Rome,  GA) 

Underwriters  Laboratories,  Inc.  (Northbrook, 
IL) 

U.S.  Testing  Co.,  Inc.  (Hoboken,  NJ) 

U.S.  Testing  Co.,  Inc.  (Los  Angeles,  CA) 
World  Carpets,  Inc.  (Dalton,  GA) 

Dated:  July  8, 1980. 

Jordan ).  Baruch, 

Assistant  Secretary  for  Productivity, 
Technology,  and  Innovation. 

|FR  Doc.  80-20702  Filed  7-10-80;  8:45  am| 

BILLmO  CODE  3810-13-M 


U.S.  Travel  Service 

Travel  Advisory  Board;  Rescheduled 
Meeting 

On  June  12, 1980,  notice  was  given 
that  the  Travel  Advisory  Board  would 
meet  on  July  24, 1980  (45  FR  39884), 
Notice  is  hereby  given  that  the  Travel 
Advisory  Board  meeting  has  been 
rescheduled  for  August  26, 1980,  at  9:00 
a.m„  in  Room  6802  of  the  Main 
Commerce  Building,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20230. 

A  limited  number  of  seats  will  be 
available  to  observers  from  the  public 
and  the  press.  The  public  will  be 
permitted  to  file  written  statements  with 
the  Committee  before  or  after  the 
meeting.  To  the  extent  time  is  available, 
the  presentation  of  oral  statements  will 
be  allowed. 

Sue  Barbour,  Travel  Advisory  Board 
Liaison  Officer,  the  United  States  Travel 
Service,  Room  1858,  U.S,  Department  of 
Commerce,  Washington,  D.C.  20230, 
telephone  202/377-4752,  will  respond  to 
public  requests  for  information  about 
the  meeting. 

Jeanne  Westphal, 

Acting  Assistant  Secretary  for  Tourism, 
Department  of  Commerce. 

|FR  Doc.  80-20650  Filed  7-10-80: 8:45  am) 

BILLING  CODE  3510-1 1-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BLIND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List  1980;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  Procurement  List. 

summary:  This  action  adds  to 
Procurement  List  1980  commodities  to  be 
produced  by  workshops  for  the  blind  or 
other  severely  handicapped. 

EFFECTIVE  DATE:  July  11, 1980. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  2009  14th  Street  North, 
Suite  610,  Arlington,  Virginia  22201, 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On  May 
9, 1980,  the  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped  published  notice  (45  FR 
30667)  of  proposed  additions  to 
Procurement  List  1980,  November  27, 
1979  (44  FR  67925), 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 


below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C.  85  Stat.  77. 

Accordingly,  the  following 
commodities  are  hereby  added  to 
Procurement  List  1980: 

Class  7340 — Flatware,  Plastic,  Picnic  7340-00- 
170-8374,  7340-00-205-3187,  7340-00-205- 
3342,  (For  GSA  Regions  2,  3, 5, 6), 

Class  9905 — ^Tag,  Marker,  9905-00-537-8954. 
C.  W.  Fletcher, 

Executive  Director. 

|FR  Doc.  80-20693  Filed  7-10-80: 8:45  am| 

BILLING  CODE  6820-33-M 


Procurement  List  1980;  Proposed 
Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  Additions  to 
Procurement  List.  • 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1980  a  commodity  to  be  produced  by 
and  services  to  be  provided  by 
workshops  for  the  blind  and  other 
severely  handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  August  13, 1980. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  2009  14th  Street  North, 
Suite  610,  Arlington,  Virginia  22201. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
W.  Fletcher,  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77.  Its  purpose  is  to 
provide  interested  parties  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  theTcommodity  and  services 
listed  below  from  workshops  for  the 
blind  or  other  severely  handicapped. 

It  is  proposed  to  add  the  following 
commodity  and  services  to  Procurement 
List  1980,  November  27, 1979  (44  FR 
67925): 

Class  7920 — Paper  Towel,  Disposal  Wiper, 
7920-00-823-9773. 

SIC  7349 — Janitorial/Custodial  Service,  Base 
Education  Trailers,  Fairchild  Air  Force 
Base,  Spokane,  Washington. 

SIC  7538 — Rebuilding  Automotive 
Components,  GSA  Interagency  Motor  Pool, 
USPO  &  Courthouse,  Newark,  New  Jersey. 
C.  W.  Fletcher, 

Executive  Director. 

|FR  Doc.  80-20694  Filed  7-10-80: 8:45  am| 

BILUNG  CODE  6820-33-M 
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Procurement  List  1980;  Proposed 
Deletion 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  deletion  from 
procurement  list. 

SUMMARY:  The  Committee  has  received 
a  proposal  to  delete  from  Procurement 
List  1980  a  commodity  produced  by 
workshops  for  the  blind  or  other 
severely  handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  August  13, 1980. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  2009 14th  Street  North, 
Suite  610,  Arlington,  Virginia  22201. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 
W.  Fletcher  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77.  Its  purpose  is  to 
provide  interested  parties  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

It  is  proposed  to  delete  the  following 
commodity  from  Procurement  List  1980, 
November  27, 1979  (44  FR  67925): 

Class  7530— Folder  SeL  File.  7530-00-281- 
5905. 

C.  W.  Fletcher, 

Executive  Director. 

|FR  Doc.  80-20695  Filed  7-10-8a  8:45  uni| 

BILLING  CODE  6S20-33-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Intent  To  Prepare  a  Draft  Supplement 
to  the  Final  Composite  Environmental 
Statement  (DSES)  for  Maintenance 
Dredging  of  Existing  Navigation 
Projects  in  the  San  Francisco  Bay 
Region,  Caiifomia 

agency:  Department  of  Defense,  San 
Francisco  District,  U.S.  Army  Corps  of 
Engineers. 

ACTION:  Notice  of  Intent  to  prepare  a 
Draft  Supplement  Environmental 
Statement. 


summary: 

1.  Proposed  Action:  The  San  Francisco 
District,  U.S.  Army  Corps  of  Engineers, 
performs  maintenance  dredging  for  12 
Federal  navigation  projects  in  San 
Francisco  Bay  and  issues  permits  for 
other  non-federal  navigation  projects  in 
the  Bay.  In  December  of  1975  the  Final 
Composite  Environmental  Statement  for 
these  projects  was  filed  by  the  San 
Francisco  District.  The  DSES  will 


evaluate  possible  modifications  to  the 
on-going  maintenance  dredging  program 
in  San  Francisco  Bay. 

2.  Alternatives:  The  alternative 
methods  of  dredging  and  disposal  to  be 
considered  are: 

a.  Clamshell  dredge  and  barge 
(aquatic  disposal). 

b.  Hopper  dredge  (aquatic  disposal). 

c.  Hydraulic  pipeline  dredge  (aquatic  . 
disposal). 

d.  Hydraulic  pipeline  dredge  (land 
disposal). 

3.  Scoping  Process: 

a.  A  scoping  meeting  will  be  held  on 
29  July  1980, 10:30  am,  at  the  Corps  of 
Engineers  San  Francisco  Bay  Delta 
Model  and  Regional  Visitors  Center 
Multipurpose  Room,  2100  Bridgeway 
Road,  Sausalito,  California.  All 
interested  government  agencies,  public 
interest  groups,  and  individuals  are 
invited  to  particpate  in  the  scoping 
process. 

b.  The  primary  purpose  of  the  scoping 
process  is  to  identify  the  significant 
issues  to  be  analyzed  in  the  DSES.  To 
date,  without  beneHt  of  the  formal 
scoping  session,  significant  issues 
appear  to  be  related  to  water  quality 
impacts  at  the  dredge  and  disposal  sites; 
impacts  on  biological  communities  at 
the  dredge  and  disposal  sites;  and 
availability  of  land  disposal  sites  versus 
open  water  disposal. 

c.  The  necessary  degree  of 
coordination  will  be  carried  out  as 
required  by  the  Fish  and  Wildlife 
Coordination  Act,  Clean  Water  Act,  the 
Endangered  Species  Act,  and  the 
National  Historic  Preservation  Act. 

d.  It  is  estimated  that  the  DSES  will  be 
released  to  the  public  and  filed  with  the 
U.S.  Environmental  Protection  Agency 
in  December  1981. 

e.  Questions  pertaining  to  the 
proposed  action  can  be  referred  to 
Barney  Opton,  Environmental  Branch, 

San  Francisco  District,  Corps  of 
Engineers,  211  Main  St.,  San  Francisco, 
California  94105  (Telephone  415-556- 
0325). 

Dated;  )une  19. 1980. 

Paul  Bazilwich,  )r.. 

Colonel,  Corps  of  Engineers,  District 
Engineer. 

IFR  Doc.  80-20793  RIed  7-10-80;  8:45  am| 

BILLING  CODE  3710-FS-M 


Department  of  the  Army 

Privacy  Act  of  1974;  Deletion  and 
Amendments  to  Systems  of  Records 

agency:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  deletion  and 
amendments  to  systems  of  records. 


SUMMARY:  The  Army  proposes  to  delete 
1  and  amend  5  systems  of  records 
subject  to  the  Privacy  Act  of  1974. 
SpeciHc  changes  to  the  systems  being 
amended  are  set  forth  below,  followed 
by  the  systems  published  in  their 
entirety  as  amended. 

DATE:  The  systems  shall  be  amended  as 
proposed  without  further  notice  on 
August  11, 1980,  unless  comments  are 
received  on  or  before  August  11, 1980, 
which  would  result  in  a  contrary 
determination  and  require  republication 
for  further  comments. 

ADDRESS:  Any  comments,  including 
written  data,  views  or  arguments 
concerning  the  action  proposed  should 
be  addressed  to  the  System  Manager 
identified  in  the  system  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Cyrus  H.  Fraker,  The  Adjutant 
General’s  Office  (DAAG-AMR-R),  1000 
Independence  Avenue,  SW, 

Washington,  DC  20314;  telephone  202/ 
693-0973. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 
records  notices,  as  prescribed  by  the 
Privacy  Act  of  1974,  have  been 
published  in  the  Federal  Register  as 
follows: 

FR  Doc.  79-37052  (44  FR  73729)  December  17. 

1979 

FR  Doc.  80-594  (45  FR  1658]  January  8. 1980 
FR  Doc.  80-3891  (45  FR  8399)  February  7. 1980 
FR  Doc.  80-7515  (45  FR  15736)  March  11, 1980 
FR  Doa  80-9633  (45  FR  20992)  March  31, 1980 
FR  Doc.  80-10014  (45  FR  21673)  April  2, 1980 
FR  Doc.  80-150501-M  (45  FR  26117)  April  17. 

1980 

FR  Doc.  80-13708  (45  FR  29390)  May  2, 1980 

Proposed  amendments  are  not  within 
the  purview  of  the  provisions  of  5  USC 
552a(o)  of  the  act  which  require  the 
submission  of  a  new  or  altered  system 
report. 

July  7. 1980. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 

Deletion 

A1014.07bDAPE 
SYSTEM  NAME: 

1014.07  Correspondence  School  Basic 
Data  File  (44  FR  73972),  December  17, 
1979. 

reason: 

Records  are  covered  in  system  notice 
Al012.04hDAMO  NDU  Student  Data 
Files  (45  FR  21674),  April  2, 1980,  as 
corrected  by  45  FR  26117,  April  17, 1980. 
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Amendments 

A0225.11bDAAQ 
SYSTEM  name: 

225.11  USA  Individual  Ready,  Standby 
and  Retired  Reserve  Personnel 
Information  System  (44  FR  73781), 
December  17, 1979. 

changes: 

SYSTEM  name: 

Insert  word  "The”  between  “225.11” 
and  "USA”. 

routine  uses  of  records  maintained  in 
the  system,  including  categories  of 
users  and  the  purposes  of  such  uses: 

Delete  phrase  “not  more  than  15  days 
annual"  and  word  “field”. 

retention  and  disposal: 

Change  word  “two”  to  Arabic 
numeral  “6”. 

NOTIFICATION  PROCEDURE: 

Change  telephone  to  “Area  Code  314/ 
263-7733”. 

A0225.11fDAPC 

SYSTEM  NAME: 

225.11  Enlisted  Year  Group 
Management  File/RETAIN  (44  FR 
73782),  December  17, 1979. 

changes: 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  “Automated”  records:  “basic 
pay  entry  date,  promotional  status 
(MOS),  special  skill  identifier,  additional 
skill  identifier”. 

A0708.21aTRADOC 

SYSTEM  NAME: 

708.21  MASSTER  Personnel 
Information  System  (44  FR  73879), 
December  17, 1979. 

changes: 

SYSTEM  name: 

Delete  “MASSTER”  and  substitute 
“TCATA”. 

SYSTEM  location: 

Delete  “Resource  Management, 
Military  Personnel  Branch, 

Headquarters  Modem  Army  Selected 
Systems  Test  Evaluation  Review 
(MASSTER),  ATMAS-RM-PM”  and 
substitute  “Personnel  and 
Administration,  Personnel  Branch, 
Headquarters  (HQ)  TRADOC  Combined 
Arms  Test  Activity  (TCATA),  ATCAT- 
SPT-AGA”. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  “MASSTER”  and  substitute 
•TCATA”. 


CATEGORIES  OF  RECORD^IN  THE  SYSTEM: 

Delete  “MASSTER”  and  substitute 
•TCATA”. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Delete  ••MASSTER”  and  substitute 
•TCATA”. 

retrievabiuty: 

Following  ••SSN”,  add  ‘•and  name”. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  “Military  Personnel  Branch, 
ATMAS-RM-PM”  and  substitute 
“Personnel  Branch,  ATCAT-SPT-AGA, 
Headquarters  TRADOC  Combined 
Arms  Test  Activity”. 

RECORD  SOURCE  CATEGORIES: 

Following  “Employee  Record  Cards” 
add  “TDY  Orders  and  TDY  Vouchers”. 

A0710.10DAAG 

SYSTEM  NAME: 

710.10  Reserve  Personnel  Information 
Reporting  System  (44  FR  73911), 
December  17, 1979. 

CHANGES: 

retrievabiuty: 

In  first  sentence,  after  “SSN‘’,  add 
“within  unit  identification  code”. 

RETENTION  AND  DISPOSAU 

Delete  entry  and  substitute  “A  record 
is  retained  for  the  duration  of  the 
reservist’s  unit  assignment”. 

CONUS:  The  current  tape  file  and  the 
two  previous  tape  files  are  retained  at 
any  given  time. 

OVERSEAS:  Record  files  are  retained 
for  historical  data  reporting  as  follows:  4 
years  for  reports  for  months  of  March, 
June,  and  December;  6  years  for  the 
report  month  of  September;  and  2  years 
for  all  other  report  months.” 

A0807.01DAAG 

SYSTEM  name: 

807.01  MCT  USAR  Civilian  Technician 
System  (44  FR  73911),  December  17, 

1979. 

changes: 

SYSTEM  name: 

Delete  the  word  “Civilian”. 

SYSTEM  location: 

Following  “Decentralized  Segments:^’, 
delete  entry  and  substitute  “Deputy 
Chief  of  Staff  for  Personnel  (DCSPER) 
and  DA  Staff  agencies  and  commands.” 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  “US  Army  Reserve  Civilian 
Technician”  and  substitute  “United 


States  Army  Reserve  (USAR) 
Technician”. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Delete  third  paragraph  and  substitute 
“DCSPER:  To  Monitor  and  provide 
policy  guidance  and  budget  planning  for 
the  program.” 

RETRIEVABIUTY: 

Delete  “within  unit  identification  code 
of  unit  to  which  assigned”. 

SAFEGUARDS: 

In  second  paragraph,  delete  “OCAR” 
and  substitute  “DCSPER”. 

RETENTION  ANO  DISPOSAU 

In  second  paragraph,  delete  “OCAR” 
and  substitute  “DCSPER”. 

SYSTEM  MANAOER(S)  ANO  ADDRESS: 

Delete  “The  Chief  of  Army  Reserve” 
and  substitute  “Deputy  Chief  of  Staff  for 
Personnel  (DAPE-MPO)’‘. 

NOTIFICATION  PROCEDURE: 

Delete  entry  and  substitute: 
“Information  may  be  obtained  from: 
Deputy  Chief  of  Staff  for  Personnel 
(DAPE-MPO),  Room  2B-718,  The 
Pentagon,  Washington,  DC  20310; 
telephone:  Area  Code  202/695-3837‘’. 

RECORD  ACCESS  PROCEDURES: 

Delete  “HQDA,  OCAR.  ATTN: 
DAAR-PE”  and  substitute 
“Headquarters,  Department  of  the 
Army,  Deputy  Chief  of  Staff  for 
Personnel,  ATTN:  DAPE-MPO”. 

CONTESTING  RECORD  PROCEDURES: 

Delete  “HQDA,  OCAR  (DAAR-PE), 
Washington,  DC  20310”  and  substitute 
“the  SYSMANAGER,  ATTN:  DAPE- 
MPO”. 

RECORD  SOURCE  CATEGORIES: 

Delete  entry  and  substitute  “Data 
coded  on  DA  Forms  3615-R,  Strength 
and  Utilization  of  USAR  Technicians, 
are  transmitted  by  DA  Form  200  from 
the  employing  USAR  command  to 
RCPAC  via  the  United  States  Postal 
Service.  Processed  data  are  returned  to 
authorized  agencies  by  reports’^. 

A0225.11bDAAG 

SYSTEM  NAME: 

225.11  The  USA  Individual  Ready, 
Standby  and  Retired  Reserve  Personnel 
Information  System. 

SYSTEM  LOCATION: 

Automated  Equipment  Division, 
Systems  Support  Directorate,  United 
States  Army  Reserve  Components 
Personnel  and  Administration  Center 
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(RCPAC),  ATTN:  AGU^SD,  9700  Page 
Boulevard,  St.  Louis,  MO  63132. 

CATEQOIIIES  OF  INOIVIDUALS  COVERED  BY  THE 

system: 

All  members  of  the  United  States 
Army  Reserve  who  are  not  assigned  to  a 
Reserve  unit  and  not  serving  on 
extended  active  duty  in  an  enlisted 
reserve  status. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Record  contains  personal  and  military 
status  and  qualiHcations  data. 

s 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Title  10  U.S.C.,  Section  275. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

RCPAC.  Department  of  the  Army  Staff 
and  command  agencies,  and  Department 
of  Defense  and  components  thereof:  The 
data  records  are  primarily  used  to  select 
qualified  members  for  assignment  to 
active  Army  units  and  mobilized  reserve 
component  units  in  the  event  of 
mobilization  during  a  national 
emergency.  Record  is  also  used  to 
support  day-to-day  personnel 
management  and  administration. 
SpeciHcally,  these  uses  include: 
selecting  qualiHed  personnel  for 
potential  assignment  to  reserve  units 
based  on  military  occupational 
specialty,  grade,  and  geographical 
location;  selecting  and  ordering 
individuals  to  military  active  duty 
training;  identifying  personnel  for 
promotion  consideration;  identifying 
individuals  not  qualified  for  retention  in 
the  reserve;  issuing  annual  statements  of 
retirement  credits;  printing  statements  of 
total  retirement  credits;  and  publishing 
orders  directing  personnel  actions  and 
training. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Computer  magnetic  tapes  and  disks. 

RETRIEV  ability: 

Filed  numerically,  social  security 
number  (SSN)  ascending. 

safeguards: 

Computer  located  in  building  which 
has  entrance  controlled  by  Federal 
Protective  Officers.  An  ID  badge  is 
required  to  enter  building  and  a  different 
floor  badge  is  required  to  enter  the  floor. 
The  tape  and  disk  library  is  a  fireproof 
vault  with  a  safe  combination  door  plus 
a  steel  bar  key-locked  door.  The 
functional  and  systems  directors 


approve  production-requests  for  both 
one-time  and  recurring  information. 

RETENTION  AND  DISPOSAL: 

Records  are  meuntained  for  6  years 
after  completion  of  statutory  or 
contractual  reserve  commitment 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  United  States  Army 
Resenre  Components  Personnel  and 
Administration  Center,  9700  Page 
Boulevard,  St.  Louis,  MO  63132. 

notification  procedure: 

Information  may  be  obtained  from: 
Commander,  United  States  Army 
Reserve  Components  Personnel  and 
Administration  Center,  9700  Page 
Boulevard,  St.  Louis,  MO  63132; 
telephone:  Area  Code  314/263-7733. 

RECORD  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to:  Commander,  United 
States  Army  Reserve  Components 
Personnel  and  Administration  Center. 
9700  Page  Boulevard,  St.  Louis.  MO 
63132. 

Written  requests  from  individuals 
should  contain  full  name,  SSN,  and 
address. 

For  personal  visits,  the  individual 
should  provide  acceptable  identification 
such  as  a  driver’s  license. 

CONTESTING  RECORD  PROCEDURES: 

The  Army’s  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  may  be 
obtained  from  the  SYSMANAGER. 

RECORD  SOURCE  CATEGORIES: 

Offlcial  Military  Personnel  File  and 
Military  Personnel  Records  Jacket. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 

'provisions  of  the  act. 

None. 

A0225.11fDAPC 

SYSTEM  NAME: 

225.11  Enlisted  Year  Group 
Management  File/RETAIN. 

SYS1EM  LOCATION: 

Department  of  the  Army  (DA),  United 
States  Army  Military  Personnel  Center 
(DAPC-EP),  Hoffman  Building  I,  2461 
Eisenhower  Avenue,  Alexandria,  VA 
22331. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  duty  members  of  the  United 
States  Army  in  elisted  grades  of  El 
through  E9  and  former  military 
personnel  who  are  applicants  for 
enlistment. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Automated:  File  contains  control 
number,  reclassification/enlistment 
action,  type  of  enlistment,  social 
security  number  (SSN),  pay  grade,  race, 
sex,  basic  active  service  date,  estimated 
termination  of  service,  reenlistment 
date,  civilian  education,  career 
management  field,  primary  military 
occupational  specialty  (PMOS),  PMOS 
evaluation  score,  new  career 
management  file  (CMF).  new  PMOS, 
date  of  award  of  new  PMOS,  source  of 
new  PMOS,  personnel  charged  to  school 
code,  status  of  application,  assignment 
code,  date  of  last  status  change,  current 
location,  year  group,  name.  Security 
Investigation  Status  (SIS),  terms 
reenlisted,  basic  pay  ent^  date, 
promotional  status  (MOS),  special  skill 
identifier,  additional  skill  identifier. 

MANUAL:  File  contains  name,  control 
number,  reclassification/enlistment 
action,  type  of  enlistment,  SSN,  pay 
grade,  race,  sex,  basic  active  service 
date,  estimated  termination  of  service. 
Armed  Forces  Qualification  Test  score, 
civilian  education,  promotion  list  status, 
reenlistment  bonus  status,  security 
clearance,  marital  status,  reenlistment 
date,  physical  profile  status  with  code, 
career  counselor  with  location,  pay 
entry  basic  date,  current/last  overseas 
area,  date  eligible  to  return  from 
overseas,  date  departed  United  States, 
waiver  required,  citizenship  status, 
aptitude  area  scores,  school/ 
assignments  requested,  assignment 
conflrmation,  orders  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Title  5  U.S.C.,  Section  301;  Title  10 
U.S.C. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

DA:  Records  are  used  for  personnel 
management,  year  group  management, 
and  manpower  management. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  computer 
magnetic  tapes  and  disk  and  as  paper 
records  in  file  folders. 

retrievabiuty: 

Normal  access  is  by  name,  SSN, 
control  number  or  other  individual 
characteristics. 

safeguards: 

Physical  security  devices,  guards, 
computer  hardware  and  software 
safeguard  features  and  personnel 
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clearances  for  individuals  working  with 
the  system. 

RETENTION  AND  DISPOSAL: 

Computer  tapes  are  cut  off  annually, 
and  are  retained  up  to  5  years;  hard 
copy  files  are  cut  off  annually  and 
retained  up  to  2  years. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  United  States  Army 
Military  Personnel  Center,  200  Stovall 
Street,  Alexandria,  VA  22332. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  hrom: 
Headquarters,  Department  of  the  Army. 
United  States  Army  Military  Personnel 
Center  (DAP-EP),  Hoffman  Building  I, 
2461  Eisnehower  Avenue,  Alexandria, 
VA  22331. 

RECORD  ACCESS  PROCEDURES: 

Written  requests  for  information 
should  contain  the  full  name  of  the 
requester,  SSN,  current  or  former 
military  status,  and  appropriate  return 
address. 

Personal  visits  may  be  made  to  the 
United  States  Army  Military  Personnel 
Center,  individuals  should  be  able  to 
provide  their  military  service 
identification  and  DD  Form  2A  for 
active  duty  personnel,  or  other 
commonly  acceptable  means  of 
identification  used  in  normal  transaction 
of  business. 

CONTESTINO  RECORD  PROCEDURES: 

The  Army’s  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  may  be 
obtained  from  the  SYSMANAGER, 
ATTN:  DAPC-MSO. 

RECORD  SOURCE  CATEGORIES: 

.  Information  is  obtained  from  the 
applicant,  DA  personnel  records, 
computer  reports,  and  from  other  DA 
organizations  and  stations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 

A0708.21aTRAl>OC 
SYSTEM  name: 

708.21  TCATA  Personnel  Information 
System 

SYSTEM  location: 

Office  of  the  Deputy  Chief  of  Staff, 
Personnel  and  Administration, 

Personnel  Branch,  Headquarters  (HQ) 
TRADOC  Combined  Arms  Test  Activity 
(TCATA).  ATCAT-SPT-AGA,  Ft  Hood, 
TX  76544. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Officers,  warrant  officers,  enlisted 
personnel,  and  Department  of  the  Army 
civilians  currently  assigned  or  attached 
to  HQ  TCATA. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  contain  automated  records  on 
individuals  to  include  ffrst  and  last 
name,  middle  initial,  social  security 
number;  rank  or.grade  and  step:  control 
specialty;  date  of  rank;  basic  pay  entry 
date;  component;  branch;  date  assigned 
to  TCATA;  flight  status;  Primary 
Military  Occupational  Specialty/ 

General  Schedule  Series;  organization 
location  by  paragraph  and  line  number; 
office  phone;  liaison  office;  marital 
status;  spouse;  home  phone;  present 
address;  city  code;  legal  residence;  loss 
code  and  date:  special  qualiffcations; 
highest  military  schooling;  latest 
evaluation  date;  soiu'ce  of  commission; 
civilian  education  level  and  major; 
background  experience:  language  code; 
additionally  awarded  military 
occupational  specialties. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  44  U.S.C.,  Section  3101. 

ROUTINE  USES  OF  RECORDS  IMAINTAINEO  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  provide  Commander,  TCATA  with 
the  ability  to  effectively  manage 
personnel  resources  by  furnishing  real 
time  information  pertaining  to 
individuals’  qualiHcations  and  status 
through  use  of  the  following  rosters: 
alphabetical  qualification,  officers  by 
branch,  majors  and  higher,  all  personnel 
by  grade  and  birthdate,  military 
occupational  specialty,  military 
personnel  by  the  city  in  which  they  live, 
slotting  and  departing  personnel; 
organizational  directory,  and  telephone 
directory  of  G&-7’s  and  above.  Data 
provides  bases  for  reports  generated  on 
an  “as  required”  basis  in  response  to 
speciHc  management  queries. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Magnetic  disk. 

retrievabiuty: 

SSN  and  name. 

safeguards: 

Automated  media  protected  by 
authorized  password  system  for  access 
terminals,  controlled  access  to  operation 
rooms,  and  restricted  output 
distribution. 


RETENTION  AND  DISPOSAU 

Records  destroyed  upon  departure  of 
person. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Personnel  Branch,  ATCAT- 
SPT-AGA,  Headquarters  TRADOC 
Combined  Arms  'Test  Activity,  Ft  Hood, 
TX  76544. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from  the 
SYSMANAGER. 

RECORD  ACCESS  PROCEDURES: 

Information  may  be  obtained  from  the 
SYSMANAGER. 

CONTESTING  RECORO  PROCEDURES:  ' 

The  Army’s  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21  (32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Individual  interviewed.  Military 
Personnel  Records,  Employee  Record 
Cards,  TDY  Orders  and  TDY  Vouchers. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT. 

None. 

A0710.10DAAQ 
SYSTEM  NAME: 

710.10  Reserve  Personnel  Information 
Reporting  System. 

SYSTEM  location: 

Decentralized  Segments:  Commander, 
First  United  States  Army,  Ft  George  G. 
Meade,  MD  20755;  Commander,  Fifth 
United  States  Army.  Ft  Houston,  TX 
78234;  Commander,  Sixth  United  States 
Army,  Presidio  of  San  Francisco,  CA 
94129;  Commander,  United  States  Army 
Western  Command  (WESTCOM),  Ft. 
Shaffer,  HI  96858;  Commander,  172d 
Infantry  Brigade,  Alaska,  Ft.  Richardson, 
AK  99505;  Chief,  United  States  Army 
Reserve  (USAR)  Affairs,  Europe,  APO 
New  York  09245.  Each  Army 
Headquarters  (HQ)  maintains  the 
records  pertaining  to  its  geographical 
area. 

Centralized  User:  Systems  Support 
Directorate,  United  States  Army 
Reserve  Components  Personnel  and 
Administration  Center  (RCPAC),  9700 
Page  Boulevard,  St.  Louis,  MO  63132. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  currently  assigned  to  a 
USAR  unit. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  contains  identification  data, 
including  name,  social  security  number 
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(SSN):  current  assignment  data, 
including  unit  identification  code,  grade, 
and  occupational  specialty:  retirement 
data,  including  number  of  retirement 
points  and  years  of  satisfactory  military 
service;  and  other  selected  data  which 
serve  in  the  administration  and 
reporting  of  the  individual,  including 
security  clearance,  date  entered  military 
service,  date  of  last  promotion,  date 
military  obligation  expires,  sex,  race, 
and  civilian  occupation. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  10  U.S.C.,  Section  275. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF  * 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

File  is  maintained  at  each  Army 
Command  HQ  for  the  administration  of 
USAR  unit  personnel.  Administration 
includes  control  of  promotions, 
transfers,  and  other  day-to-day  actions 
in  addition  to  maintaining  unit  readiness 
which  includes  identifying  training 
needs  and  assuring  that  needs  are  filled 
on  a  continuing  basis. 

A  copy  of  each  Army  file  is  sent  to 
RCPAC  on  a  monthly  basis  for  reporting 
purposes.  Statistical  reports  are 
prepared  at  RCPAC  for  use  by  various 
Department  of  the  Army  (DA)  and 
Department  of  Defense  Staff  agencies. 
The  main  users  of  this  report  are:  Office 
of  Chief,  Army  Reserve:  HQ  United 
States  Army  Forces  Command;  HQ 
Continental  United  States  (CONUS) 
Armies;  Office  of  the  Chief  of  Chaplains; 
and  Office  of  the  Deputy  Chief  of  Staff 
for  Personnel  (DCSPER).  Uses  include: 
strength  accounting,  budgeting, 
readiness  in  case  of  mobilization  of 
reserve  units,  and  forecasting  of  future 
needs  based  upon  expected  attrition.  In 
addition,  the  Command  Involvement 
Program  (CIP)  computer  system  inspects 
the  personal  data  contained  in  each 
record  and  reports  percentage  of 
accuracy  and  completeness  to  the  unit 
commander  and  his/her  superiors. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

File  is  stored  on  computer  magnetic 
tapes  in  air-conditioned  libraries. 

RETRIEV  ABILITY: 

File  is  sequenced  by  SSN  within  unit 
identification  code.  To  retrieve  an 
individual’s  record,  an  authorized 
requester  must  enter  SSN,  five 
characters  of  last  name,  unit 
identification  code,  military  persoimel 
class  (indicates  individual  is  an  officer, 
warrant  officer,  or  enlisted),  and  a 


particular  code  identifying  the 
transaction  as  a  record  request, 

SAFEGUARDS: 

Tape  files  are  stored  on  tape  racks  in 
reel  number  sequence  in  a  restricted 
library  within  the  computer  room 
complex  which  is  a  restricted  area.  In 
addition,  the  building  housing  the 
computer  room  is  restricted  to 
authorized  personnel. 

RETENTION  AND  DISPOSAL: 

A  record  is  retained  for  the  duration 
of  the  reservist's  unit  assignment. 

CONUS:  The  current  tape  file  and  the 
two  previous  tape  files  are  retained  at 
any  given  time. 

OVERSEAS:  Record  files  are  retained 
for  historical  data  reporting  as  follows:  4 
years  for  reports  for  months  of  March, 
June,  and  December;  6  years  for  the 
report  month  of  September;  and  2  years 
for  all  other  report  months. 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 

The  Pentagon,  Washington,  DC  20310. 

NOTIFICATION  PROCEDURE: 

To  ascertain  if  the  tape  file  contains 
data  on  a  particular  individual,  the 
individual  should  write  or  visit  the 
Headquarters  of  the  Continental  United 
States  Army  area  in  which  his/her  unit 
is  located. 

RECORD  ACCESS  PROCEDURES: 

To  request  access  to  the  information 
contained  on  this  tape  file,  the 
individual  should  write  or  visit  the 
Headquarters  of  the  Continental  United 
States  Army  in  which  his/her  unit  is 
located. 

CONTESTING  RECORD  PROCEDURES: 

The  Army’s  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  may  be 
obtained  from  the  SYSMANAGER, 
ATTN:  DAPE-PBP. 

RECORD  SOURCE  CATEGORIES: 

Data  are  extracted  from  the  following 
sources:  Correspondence  from  Reservist; 
National  ZIP  Code  Directory;  DA  Form 
1383,  Statement  of  Retirement  Points; 
Release  From  Active  Duty  Orders;  DA 
Form  873,  Certificate  of  Clearance  and/ 
or  Security  Determination;  DA  Form 
1379,  USAR  Unit  Record  of  Reserve 
Training;  Promotion  Orders;  Assignment 
Orders;  Language  Proficiency 
Questionnaire:  DA  Form  268,  Report  for 
Suspension  of  Favorable  Personnel 
Actions;  DA  Form  67-7,  US  Army 
Officer  Efficiency  Report:  DA  Form  1506, 
Statement  of  Service:  National  Guard 
Bureau  Form  23,  Retirement  Gredits 
Record;  Department  of  Defense  (DD) 


Form  4,  Enlistment  Contract  Armed 
Forces  of  the  US;  DD  Form  47,  Record  of 
Induction;  DA  Form  61,  Application  for_ 
Appointment:  DA  Form  2,  2-1, 
Qualification  Record;  DA  Form  3725, 
Army  Reserve  Status  and  Address 
Verification  Questionnaire;  Dictionary 
of  Occupational  Titles;  DA  Form  3726, 
3726-1,  Ready  Reserve  Service 
Agreement:  DD  Form  214,  Armed  Forces 
of  the  US  Report  of  Transfer  or 
Discharge;  Standard  Form  88,  Report  of 
Medical  Examination. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

A0807.01DAAG 
SYSTEM  NAME: 

807.01  MCT  USAR  Technician  System 

SYSTEM  LOCATION: 

Primary  System:  System  Support 
Directorate,  United  States  Army 
Reserve  Components  Personnel  and 
Administration  Center  (RCPAC)  (Field 
Operating  Agency  of  The  Adjutant 
General’s  Office,  Department  of  the 
Army  (DA)),  9700  Page  Boulevard,  St. 
Louis,  MO  63132. 

Decentralized  Segments;  Deputy  Chief 
of  Staff  for  Personnel  (DCSPER)  and  DA 
Staff  agencies  and  commands. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Any  person  who  is  currently 
employed  as  a  United  States  Army 
Reserve  (USAR)  Technician. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM*. 

File  contains  personnel  identification 
data  to  include  name  and  social  security 
number  (SSN)  and  work  status  data 
concerning  job  category,  grade,  assigned 
work  station  and  location.  If  personnel 
are  members  of  the  USAR.  data  on 
reserve  assignment  and  reserve  grade 
are  also  carried. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

Title  10  U.S.C..  Section  275. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

RCPAC:  Receive  raw  input  data  from 
USAR  Commands,  maintain  the 
centralized  data  processing  system  and 
produces  and  distributes  reports  to  the 
users.  Is  the  computer  processing 
agency;  does  not  utilize  or  dispense  date 
to  other  that  officially  designated 
agencies. 

USAR  Commands:  To  obtain  current 
management  data  to  administer  to 
technicians  assigned  within  their 
conunand. 
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DCSPER:  To  monitor  and  provide 
policy  guidance  and  budget  planning  for 
the  program. 

Other  DA  Staff  agencies  and 
commands:  To  provide  data  for 
inclusion  in  training  and  mobilization 
plans. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  as  computer  tape  and  paper 
printout. 

retrievabiuty: 

Sequenced  numerically  by  SSN. 

SAFEGUARDS: 

Security  guards  limit  access  to  the 
RCPAC.  Magnetic  tape  files  are 
maintained  in  a  library  by  reel  numbers; 
access  to  a  specific  file  must  be 
determined  by  responsible  scheduling 
personnel.  In'addition,  basic  file 
characteristics  must  be  programmed  into 
access  programs  before  individual  data 
records  can  be  referenced. 

Access  to  hard  copy  listings  is  limited 
to  employed  personnel  with  a  job 
related  need-to-know  requirement  at  the 
DCSPER,  USAR  Commands,  and  other 
DA  Staff  agencies  and  commands. 

RETENTION  AND  DISPOSAU 

The  automatic  data  processing  system 
at  the  RCPAC  requires  records  to  be 
maintained  on  an  evolutionary  schedule, 
a  record  is  created  upon  hiring  and  is 
eliminated  when  employment  is 
terminated.  Tape  files  are  retained  for 
60  days;  tape  files  are  retained  in  a  tape 
library  through  three  processing  cycles, 
a  creation  cycle,  for  use  as  the  current 
file  in  the  next  creation  cycle  and  then 
as  the  emergency  back-up  file. 

Printed  reports/listings  are 
maintained  at  the  DCSPER,  USAR 
Commands,  and  other  DA  Staff  agencies 
and  commands  until  superseded  by  the 
next  edition. 

SYSTEM  MANA0ER(S)  AND  AODaESS: 

Deputy  Chief  of  Staff  for  Personnel 
(DAPE-MPO),  Headquarters, 
Department  of  the  Army,  The  Pentagon, 
Washington,  DC  20310. 

NOTIFICATION  PROCEDURE: 

Information  may  be  obtained  from: 
Deputy  Chief  of  Staff  for  Personnel 
(DAPE-MPO).  Room  2B-718,  The 
Pentagon,  Washington,  DC  20310; 
telephone:  Area  Code  202/695-3837. 

RECORD  ACCESS  PROCEDURES: 

Requests  fiom  individuals  should  be 
addressed  to:  Headquarters.  Department 
of  the  Army,  Deputy  Chief  of  Staff  for 


Personnel,  ATTN:  DAPE-MPO, 
Washington,  DC  20310. 

Requests  should  contain  the  full  name 
and  SSN  of  the  individual;  current 
address  and  telephone  number;  and  a 
clear,  concise  request  statement. 

Personal  visits  are  limited  to  the 
USAR  Command  having  jurisdiction 
over  the  unit  by  whom  the  technician  is 
employed.  Acceptable  identifying 
documents,  such  as  driver’s  license. 
Reserve  identification  card,  or  other 
document  that  can  be  verified  against 
record,  are  required. 

CONTESTING  RECORD  PROCEDURES: 

The  Army’s  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  may  be 
obtained  from  the  SYSMANAGER, 
ATTN:  DAPE-MPO. 

RECORD  SOURCE  CATEGORIES:  s 

Data  coded  on  DA  Forms  3615-R, 
Strength  and  Utilization  of  USAR 
Technicians,  are  transmitted  by  DA 
Form  200  from  the  employing  USAR 
command  to  RCPAC  via  the  United 
States  Postal  Service.  Processed  data 
are  returned  to  authorized  agencies  by 
reports. 

|FR  Doc.  80-20779  Filed  7-10-80: 8:45  ain| 

BILLING  CODE  3710-08-M 


Department  of  the  Navy 

Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  notice  is  hereby  given 
that  the  Science  and  Technology  Sub- 
Panel  of  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Advisory 
Committee  will  meet  on  August  19-20, 
1980,  from  8  a.m.  to  5  p.m.  each  day,  at 
2000  North  Beauregard  Street, 
Alexandria,  Virginia.  All  sessions  will 
be  closed  to  the  public. 

The  entire  agenda  for  the  meeting  will 
consist  of  discussions  which  contrast 
the  results  of  recent  intelligence  studies 
of  Soviet  naval  technology  with  U.S. 
progress  in  similar  technologies.  ’These 
matters  constitute  classified  information 
that  is  specifically  authorized  by 
Executive  order  to  be  kept  secret  in  the 
interest  of  national  defense  and  is,  in 
fact,  properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be 
closed  to  the  public  because  they  will  be 
concerned  with  matters  listed  in  Section 
552b(c)(l)  of  Title  5,  United  States  Code. 


For  further  information  concerning 
this  meeting,  contact:  Lieutenant 
Commander  Catherine  Z.  Becker, 
Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee, 
2000  N.  Beaiuegard  Street,  Room  392, 
Alexandria,  VA  22311.  Phone  no.  (703) 
756-1205. 

Dated:  July  7. 1980. 

P.  B.  Walker, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
fudge  Advocate  General  (Administrative 
Law). 

|FR  Doc.  80-20798  Filed  7-10-80: 8:45  ain| 

BILLING  CODE  3810-71-M 


Chief  of  Naval  Operations  Executive 
Panel  Advisory  Committee;  Closed 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  notice  is  hereby  given 
that  the  Strategic  Sub-Panel  of  the  Chief 
of  Naval  Operations  (CNO)  Executive 
Panel  Advisory  Committee  will  meet  on 
July  2B-29. 1980,  from  8:00  a.m.  to  5:00 
p.m.  each  day,  at  the  Naval 
Postgraduate  School,  Monterey, 
California.  All  sessions  will  be  closed  to 
the  public. 

The  entire  agenda  for  the  meeting  will 
consist  of  briefings  and  discussions  on 
the  nature  of  collective  security  in  the 
Pacific,  centering  around  the  most 
sensitive  intelligence  information 
available  on  the  military  and  political 
situation  in  the  area.  These  matters 
constitute  classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  is,  in  fact,  properly 
classified  pursuant  to  such  Executive 
order.  Accordingly,  the  Secretary  of  the 
Navy  has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  Section  552b(c)(l)  of 
Title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Lieutenant 
Commander  Catherine  Z.  Becker, 
Executive  Secretary  of  the  CNO 
Executive  Panel  Advisory  Committee, 
2000  N.  Beauregard  Street  Room  392, 
Alexandria,  VA  22311.  Phone  no.  (703) 
756-1205. 

Dated:  July  7. 1980. 

P.  B.  Walker, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate  General  (Administrative 
Law). 

|FR  Doc.  80-20797  Filed  7-10-80: 8:45  amj 
BILUNG  CODE  M10-71-M 
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Naval  Research  Advisory  Committee; 
Meeting;  Correction 

The  heading  appearing  over  the  notice 
of  meeting  of  the  Naval  Research 
Advisory  Committee,  published  in  the 
Federal  Register  June  30, 1980,  45  FR 
43842,  erroneously  described  that 
meeting  as  “Partially  Closed.”  In  fact,  as 
was  clear  from  the  text  of  that  notice, 
the  meeting  of  the  Naval  Research 
Advisory  Committee,  to  be  held  July  14- 
18  and  21-25, 1980,  will  be  entirely 
closed  to  the  public. 

Dated;  fuly  3, 1980. 

P.  B.  Walker, 

Captain,  JAGC,  U.S.  Navy,  Deputy  Assistant 
Judge  Advocate  General  (Administrative 
Law). 

|KR  Doc.  00-20792  Filed  7-10-80;  8:45  am] 

BILLING  CODE  3810-71-M 


Office  of  the  Secretary 

Defense  Science  Board  Review  Panel 
on  ASW;  Advisory  Committee  Meeting 

An  ASW  Review  Panel  under  the 
Defense  Science  Board  will  meet  in 
closed  session  on  August  8, 1980  in 
Washington,  D.C. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense. 

The  ASW  Review  Panel  will  review 
the  technical  aspects  of  ASW  programs 
in  the  8  August  meeting. 

In  accordance  with  5  U.S.C.  App.  1 
10(d)  (1976),  it  has  been  determined  that 
this  Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1976),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

July  3, 1980. 

M.  S.  Heaiy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  af  Defense. 

|FR  Doc.  80-20681  Filed  7-10-80:  8:45  am| 

BILLING  CODE  3S10-70-M 


DEPARTMENT  OF  EDUCATION 

Community  Education  Advisory 
Council  Meeting 

agency:  Department  of  Education, 
Community  Education  Advisory 
Council. 

ACTION:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  for  the 
forthcoming  meeting  of  the  Community 
Education  Advisory  Council.  It  also 


describes  the  functions  of  the  Council. 
Notice  of  these  meetings  is  required 
under  5  U.S.C.  Appendix  I  of  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463. 
This  document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 


DATES:  Meeting:  July  28,  and  29, 1980. 
ADDRESS:  Bahia  Hotel,  998  West 
Mission  Drive,  San  Diego,  California 
92101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Beavan,  Department  of 
Education,  7th  and  D  Streets,  S.W., 
Regional  Office  Building  Three,  Room 
5622,  Washington,  D.C.  20202. 

Telephone:  (202)  245-0691. 
SUPPLEMENTARY  INFORMATION:  The 
Community  Education  Advisory  Council 
is  authorized  under  Pub.  L.  95-561.  The 
Council  is  established  to  advise  the 
Commissioner  of  Education  on  policy 
matters  relating  to  the  interest  of 
community  schools. 

All  sessions  of  this  meeting  are  open 
to  the  public.  The  meeting  will  begin  at 
9:00  a.m.  on  Monday,  July  28, 1980,  and 
end  at  4:00  p.m.  On  July  29, 1980,  the 
meeting  will  begin  at  9:00  a.m.  and  end 
at  3:00  p.m. 

At  the  last  meeting  held  in 
Washington,  D.C.  on  April  21,  and  22, 
1980,  the  Council  reviewed  the 
proceedings  from  the  National  Forum  on 
School-Community-Home  Relationships: 
discussed  possible  policy 
recommendations  concerning  an 
effective  and  appropriate  Federal  role 
relative  to  the  relationship  of  school- 
community-home;  interacted  with  other 
Federal  Advisory  Council 
representatives;  and  conducted  an 
orientation  for  newly  appointed  Council 
members. 

At  the  request  of  the  full  Council,  the 
Planning  Committee  met  in  Annapolis, 
Maryland  on  June  4,  and  5, 1980,  to 
prepare  materials  for  this  upcoming 
meeting.  Proposed  agenda  items  for  this 
meeting  include: 

(1)  Presentation,  followed  by 
discussion  and  review,  of  Council's 
revised  management  plan: 

(2)  Discussion  of  on-going  initiatives, 
including  inter-intra  agency  and  state 
advisory  council  collaboration; 

(3)  Review  of  concept  paper  on  the 
School-Community-Home  National 
Forum  recommendations:  and, 

(4)  Discussion  of  other  administrative 
matters  and  related  business. 

Records  shall  be  kept  of  all  Council 
proceedings  and  shall  be  available  for 
public  inspection  in  Regional  Office 
Building  Three,  Room  5622,  7th  and  D 
Streets,  S.W.,  Washington,  D.C.  20202. 


Signed  at  Washington.  D.C.  on  July  3, 1980. 
Ron  Castaldi, 

Acting  Director,  Community  Education 
Program. 

|FR  Doc.  80-20913  Filed  7-10-80;  8:45  am]  ‘ 

BILLING  CODE  400(M)1-M 


DEPARTMENT  OF  ENERGY 

Determination  To  Establish  Dose 
Assessment  Advisory  Group 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  1  hereby 
certify  that  the  establishment  of  a  Dose 
Assessment  Advisory  Group  (DAAG  as 
„  hereinafter  identified)  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  (DOE)  by  the 
DOE  Organization  Act  (Pub.  L.  95-91) 
and  other  applicable  law.  This 
determination  follows  consultation  with 
the  General  Services  Administration, 
pursuant  to  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  and 
Section  6(a)  of  OMB  Circular  No.  A-63 
(Revised). 

1.  Name  of  Advisory  Committee — 
Dose  Assessment  Advisory  Group 
(DAAG). 

2.  Purpose — The  DAAG  will  provide 
the  Department  of  Energy  with 
independent  advice  and 
recommendations  concerning  the 
assessment  of  integrated  radiation 
dosages  from  the  deposition  of 
radioactive  fallout  in  areas  outside  of 
the  Nevada  Test  Site  (NTS).  The 
Department’s  Offsite  Radiation 
Exposure  Review  project  includes 
several  task  groups  which  will  be 
responsible  for  (a)  data  collection  and 
library,  (b)  fallout  vertification,  (c) 
pathway  analysis,  (d)  external  dose,  (e) 
internal  dose,  and  (f)  data  analysis 
(statistics/modeling).  The  DAAG  will 
review  plans,  organization,  and 
technical  direction  and  coordination  for 
this  project  and  will  provide  comments 
and  advice  on  task  group  activities  and 
reports.  The  DAAG  will  provide  a 
continuing  overview  of  the  entire  project 
and  will  itself  provide  written  interim 
reports  of  its  findings  and  conclusions. 
Thus,  the  Department  of  Energy  will  be 
provided  an  effective  and  credible 
means  by  which  the  functions  of  a 
number  of  working  task  groups  can  be 
monitored,  reviewed,  and  evaluated  as 
the  project  develops  to  permit 
appropriate  guidance  as  necessary.  The 
DAAG  will  review  task  group  proposals 
and,  through  the  review  and  comment 
process,  assist  in  guiding  the 
development  of  each  task,  subtask,  or 
task  group  activity.  The  DAAG  also  will 
review  and  comment  on  the  products 
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from  such  groups.  The  DAAG,  by 
utilizing  the  talents  and  expertise  of  its 
members,  will  render  advice  to  DOE  by 
reports  to  both  the  Secretary  of  Energy, 
through  the  Assistant  Secretary  for 
Environment,  and  to  the  Manager, 
Nevada  Operations  Office  (NV), 
concerning  the  various  radiation 
exposure  research  tasks,  the  appropriate 
direction  and  goals,  and  related 
research  programs  of  beneHt  to  the 
radiation  exposure  issue. 

3.  Effective  Date  of  Establishment  and 
Duration — ^The  DAAG  is  established, 
effective  upon  publication  of  this  notice 
and  filing  of  the  charter  with  the 
standing  committees  of  Congress  having 
legislative  jurisdiction  over  the  DOE, 
and  will  be  terminated  or  renewed  not 
later  than  two  years  from  the  date  the 
charter  is  bled  as  required  by  the 
Federal  Advisory  Committee  Act. 
Pursuant  to  section  6(a)  of  OMB  Circular 
A-63  (Revised),  the  Committee 
Management  Secretariat,  General 
Services  Administration,  has  granted  a 
waiver  of  the  15-day  waiting  period 
between  publication  of  this  notice  and 
the  filing  of  the  charter  with  the 
Congress. 

4.  Membership — Membership  and 
representation  of  all  interests  will  be 
determined  in  accordance  with  the 
requirements  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and 
Section  624(b)  of  the  DOE  Organization 
Act  (Pub.  L  95-91).  Membership  will 
include  reasonable  representation  of  the 
various  areas  of  expertise  and  will 
permit,  as  appropriate,  representation 
from  state  governmental  agencies  and 
from  other  public  and  private  sources. 
The  members  will  include  those  selected 
on  the  basis  of  their  preeminence  in  the 
fields  of  radiological  sciences  and 
technologies,  including  epidemiology; 
their  professional  expertise  in  relevant 
fields;  their  insight  into  the  relationship 
between  the  various  disciplines;  and 
their  working  experience.  Selection  of 
members  will  reflect  the  principal  focus 
on  the  radiation  fallout  problem 
allegedly  associated  with  radioactive 
fallout  from  the  nuclear  atmospheric 
weapons  testing  programs  from  1951 
through  1962. 

Membership  of  the  DAAG  will  be 
limited  to  approximately  20  members, 
including  representatives  from  the  State 
governments  of  Arizona,  California, 
Nevada,  and  Utah.  Other  states  where 
citizens  may  claim  to  have  suffered 
injury  or  loss  from  radioactive  fallout 
from  nuclear  testing  may  be  invited  to 
provide  a  representative  to  the  DAAG. 

There  will  be  no  discrimination  based 
on  race,  color,  national  origin,  religion, 
sex,  age,  or  handicap. 


5.  Operation — ^The  DAAG  will  operate 
in  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  OMB  Circular  A-63 
(Revised),  Section  624  of  the  DOE 
Organization  Act  (Pub.  L.  95-91),  and 
other  directives  and  instructions  issued 
in  accordance  with  the  implementation 
of  these  acts.  The  DAAG  will  normally 
meet  four  times  a  year  and  at  such  other 
times  as  may  be  necessary. 

An  agenda  will  be  determined  by  the 
Chairperson  in  consultation  with  the 
Executive  Secretary  and  the  Project 
Manager,  Offsite  Radiation  Exposure 
Review  project,  giving  due  consideration 
to  the  suggestions  of  the  DAAG 
members.  Staff  support  will  be  provided 
to  the  DAAG  by  the  Offsite  Radiation 
Exposure  Review  project  office  of  the 
Nevada  Operations  Office. 

6.  Objectivity — ^The  advice  and 
recommendations  of  the  DAAG  will  not 
be  inappropriately  influenced  by  the 
appointing  authority  or  by  any  special 
interest,  but  will  instead  be  the  result  of 
the  DAAG’s  independent  judgment 

Issued  in  Washington,  D.C.  July  8, 1960. 
Charles  W.  Duncan,  Jr., 

Secretary  of  Energy. 

|FR  Doc.  80-20770  Filed  7-10-80;  8:45  am) 

BILLING  CODE  64S0-01-M 


Economic  Regulatory  Administration 

Kansas-Nebraska  Natural  Gas 
Company,  Inc.;  Proposed  Consent 
Order 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 

ACTION:  Notice  of  Proposed  Consent 
Order  and  opportunity  for  comment. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Order  and  provides  an 
opportunity  for  public  comment  on  the 
proposed  Consent  Order  and  on 
potential  claims  against  the  refunds 
deposited  in  an  escrow  account 
established  pursuant  to  the  Consent 
Order. 

COMMENTS  by:  August  11, 1980. 

ADDRESS:  Send  comments  to  Alan  L 
Wehmeyer,  Chief,  Crude  Products 
Program  Management  Branch,  Central 
Enforcement  District  324  East  11th 
Street  Kansas  City,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT 
Alan  L.  Wehmeyer,  Chief,  Crude 
Products  Program  Management  Branch, 
Central  Enforcement  District  324  East 
11th  Street  Kansas  City,  Missouri  64106. 
Phone  (816)  374-5932. 


SUPPLEMENTARY  INFORMATON:  On  June 
26, 1980,  the  Office  of  Enforcement  of 
the  ERA  executed  a  proposed  Consent 
Order  with  Kansas-Nebraska  Natural 
Gas  Company,  Inc.  (KNNG).  Under  10 
CFR  205.199j(b),  a  proposed  Consent 
Order  which  involves  a  sum  of  $500,000 
or  more  in  the  aggregate,  excluding 
penalties  and  interest,  becomes  effective 
only  after  the  DOE  has  received 
comments  with  respect  to  the  proposed 
Consent  Order.  Although  the  ERA  has 
signed  and  tentatively  accepted  the 
proposed  Consent  Order,  the  ERA  may, 
after  consideration  of  the  comments  it 
receives,  withdraw  its  acceptance  and. 
if  appropriate,  attempt  to  negotiate  an 
alternative  Consent  Order. 

I.  The  Consent  Order 

KNNG.  with  its  home  office  located  in 
Lakewood.  Colorado,  is  engaged  in  the 
processing  and  sale  of  natural  gas 
liquids  (NGL)  and  NGL  Products,  and  is 
subject  to  the  Mandatory  Petroleum  and 
Allocation  and  Price  Regulations  at  10 
CFR,  Parts  210,  211,  and  212.  To  resolve 
certain  civil  actions  which  could  be 
brought  by  the  Office  of  Enforcement  of 
the  Economic  Regulatory  Administration 
as  a  result  of  its  audit  of  KNNG,  the 
ERA  Office  of  Enforcement  and  KNNG 
entered  into  a  Consent  Order,  the 
significant  terms  of  which  are  as 
follows: 

1.  The  Office  of  Enforcement  has 
examined  KNNG's  books  and  records 
and  reviewed  all  pertinent  matters 
relating  to  KNNG’s  compliance  with  the 
DOE  petroleum  price  regulations  in 
effect  during  the  period  from  September 

I,  1973  through  December  31, 1979.  All 
matters  pertaining  to  compliance  with 
the  DOE  petroleum  price  regulations  and 
prices  charged  by  KNNG  in  sales  of 
NGL  and  NGL  Products  during  the 
period  September  1, 1973  through 
December  31, 1979  are  resolved  by  this 
Consent  Order. 

2.  KNNG  will  refund  $14,500,000.00. 
which  includes  interest  through  the  date 
on  which  the  Consent  Order  becomes 
effective,  as  specified  in  the  Consent 
Order. 

3.  Execution  of  the  Consent  Order 
constitutes  neither  an  admission  by 
KNNG  nor  a  finding  by  DOE  that  KNNG 
has  violated  any  statutes  or  applicable 
regulations  of  the  Cost  of  Living  Council, 
the  Federal  Energy  Office,  the  Federal 
Energy  Administration  or  the 
Department  of  Energy. 

4.  The  provisions  of  10  CFR  205.199J. 
including  the  publication  of  this  Notice, 
are  applicable  to  the  Consent  Order. 

II.  Disposition  of  Refunded  Overcharges 

In  this  Consent  Order,  KNNG  agrees 
to  refund,  in  full  settlement  of  any  civil 
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liability  with  respect  to  actions  which 
might  be  brought  by  the  Office  of 
Enforcement,  ERA,  arising  out  of  the 
transactions  specified  in  1.1.  above,  the 
sum  of  $14,500,000.00  within  36  months 
from  when  the  Consent  Order  becomes 
efiective.  Refunded  overcharges  will  be 
distributed  as  follows: 

(a)  KNNG  has  previously  refunded  to 
purchasers  of  its  NGL  and  NGL  Products 
$1,598,581.47. 

(b)  With  respect  to  its  sales  of 
propane  and  the  propane  content  of 
NGL,  KNNG  agrees  to  implement 
prospective  price  rollbacks  in  the  total 
amount  of  $7,761,383.05,  plus  interest. 

The  implementation  of  the  price  rollback 
shall  be  subject  to  prior  approval  by  the 
District  Manager  of  the  ERA,  Central 
Enforcement  District  of  a  plan  or  plans 
submitted  by  KNNG.  To  the  extent  that 
the  District  Manager  finds  a  plan 
submitted  by  KNNG  to  be  unacceptable, 
he  may  in  his  sole  discretion  either  (1) 
propose  modification  of  such  plan  or  (2) 
direct  KNNG  to  effect  the  refund  with 
respect  to  which  such  plan  was 
submitted  by  means  of  installment  cash 
payments  to  the  DOE,  instead  of  by 
means  of  a  price  rollback.  Such  a  plan 
will  not  be  acceptable  unless  it  ensures 
that  the  full  amount  of  refund  will  be 
passed  through  to  end-users  of  the 
product  concerned,  without  the  issuance 
of  any  further  orders  by  the  DOE. 

(c)  With  respect  to  its  sales  of  butane, 
natural  gasoline,  and  the  butane  and 
natural  gasoline  content  of  NGL,  KNNG 
agrees  to  refund  the  sum  of 
$5,140,035.46,  plus  interest,  in  the  form  of 
checks  made  payable  to  the  United 
States  Department  of  Energy  and 
delivered  to  the  Assistant  Administrator 
for  Enforcement,  ERA.  These  funds  will 
remain  in  a  suitable  account  pending  the 
determination  of  their  proper 
disposition. 

The  DOE  intends  to  distribute  the 
refund  amount  in  a  just  and  equitable 
manner  in  accordance  with  applicable 
laws  and  regulations.  Accordingly, 
distribution  of  such  refunded 
overcharges  requires  that  only  those 
“persons"  (as  defined  at  10  CFR  205.2] 
who  actually  suffered  a  loss  as  a  result 
of  the  transactions  described  in  the 
Consent  Order  receive  appropriate 
refunds.  Because  of  the  petroleum 
industry’s  complex  marketing  system, 
overcharges  may  have  been  passed 
through  as  higher  prices  to  subsequent 
purchasers  or  offset  through  devices 
such  as  the  Old  Oil  Allocation 
(Entitlements]  Program,  10  CFR  211.67. 
in  fact,  the  adverse  effects  of  the 
overcharges  may  have  become  so 
diffused  that  it  is  a  practical 
impossibility  to  identify  specific, 
adversely  affected  public  interest  by  an 


appropriate  means  such  as  payment  to 
the  Treasury  of  the  United  States 
pursuant  to  10  CFR  205.1991(a). 

III.  Submission  of  Written  Comments 

A.  Potential  Claimant:  Interested 
persons  who  believe  that  they  have  a 
claim  to  all  or  a  portion  of  the  refund 
amount  should  provide  written 
notification  to  the  ERA  at  this  time. 

Proof  of  claims  is  now  being  required. 
Written  notification  to  the  ERA  at  this 
time  is  requested  primarily  for  the 
purpose  of  identifying  valid  potential 
claims  to  the  refund  amount.  After 
potential  claims  are  identified, 
procedures  for  the  making  of  proof  of 
claims  may  be  established.  Failure  by  a 
person  to  provide  written  notification  of 
a  potential  claim  within  the  comment 
period  for  this  notice  may  result  in  the 
DOE  irrevocably  disbursing  the  funds  to 
other  claimants  or  to  the  general  public 
interest. 

B.  Other  Comments:  The  ERA  invites 
interested  persons  to  comment  on  the 
terms,  conditions,  or  procedural  aspects 
of  this  Consent  Order.  You  should 
submit  your  comment  or  written 
notification  of  a  claim  within  30  days 
after  publication  of  this  notice  to  Alan  L. 
Wehmeyer,  Chief,  Crude  Products 
Program  Management  Branch,  ERA 
Central  Enforcement  District,  U.S.  • 
Department  of  Energy,  324  East  11th 
Street,  Kansas  City,  Missouri  64106.  You 
may  obtain  a  free  copy  of  this  Consent 
Order  by  writing  to  the  same  address. 

You  should  identify  your  comments  or 
written  notification  of  a  claim  on  the 
outside  of  your  envelope  and  on  the 
documents  you  submit  with  the 
designation,  “Comments  on  KNNG 
Consent  Order.”  We  will  consider  all 
comments  we  receive  within  30  days 
after  the  publication  of  this  notice. 

Issued  in  Kansas  City,  Missouri  on  the  27th 
day  of  June,  1980. 

William  D.  Miller, 

District  Manager,  Central  Enforcement 
District  Economic  Regulatory  Administration. 

|FR  Doc.  80-20674  Filed  7-10-80:  8:45  ami 
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Taylor  Oil  Co.;  Proposed  Remedial 
Order 

Pursuant  to  10  CFR  205.192(c],  the 
Economic  Regulatory  Administration 
(ERA]  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Taylor  Oil  Company,  3600  So. 

Minnesota  Ave.,  Sioux  Falls,  South 
Dakota  57105.  This  Proposed  Remedial 
Order  charges  Taylor  Oil  Company  with 
pricing  violations  in  the  amount  of 
$147,055.43,  connected  with  the  resale  of 


residual  fuel  during  the  time  period 
November  1, 1973  through  April  30, 1975, 
in  the  State  of  South  Dakota. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from  Kenneth 
E.  Merica,  District  Manager  of 
Enforcement,  1075  South  Yukon^  P.O. 
Box  26247,  Belmar  Branch,  Lakewood, 
CO  80226,  phone  (303]  234—3195.  Within 
15  days  of  publication  of  this  notice,  any 
aggrieved  person  may  file  a  Notice  of 
Objection  with  the  Office  of  Hearings 
and  Appeals,  2000  M  Street,  NW, 
Washington,  DC  20461,  in  accordance 
with  10  CFR  205.193. 

Issued  in  Lakewood,  Colorado  on  the 
26th  day  of  June  1980. 

Kenneth  E.  Merica, 

District  Manager  of  Enforcement  Rocky 
Mountain  District. 

|FR  Doc.  80-20675  Filed  7-10-80:  8:45  am| 
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Refiners  Crude  Oil  Allocation  Program; 
Second  Supplemental  Notice  for 
Allocation  Period  of  April  1, 1980, 
through  September  30, 1980,  and 
Notice  of  Issuance  of  Emergency 
Allocations  for  June  and  July  1980 

The  notice  specified  in  .10  CFR 
211.65(g]  of  the  refiners  crude  oil 
allocation  (buy/sell]  program  for  the 
allocation  period  of  April  1, 1980, 
through  September  30, 1980,  was  issued 
March  21, 1980  (45  FR  21010,  March  31, 
1980].  Subsequent  to  the  publication  of 
that  notice,  the  Economic  Regulatory 
Administration  (ERA]  of  the  Department 
of  Energy  (DOE]  assigned  emergency 
allocations  pursuant  to  10  CFR 
211.65(c](2]  to  one  small  refiner  and 
issued  a  spplemental  buy/sell  list  on 
May  13, 1980  (45  FR  32755,  May  19, 

1980],  The  ERA  hereby  issues  a  second 
supplemental  buy/sell  list  for  the 
allocation  period  of  April  1, 1980, 
through  September  30, 1980.  The  list  (1] 
sets  forth  one  new  emergency  allocation 
for  the  months  of  June  and  July  1980, 
assigned  pursuant  to  10  CFR  211.65(c](2], 
as  amended  on  April  27, 1979  (44  FR 
26060,  May  4, 1979);  (2]  sets  forth  an 
emergency  allocation  directed  by  the 
Office  of  Hearings  and  Appeals;  and  (3] 
revises  the  regular  buy/ sell  list  for  the 
April-September  1980  allocation  period 
originally  issued  on  March  21, 1980  (45 
FR  21010,  March  31, 1980]. 

The  second  supplemental  buy/ sell  list 
for  the  allocation  period  April  1, 1980, 
through  September  30, 1980,  is  set  forth 
as  an  appendix  to  this  notice.  The  list 
includes  the  name  of  the  small  refiner 
granted  emergency  allocations  for  the 
months  of  June  and  July  1980,  and  its 
eligible  refinery:  the  quantity  of  crude 
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oil  the  reHner  is  eligible  to  purchase:  the 
Hxed  percentage  share  for  each  refiner- 
seller,  and  the  additional  sales 
obligation  of  each  rehner-seller.  which 
reflects  each  reHner-seller’s  sales 
obligation  for  the  emergency  allocations 
listed  herein. 

The  allocations  for  the  small  reHner 
on  the  supplemental  buy/sell  list  were 
determined  in  accordance  with  10  CFR 
211.65(c)(2).  Sales  obligations  for  refiner- 
sellers  were  determined  in  accordance 
with  10  CFR  211.65(e)  and  (f). 

The  buy/sell  list  covers  PAD  Districts 
I  through  V,  and  amounts  shown  are  in 
barrels  of  42  gallons  each,  for  the 
specified  period.  Pursuant  to  10  CFR 
211.65(f),  each  refiner-seller  shall  offer 
for  sale  during  an  allocation  period, 
directly  or  through  exchanges  to  refiner- 
buyers,  a  quantity  of  crude  oil  equal  to 
that  refiner-seller's  sales  obligation  plus 
any  volume  that  the  ERA  directs  the 
refiner-seller  to  sell  pursuant  to  10  CFR 
211.65(j). 

Pursuant  to  10  CFR  211.65(h),  each 
refiner-buyer  and  refiner-seller  is 
required  to  report  to  ERA  in  writing  or 
by  telegram  the  details  of  each 
transaction  under  the  buy/ sell  list 
within  forth-eight  hours  of  the 
completion  of  arrangements  therefor. 
Each  report  must  identify  the  refiner- 
seller,  the  refiner-buyer,  the  refineries  to 
which  the  crude  oil  is  to  be  delivered, 
the  volumes  of  crude  oil  sold  or 
purchased,  and  the  period  over  which 
the  delivery  is  expected  to  take  place. 

The  procedures  of  10  CFR  211.65(j) 
provide  that  if  a  sale  is  not  agreed  upon 
subsequent  to  the  date  of  publication  of 
this  notice,  a  refiner-buyer  that  has  not 
been  able  to  negotiate  a  contract  to 
purchase  crude  oil  may  request  that  the 
ERA  direct  one  or  more  refiner-sellers  to 
sell  a  suitable  type  of  crude  oil  to  such 
refiner-buyer.  Such  request  must  be 
received  by  the  ERA  no  later  than  20 
days  after  the  publication  date  of  this 
supplemental  buy/sell  notice.  Upon  such 
request,  the  ERA  may  direct  one  or  more 
refiner-sellers  that  have  not  completed 
their  required  sales  to  sell  crude  oil  to 
the  refiner-buyer. 

In  directing  refiner-sellers  to  make 
such  sales,  ERA  will  consider  the 
percentage  of  each  refiner-seller's  sales 
obligation  for  the  allocation  period  that 
has  been  sold  as  reported  pursuant  to 
§  211.65(h),'as  well  as  the  refiner-seller 
or  sellers  that  can  best  be  expected  to 
consummate  a  particular  directed  sale. 

If,  in  ERA'S  opinion,  a  valid  directed 
sale  request  cannot  reasonably  be 
expected  to  be  consummated  by  a 
refiner-seller  that  has  not  completed  all 
or  substantially  all  of  its  sales  obligation 
for  the  allocation  period,  the  ERA  may 
issue  one  or  more  directed  sales  orders 


that  would  result  in  one  or  more  refiner- 
sellers  selling  more  than  their  published 
sales  obligations  for  that  allocation 
period.  In  such  cases,  the  refiner-seller 
or  sellers  will  receive  a  barrel-for-barrel 
reduction  in  their  sales  obligations  for 
the  next  allocation  period  pursuant  to  10 
CFR  211.65(f)(3)(iij. 

If  the  refiner-buyer  declines  to 
purchase  the  crude  oil  specified  by  ERA, 
the  rights  of  that  refiner-buyer  to 
purchase  that  volume  of  crude  oil  are 
forfeited  during  this  allocation  period, 
provided  that  the  refiner-seller  or 
refiner-sellers  have  fully  complied  with 
the  provision  of  10  CFR  211.65. 

Refiner-buyers  making  requests  for 
directed  sales  must  document  their 
inability  to  purchase  crude  oil  from 
refiner-sellers  by  supplying  the 
following  information  to  ERA: 

(i)  Name  of  the  refiner-buyer  and  of 
the  person  authorized  to  act  for  the 
refiner-buyer  in  buy/sell  program 
transactions. 

(ii)  Name  and  Ideation  of  the 
refineries  for  which  crude  oil  has  been 
sought,  the  amount  of  crude  oil  sought 
for  each  refinery,  and  the  technical 
specifications  of  crude  oils  that  have 
historically  been  processed  in  each 
refinery. 

(iii)  Statement  of  any  restrictions, 
limitations,  or  constraints  on  the  refiner- 
buyer's  purchases  of  crude  oil, 
particularly  concerning  the  manner  or 
time  of  deliveries. 

(iv)  Names  and  locations  of  all 
refiner-sellers  from  which  crude  oil  has 
been  sought  under  the  buy/ sell  notice, 
the  refineries  for  which  crude  oil  has 
been  sought,  and  the  volume  and 
specifications  of  the  XH^de  oil  sought 
from  each  refiner-seller. 

(v)  The  response  of  each  refiner-seller 
to  which  a  request  to  purchase  crude  oil 
has  been  made,  and  the  name  and 
telephone  number  of  the  individual 
contacted  at  each  such  refiner-seller. 

(vi)  Such  other  pertinent  information 
as  ERA  may  request. 

Note  the  change  of  address.  All 
reports  and  applications  made  under 
this  notice  should  be  addressed  to: 

Chief,  Crude  Oil  Allocation  Branch,  2000 
M  Street,  N.W.,  Room  6128^  Washington, 
D.C.  20461. 

TWX’s  may  be  sent  to  710-822-9454 
(answerback  EVFTJ  WSH). 

Also  note  that  the  phone  number  for 
the  Crude  Oil  Allocation  Branch  has 
been  changed  to  202-653-3459. 

Section  211.65(c)(2)(ii),  as  amended  on 
March  27, 1980,  (45  FR  21196),  March  31, 
1980),  states  in  part  that  applications  for 
emergency  allocations  “must  be 
submitted  by  the  first  day  of  the  month 
prior  to  the  month(s)  for  which  an 
allocation  is  sought  but  not  before  the 


20th  day  of  the  second  month  prior  to 
the  month(s)  for  which  an  allocation  is 
sought."  This  provision  is  intended  to 
permit  ERA  to  process  applications  and 
issue  emergency  allocations  in  a  timely 
fashion. 

Section  211.65(c)(2)(ii)(B),  as  amended, 
requires  all  applicants  for  emergency 
allocations  to  serve  copies  of  their 
applications  on  refiner-sellers. 

Comments  regarding  an  application  will 
be  accepted  if  received  within  eight 
days  of  receipt  of  the  application. 
Applicants  are  required  to  mail  copies  of 
their  application  (and  any.  amendments 
thereto)  to  refiner-sellers  on  the  same 
date  the  application  is  mailed  or 
delivered  to  ERA.  Refiner-sellers  must 
mail  their  comments  on  the  applications 
to  the  Crude  Oil  Allocation  Branch 
within  eight  days  of  the  refiner-sellers’ 
receipt  of  the  application.  The  name  and 
address  of  the  contact  for  each  refiner- 
seller  is  included  in  the  appendix  to  this 
notice. 

As  has  been  stated  in  previous 
notices,  if  an  applicant  claims 
confidentiality  for  any  of  the 
information  contained  in  its  application, 
the  basis  for  the  claim  must  be  clearly 
stated.  ERA  does  not  consider  the 
names  of  potential  suppliers  contacted 
in  unsuccessful  attempts  to  obtain  crude 
oil  or  offers  of  crude  oil  that  the 
applicant  has  rejected  to  be  proprietary. 

Finally,  ERA  emphasizes  that  an 
application  for  an  emergency  allocation 
must  contain  a  detailed  statement  as  to 
why  the  applicant  believes  it  has 
exhausted  all  supply  possibilities,  as 
required  in  Section  211.65(c)(2)(ii)(D)(7). 
Applications  which  fail  ta  make  this 
sthtement  will  be  dismissed  with 
prejudice. 

Copies  of  the  decisions  and  orders 
assigning  the  emergency  allocations 
listed  herein  may  be  obtained  from: 
Economic  Regulatory  Administration, 
Public  Information  Office,  2000  M  Street, 
N.W.,  Rm.  BllO,  Washington,  D.C.  20461, 
(202)  634-2170. 

This  notice  is  issued  pursuant  to 
Subpart  G  of  DOE’s  regulations 
governing  its  administrative  procedures 
and  sanctions,  10  CFR  Part  205.  Any 
person  aggrieved  hereby  may  file  an 
appeal  with  DOE’s  Office  of  Hearings 
and  Appeals  in  accordance  with 
Subpart  H  of  10  CFR  Part  205.  Any  such 
appeal  shall  be  filed  on  or  before  August 
11, 1980. 

Issued  in  Washington.  D.C.  on  July  7, 1980. 
Doris ).  Dewton, 

Assistant  Administrator,  Office  of  Petroleum 
Operations,  Economic  Regulatory 
Administration. 
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Appendix 

The  Buy/Sell  list  for  the  period  April 
1, 1980,  through  September  30, 1980,  is 
hereby  amended  to  reflect  new 
emergency  allocations  to  a  single  small 
refiner  pursuant  to  10  CFR  211.65(c)(2), 
an  emergency  allocation  made  purusant 
to  a  recent  decision  of  the  Office  of 
Hearings  and  Appeals,  and  corrections 
to  the  regular  Buy /Sell  list  issued  on 
March  21, 1980  (45  FR  21010,  March  31, 
1980).  The  amended  list  sets  forth  the 
volume  of  crude  oil  that  each  such 
refiner-seller  is  required  to  offer  for  sale 
to  small  refiners. 

All  refiner-sellers’  percentage  shares 
have  been  changed  to  reflect  the 
.  Continental  Oil  Company  and  Exxon 
Company,  U.S.A.  Decision  and  Order 
dated  March  20, 1979  (Case  numbers 
FEX-0185  and  FEX-0184).  While  the 
refiner-sellers’  percentage  shares 
displayed  are  rounded  to  three  decimal 
places,  six  decimal  places  have  been 
utilized  to  establish  actual  sales 
obligations. 

Also  included  in  the  appendix  is  a  list 
of  the  names  and  addresses  of  the 
persons  designated  by  refiner-sellers  to 
receive  service  of  copies  of  applications 
for  emergency  crude  oil  allocations. 

Crude  Oil  Allocation  (Buy/Sell)  Program 
Revised  Sales  Obligations,  April  1, 

1980 — September  30, 1980 

The  following  list  corrects  the  regular 
Buy /Sell  list  for  the  period  April- 
September  1980,  which  was  issued  on 
March  21, 1980  (45  FR  21010,  March  31, 
1980).  It  does  not  include  the  additional 
allocations  issued  as  part  of  the  first 
supplemental  Buy/ Sell  list  on  May  13, 
1980  (45  FR  32755,  May  19, 1980). 

The  list  credits  refiner-sellers  with 
sales  under  the  program  that  were  not 
correctly  inoorporated  in  the  previous 
list,  either  because  of  inaccurate 
reporting  or  computational  errors. 


Refiner-seder 

Share 

Sales 

obligation 

Amoco  OH  Co . 

.105 

2.584.452 

Atlantic  Richfield  Co . . . 

.077 

3.031.424 

.101 

1.937.611 

1.316.701 

156.755 

.025 

Continental  OH  Co...™. . 

.004 

.089 

2.215.950 

506.190 

Getty  Refining  &  Marketing  Co . . 

.021 

Gulf  Refining  8  Marketing  Co . . 

.091 

2.751.134 

Marathon  OH  Co . . 

.022 

541.239 

Mobil  OH  Corp . . — 

.094 

2.206.379 

PhHIipt  Petroieum  Co . . . 

.041 

1.099.028 

Shed  OH  Co.... . 

.113 

3.524.504 

.055 

.114 

1.769.583 

2.574.839 

2.338.199 

28.553.988 

Union  OH  Co.  of  California . 

Total  sales  obligations . 

.046 

Crude  Oil  Allocation  (Buy /Sell)  Program 
Revised  Sales  Obligations,  April  1, 

1980 — September  30, 1980 

The  following  list  sets  forth  refiner- 
sellers’  sales  obligations  for  the  April 
1 — September  30, 1980  period  as  revised 
by  the  list  set  forth  above,  the  additional 
sales  obligations  of  223,147  barrels 
reflected  in  the  supplemental  Buy /Sell 
list  issued  on  May  13, 1980  (45  FR  32755, 
May  19, 1980),  and  the  additional  sales 
obligations  resulting  from  the  new 
allocations  listed  in  this  notice. 


Refiner-seder 

Adrjitional 

sales 

obligations  i 
(Bbis) 

Total 

sales 

obligations 

(BbIs) 

Amoco  Oil  Co . . . . 

_  439.317 

3.047.142 

Atlantic  Richfield  Co. . . . 

_  322.611 

3.371.199 

Chevron  U.S.A..  Inc . . . 

_  425.996 

2.386.271 

Cities  Service  Co..™ . . 

_  103.171 

1.425.361 

Continental  OH  Co..™ . 

.  16.777 

174.425 

_  373.290 

2.609.100 

Getty  Refining  A  Marketing  Co 

1 _  88.981 

599.905 

Gulf  Refining  &  Marketing  Co.. 

.  382.149 

3.153.614 

Marathon  OH  Co . 

.  95.880 

642.199 

Mobil  OH  Corp . . ... 

394.614 

2.621.968 

..  173,538 

1,281,799 

Sheli  Oil  Co . . . 

_  476.545 

4.026.402 

9f»,770 

2.014,737 

476,935 

3.077,148 

Union  OH  Co.  of  CalHomia . 

-  191.720 

2.540.119 

Total  sales  obligations . 

.  4.194.274 

32.971.409 

Office  of  Hearings  and  Appeals  Decision 

On  June  20, 1980,  the  Office  of 
Hearings  and  Appeals  (OHA)  issued  a 
Proposed  Decision  and  Order  that 
reached  the  preliminary  conclusion  that 
Dow  Chemical  U.S.A.  (Dow)  should  be 
granted  exception  relief  for  its  newly 
constructed  refinery  in  Freeport,  Texas 
(Oyster  Creek)  (Case  Number  BEE- 
0285).  On  the  same  day,  OHA  also 
issued  an  Interim  Decision  and  Order 
granting  immediate  exception  relief  to 
Dow  by  directing  the  Economic 
Regulatory  Admininstration  to  grant 
Dow’s  Oyster  Creek  refinery  an 
emergency  buy/sell  allocation  of  crude 
oil  of  33,979  barrels/day  for  the  period 
June  1-November  30, 1980  (Case  Number 
BEN-0285). 

This  allocation  notice  issues  Dow’s 
allocation  for  the  period  June  1- 
September  30, 1980.  Dow’s  allocation  for 
the  period  October  1-November  30, 

1980,  will  be  issued  as  part  of  the  regular 
notice  for  the  October  1, 1980,  through 
March  31, 1981,  allocation  period. 

Reflner-sellers  are  advised  that 
OHA’s  Interim  Decision  and  Order 
specifically  restricts  Dow  from 
purchasing  more  than  8,495  barrels/day 
of  crude  oil  from  any  single  refiner- 
seller. 


New  Emergency  Buy /Sell  Allocation 

On  June  17, 1980,  ERA  issued  a 
Decision  and  Order  to  Western  Reflning 
Co.,  granting  Western’s  Woods  Cross, 
Utah,  refinery  emergency  allocations  of 
crude  oil  of  15,480  barrels  for  June  1980 
and  33,356  barrels  for  July  1980. 

Additional  Allocations  and  Adjustments  for  the 
April  1, 1980-September  30, 1980,  Allocation 


Period 

Refiner-Buyer  Refinery  Votume 

(trarrels) 

Dow  Chemical  U.S.A...  Oyster  Creek,  Tx.„.„.  4,145,436 

Western  Refining  Co...  Woods  Cross,  Ut,„„..  48,836 

Total . . . .  4,194,274 

Contact  List  for  Refiner-Sellers 


Matthew  J.  Gallo,  Esq.,  Amoco  Oil  Co., 
200  E.  Randolph  Drive,  P.O.  Box  5910- 
A,  Chicago,  Ill.  60680. 

J.  J.  Hur,  Atlantic  Richfield  Co.,  515 
South  Flower  St,  P.O.  Box  2679  TA, 

Los  Angeles,  CA  90071. 

Frank  W.  Bradley,  Chevron  U.S.A.,  Inc., 
1700  K.  Street,  N.W.,  Suite  1204, 
Washington,  D.C.  20006. 

W.  C.  McColIough,  Cities  Service  Oil 
Company,  P.O.  Box  300,  Tulsa,  OK 
74102. 

Mike  McNeese,  Conoco,  P.O.  Box  2197, 
Houston,  Tx.  77001. 

Barbara  Finney,  Exxon,  U.S.A.,  P.O.  Box 
2180,  Houston.  TX  77001. 

Eugene  F.  Gervino,  Esq.,  Getty  Refining 
&  Marketing  Co.,  P.O.  Box  1650,  Tulsa, 
OK.  74102. 

L.  G.  Armel,  Gulf  Oil  Corp.,  Gulf  Bldg., 
P.O.  Box  2001,  Houston,  TX  77001. 

Victor  Beghini,  Vice  President, 

Marathon  Oil  Company.  539  South 
Main  Street,  Findlay,  Ohio  45840. 

W.  L.  Fanning,  Jr.,  Mobil  Oil  Corp.,  150 

East  42nd  St.,  New  York,  N.Y.  10017. 

A.  L.  Hobbs,  Phillips  Petroleum  Co., 
Phillips  Bldg.,  Bartlesville,  OK  74004. 

G.  E.  Carnahan,  Shell  Oil  Co..  P.O.  Box 
2463,  Houston.  TX  77001. 

C.  Steven  LeBaron,  Esq.,  Sun  Petroleum 
Products  Company,  9th  Floor,  Law 
Department,  1608  Walnut  St., 
Philadelphia,  Pa.  19103. 

Paul  D.  McNaughton,  Texaco,  Inc.,  P.O. 
Box  52332,  Houston,  TX  77052. 

Howard  Johnson,  Texaco,  Inc.,  c/o  Legal 
Department,  2000  Westchester  Ave., 
White  Plains,  N.Y.  10650. 

Gus  Williams,  Union  Oil  Company  of 
Calif.,  1650  East  Golf  Road, 
Schaumburg,  Ill.  60196. 

|FR  Doc.  00-20708  Filed  7-10-80:  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

[Vol.  2321 

Determinations  by  Jurisdictional 
Agencies  Under  the  Natural  Gas  Policy 
Act  of  1978 

July  3. 1980. 

The  Federal  Energy  Regulatory 
Commission  received  notices  of 
determination  from  the  jurisdictional 
agencies  listed  herein,  for  the  indicated 
wells,  pursuant  to  the  Natural  Gas 
Policy  Act  of  1978  and  18  CFR  274.104. 
Negative  determinations  are  indicated 
by  a  (D)  in  the  DEN  column.  Estimated 
annual  production  is  in  million  cubic 
feet  (MMcf). 

The  applications  for  determination  in 
these  proceedings  together  with  a  copy 
or  description  of  other  materials  in  the 
record  on  which  such  determinations 
were  made  are  available  for  inspection, 
except  to  the  extent  such  material  is 
treated  as  confidential  under  18  CFR 
275.206,  at  the  Commission’s  Office  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street,  N.W.,  Washington, 
D.C.  20426. 

Persons  objecting  to  any  of  these  final 
determinations  may,  in  accordance  with  n 
18  CFR  275.203  and  18  CFR  275.204,  file  a 
protest  with  the  Commission  by  July  28, 
1980. 

Please  reference  the  FERC  Control 
Number  in  all  correspondence  related  to 
these  determinations. 

Kenneth  F.  Plumb, 

Secretary.  ~ 


BILLING  CODE  6450-85-M 


46854 


(ibll  J"  O’* «  IfNOXilOtiV 


Federal  Reg^ter  /  Vol.  45,  No.  135  /  Friday,  July  11, 1980  /  Notices 


9  «  o 

9  9  9  9  «  C 


9  9  9  9  ^  »  O  ' 


J£  M  Z  O 

z  z 

9  ^  ^ 


kU  • 

1.  •  It 

9  • 

Z  • 

• 

-I  •  ^ 

t  ^ 

A.  t  9 

X  •  M 


3  O 
>  2  X 

X  ^  3 
9  3 

••  (/; 


or  ^  w 
o  UJ  ^ 

X  3  9  > 

X  9  ^  9 
9  (/)  X  O 

•  lu  ft 

V  lO  4^ 

9  •-«  X  O 
0  0x3 
COX 
9  9  ♦- 
••  O  «> 

o 

X 

'>  9  »  * 


9  9  9 

X  a  ^ 

X  <9 

«>•  41  X  X 
X  r  X 
•  «•  X  2 

>  m  o  -9  X  X 

X  3  3 
Z  K  '3  <3 

»  X  «•  Z  X  X 

O  9  >  > 
»  M  X  a  X  9# 


Z  9  9  >> 

Z 

X  9  CO  Z 


>  X  X  Z 
X  X  X 
X  CL  X  « 


O  Li  LI  O  3  : 

e  *9  ^  M  2  '■ 

9  X  X  X  X 

V  *9  O' 

9  LI  ^  z  ; 

•*99  9  9  9  ' 

xa.z.xx  3««X3 

«  Z  9  ' 

C  9  9  9  9  3  3 

Z  -J 

«3  3  3  O  X  3  ‘ 

«crz  zzccxxo* 

OCOC-CXOLIT 

IM  X  X  X  X  ^  9  9  < 

>0333XXXCO' 


^  I 

L>  •  ns 

X  •  o 

9ft  «« 


•  o 

XI  3 

9ft  »« 


X  c  o  c  o  c 

a  c  o  c  o  o 

C  o  o  o  c  o 

Li  O  O  O  O  O 

o  o  o  o  o 

•-  3*  a  ^  » 

2  40  «n  IT  •«  kT 

X  — 

Z  9  «  «  9  c 
a  ^ 

o 


1  *0  X  X  X  X  X  •• 
3  C  •€  9  «  9 
.  o  c  o  o  o  o  o 
X  X  X  X  X  4M 

I  ^  9.  •«  -9  •« 

.  •«  .«  3  -C  *•  *9  *• 

I  9*  C  O  O  M  *9  •« 

L..  •«»  9k»  fito  f*.  ^ 


3OOOO0CO00 


K*9Z'999C9C9<e^ 

9999«*C»99993 

xxxxxxxxxxxx 

O0000«9«90  9000 


^  ft  m 

X  ft  <o 

Oft  *9 

ft  9« 

9ft  O 

3ft  ^ 


X  qd  ^  ^  ^  o 
X  9  9  IT  9  X 

□C  9^ 

O  ^  ^ 

300000 

0>  IT  iT  IT  «r  IT 


-3  O  «  » 

O  c  >9 

9  l/^  l/>  iP  |9 

X  o  o  o  o  o 

^999  99 
900000 

X  O  O  X  o  o 


V)  X  f9  9 

9  *9 

^  <9 


O  9  O  99 
9  0  0 
OC  (/>  9  « 
9  0  0  0 
3  9  9  9 
Z  O  O  O 
X  X  o  o 


09t«#l9Z»9ir9 
50  •-XXX***^*^ 
mCXCOCXOO 

Xftftfttftftf 

Z  ooooooo 

9COCOOOO 


O  ^  O  9  9  o  X 
^•«ooo««xo 
99999999 
oe  ooooooo 
^9999999 

Z  ooooooo 

xxoxoxxo 


Z  C90^X««09«r  9 
3900X«^«*«**oe9oe 
^fiikr»ra.»»a.xc  xxc  oc< 

Oftftftftftftftftft*** 

30000000000C  o 

0&CX0009XXXXX 

3 

a 

a,  9^9*9f^9^««09«9X 

oooo*****^»*-**«*«*^ 

0)999999999999 

OOOOOOCOOOOGO 

Z999999999999 

^OOOOOOO  ooooo 

S«D8XX09C000XC 


wESSELV  ENEHUV  CUNPJRaTIUN  PtCETVFOl  0(>/16/H0  JAl  LA 

A0«06^^  AO-179  1  70(l92oil<i  (02  «lLLAMtTrE  «1  Ibihi? 


46856 


Federal  Register  /  Vol.  45.  No.  135  /  Friday.  July  11. 1980  /  Notices 


X  • 
^  • 
I 

«  • 

z  • 

KJ  I 

Z  • 
3  • 

(k  • 


O  • 

o  • 

V  • 

a  • 


4C  ir«  tf> 
>'  >  >  > 
y)  ;/>(/>  9) 


ifcf 

a 


T  t  Z  Z 
ui  ^  .al  liJ 

z  r  z  X 
^  ^ 

^  ^  ^  ^ 

^  ^  ^  s9 

0>  CO  iO  9) 

«  <  4  ^ 

«9  ;d  J 


•a'  a.  ^  ^ 


CO 


V9 


lO  ^  L*  3  D 

<  O  D  3  3 

id  u  w  o  w 


o 


o 


«0  9)  CO  9> 

»  z  »  t 

AA.  U7  J.  ^ 

Z  Z  ^  2 
z  X  Z  X 


o 

oc  o 


«•  <\1  »»  «• 

<  ^  ^  ^ 


a  X  X  X  X  X  X 

z  V  T  ^  z  z  r 

Ca  3  3  W  O  2  Z* 

U  <ta>  u 


z  z  z  s  r  1  X 

v;  cr  r.  CO  9:  cr.  9! 

Z  Z  2  2  Z  2  Z 

4  4  <  «  < 

X  z  z  X  or  X  X 


X  z 

T,  CO 

z  z 


99  10  CO  CO  CO  9V  9) 

«  4  4  <  <  <  « 

O  O  i>  a  C  (3  Cd 


CO  CO 


X  X  T.  X  X  X  D 

I  XT  X  X  z  r 
Zf  3  3  3  r  3  3 
-J  -»  3  ^  ^  ^  ^ 
O  3  3  C  C  3  D 
O  (J  Cl  O  U  3  o 

o  o  o  o  o  o  o 

«>««««><»« 


X  X 
X  z 
3  3 


O  O 

o  o 


X  Ci 

z  z 
o 


X  X 

X  X 
30 
cl  u 


z  z 
cr  r. 
z  z 


r  z 

CO  CO 

Z  X 

<  ^  c 

X  tt  Ci 


X  a 
Z  X 
3  3 
Cl  3 

>•  > 

3  3 
a  4  *• 

a  -A  V? 

3  3  -c 

CO  cr,  ^ 


4  CO  CO 

o  «  4 

15  43 


•^3  3 
3  3  3 
3  3  3 
UJ  3  3 


CO  CO  « 
M  ^  ^ 

3  id 

«c 

«  9  3 

X 

X  X  < 
Z  X  •- 
3  3^ 
3  3  3 
0  0  3 
3  <3  iaJ 

o  o  o 
o  o  rv 


^943 

3  O  C  Ui 
X  95 

-<  — ►  3  w 

^  «0  9  X 
3  Z  Z  ^ 
3  3  3  9a 
iAi  cl  3  < 
X 

O  z  3 

•  •  •  a: 

<\i  ^  M  3 

i/\  •«  ««  a. 


z 


3 

e 


«  ^  9  f  9 

««  X  I 

X.  z  •  ^ 

«  o  « 

O  9>  •«  9  y 

a:  u  o 

•3  3  3  3 
•  3  •-  3  3 
3  Z  9  X  X 
Ic  <  ^  ^  ^ 
>  CO  9)  X  9> 


•  •• 


•*  X 

O  3 

Ui  O 


O 

••  CO 

o  a 

te:  M 

>  tal 
AC  C 


••  9  ^  X  » 


3  la.  Ic  AC  Ic  IC  15,  I 
X 

V  ^  ^  C-*  5*  ►-  I 

X  99  9)  CO  9>  91  90  < 
O  C  3  3-0 

V  u.  a.  a. 

'X  a  a  a 


•X 

••  2  Z  Z 
O  Z  Z  Z 

la;  O  O  O  : 


a  a  { 
*»  •»  - 


«  9^ 

«•  9 

O  •  « 
Ua  I 
>  <  < 


z  z 

m  <4 

a  X 
X  : 


«  3  3  3. 


Ai  •• 
*«  M 

a  a 


U  Cl 


N  3  3  D 
<0300 
o  z 
C  Z  X 
3  X  ’3 
»  >  > 
o  X  a  a 

CJ  «aJ  aaj  ^ 


a  a  ^  C  3 

3  3a  z  z 
Cl  3  a  a  a 
^333 

2  a  ^  X 

3  3  ^  3  X  X 

>  >  3  a  z  z 
a  a  o  B  3  3 
z  z 

X  X  3  Z  CO  (O 


^  O  C  9  I-J 

—  *  -x.  «  < 

r»  X  £ 

fc  Al  %  Al  S 

o  o  o  o  ^ 


9  «r  *A  Al  O 


ai  »  r  r 


/■^  I  ^  • 


ttI 

o  o  x 

®  *  F 


X  in  m  an 


I  9  -A 
A;  Ai 

I  o  o 
9  9 
:  o  o 
•  «  « 


in  ® 
Al  M 
®  X 
o  o 
9  9 
o  o 
®  X 


o  «  «  «  « 


a  X 

3  Ai 
3  ® 
lai  o 
3  9 
3  O 
U  X 


O  AI 
3  9 
3  o 


•A  9  »»•  CC  Ai  fO  9 
^  o-  X  X  X 
0.9999999 


A  X[  Zs 


wi  “ 

5-1  al 


voocoooo 

Z9999999 


E 


Z*A9«^l^^e«. 

3AiAl»«*«^«<««« 

iSOOOOOOO 

39999999 

30000000 

30XXXC00 


A-  fC 
>  X  X 
Z  Ai  Al 
a  o  o 
a  o  o 
X  *0  a 
3  X  X 
3  0  0 

3  9  9 


ZOO 

lAi  *A 

X  ^ 
(3  0  0 
3  9  9 
3  0  0 
3  X  X 


^•C^*A9#VZ« 

3*^-y99Ar^*Axe 
«cCOOCCCOOO 
>OOGOOCOOO 
39  —  e*  9  Z'n 

o*«xxx  X 

oooc  osooc 

999999999 


0>AAlAI*«^»n9X 
^  ^ 

lOOOOOOOOO 

999999999 

OOOOOOOOO 

XXOXXXXXX 


F«deral  Register  /  VoL  45,  No.  135  /  Friday,  July  11, 1980  /  Notices 

■■■^ - - rr- - rrm - 


48857 


^H6lt  03  1*03  NniivannvNU3 


Federal  Register  /  Vol.  45,  No.  135  /  Friday,  July  11, 1980  /  Notices 


99  ^ 

V  7  .r  a:  at 

^  ^  U»  ^  ^ 

4C  ;r  «r  9) 

«<««««« 

X  1  X  X  X  z  z 

C»  U  U  ^  ^  ^ 

or  a  ar  ar  a  ft  ft 

z  z  z  “D  :i  ^  o 

ft  ft  ft  ft 


cccntf!t/;flOUic^;/;i 

IZiltZXX 

>U^0U0UUU1 

ftftftjcftftfta.; 

ftftft.ftftfta.ftt 

xxsxssxx 


C9  4r«  X  tn  «0  C9  t9  . 

^  ' 

.  X  z  X  X  X  r  r 
» u  u  «i  o  u  o  ^  I 
ft  a  X  X  a:  ft  ft  . 
■>  z  z  z  :d  z  o  Z' 

ft  ft  ft  ft  ft  ft  ft  : 

X  z  r  z  X  a  z 


ftftftarft'rTtft'kx'rar  t, 

» tr  0>  tft  r.  cr«  i<»  CO  #)  as  (T)  ;ft  •;  ir:  c9 

ZX1X1X1XZXX1XZ 
»  «i0W»^«X<^«JkJL>04J^L>kJ 

ftftftTftftftftarurft  xftx 
iZZZZZZZ  z  z>  z  z  ^  z  z 
.ftftftftftftftftftftftftfta. 

'XXZTXXXZXXZXXV 


T.  m  <0  #1  cr  «o  cr. 

XXXZZXXZ 

xzarxftorftft 

ftftftaftftfta 


v>  tr.  ¥•,  m-  ir,  <r,  .*s 
•>  V)  «  0»  99  ^  09 


(/>9)ft0y>40;0i0cr> 

COK0>09tf>09COtO 


(0tf3(0^./>(0i/:cci0i 

aO09CO;OCO0»CO0909< 


*/i  .O(O(/><OCO(O09^iO(OCOXC9 

>0>;9lftCO»Cft<O09<O(O(O«>0>9O 


f0i  m  tn  99  Ji  'Ji  Ji  tr, 

CO99O9«O9<O09CO 


Xftftft  X  s  X  rxxxxxxftxftxarxftft'Yft  x  rxxxx  rarxftx  xxxx  txxxxxxx  xtzxxxx 

«hi4^«a.U*«s  ^^lAl  iiJ  <^MJft'(aJft>W*Ailai  %Lt  Wi  %m  W*  ftm  ^  ^  tM  ^  tal  ^  ^  ^  «4l  ^  ^  ^  ^  taj  ^  ^  ftj 

XXXXX^XXZXXXZ?2XXXZ2XXXXXXXXXXXX2ZXZXXXXX2ZZXXZXZXXX?X 
(Xe<3«X2*X^43J%a^0^3C»3idi9;ft(3(ft4d03JI(^C%d300^;ft(a0^«d;»:ft(ft(£«5^iaid^Cft03(ft3J9:,»C 
o  o  e  o  o  o  o  « 


rxxxxxzft 

•*ltaJ<^MJft>UJft>W 

XZXXZZZ2 

k*IUi^UJWU«U.UI 


XftXXXftftXft 

*aJuiwUia4W*u.*u..ii.'< 

XZZZ22ZZ2 

3idi9;3(3(34dV33 


XftXXXXXTXXXXXX 

2ZZZ2ZZZXZZZXZ 

;3(30^«d;3:3(3(£«53i3i3^ 


O^OOOOOOOOJVOOOOOt 


OK000000000909090000000 


9**irv«r49tMa«o««oft9i/4«««ouMy*«.^*«*«ft4r«o«ftA9«^op^04f4ior»c»«fOi^999942fti 


9  fti  ft  rw 
I  *0  «  9  CM 

>  e  xt 


•«o  ^^ftioftom 

>oa:ar<ftO%<c  z  ■ 
kki  X  ^  Z  X  <  X  «««O09C 
-IX«aJDOXX 
Z<XWX  9^0)003 
M  o03ttjr»*«^z 

XZZX9  •Ai>«a0' 

iJCO  ZXZ<X 

X«O03«^ft.ft?Oft,X 
>cyO03aJ^Uft  u 
.  s  ooo09:oco9*auix 


ft  IT  iT 
2  9  ft  : 
i  O  ft  « 

I  09  1^  ^ 

Z  ft> 

^  2  CO  s 

X  ^  iM  a. . 

.  t  ^ 

9  0  9  2' 

X  O  9 


i39c3Z  x*ft*a*a*»*>*a*»-an-a*>-a*an-a*a-#-».^-ji 


ft  to 

»  tr  •«  o  X 

)  ft  O  CL  ft 

»  fW  ft  ft  *9 

»  ft  Ol  ft» 

^  X  CO 

••  Uk.'  0>  CO 

09  2  X  la; 
>  09  2  <3  X  (3 

•^  »-«  9  3 

»  2  9  X  lU  O 

^  2  ft  X  ft 

i  .ai  3  ^  3 

3  X  X  C3  X 

tai  9 

t  ft  o  oe 
o  9 

:  X  X  X  ft  CO 


CftftftCftftftCftftftftCCftftftftftftftftCftCPftCCftCftftftftftftftftftftftftftftftftftftftftftCftC 

09000000000000000000000000ft90c0ft00c0ft0000000ft000000ftft0 


9999ft«99999ftft99999999«ft9ftft9ft 

oooooooooooooooooooooooooooo 

ftftftftft0CDftftftftftftft««««0«9««««0^0 


••«^ft*«0^^«OftftO^9|ft9«O#>|«|#l0a.9f^«iD9ft 

r»irftft9in^iro*«o9ftin««^oeft^p«ftiroj4 

»00000000  ft  O  ftOOOOOOftftOftftOOO 
'9999999999999999999999999 

»ftftftftftftftftftftftftftOftftOOftftftftOOft 

iftftftftftftftftftCftttCOftftftftftftftftftftftft 


AOOtTlONAI.  ^»UKCMA3EHSt.S^fc  END  (T  tl’t) 


«7O3i0l««h  1«B  STEPHAN  L  Bt*K£  6910  S,0  CENfUAL  SySIIM  PuHCmaBEWS 


Federal  Reg^ter  /  Vol.  45,  No.  135  /  Friday.  July  11, 1980  /  Notices_ 46859 


n  Ji  <0i  xn  :n  •fi 

'  i.jcx'tar'ry  t 

xa.«xxzxzxxxx  t 

;>4juiJi>4*o«^c#uu^o 

xxxsftaorxxxffxx 

xa.a^xxx.aa&xxx 

VXXXXXZ&TXZLX 

e-*- 

tr.  <c  (O  6r.  o;  IP  I*  CO  «c  ^ 

>..>  ^ 

coco(on<oa»co«oa»«>«>(0(0 

xxxxx  xxarxxxxx 

U.'  W  ^  4*.'  ttJ  «A.  «^  «^*  16.' 

0000009090000 


xxaxx.xxxxa 
( rxTxrrxxx 
•ooooDoz^o*:: 

x&aa&axxxx 

S6&.at«.ck.c.aaaft 

ccco«:coco^.  (OA«:a; 

COCOCOCOX.  QOCOOOCP 
tfCec9UCSi&**XC»0 

ccooccooco 


occscoo^se 

0390300^1.3 

cTiconocncooflooco 

2ZZ«XZ2XZX 

0000300000 

OOU^UOc»«4«JO 

•^#90090000 

000«p«««0*«0«««« 


u  o 
2  2 


X  X 

tr  xfi 

^  2 

a  X 

•s  o 
«  « 

O  13 


X  r 
o  o 

c  o 
o  u 


^  X  X  4L  4L  a  X 
X  X  X  X  X  X  X 
O  O  3  3  3  1  C 
W  ^  ^  .J  *J  o 

Z  2  2  T  S  £  r 


m  mm  n  m  xn  m  ^ 
mo«»A3>:Pv:6- 
ewMMe^e^iM^cr 

zxxTz  rx»« 

«)«59»:^«p<r  j 
X  Jt  Z  £  £  £  i 

XXXXXXX.3 


900oc<0ir: 

O  9  13  <3  13  cd  13 


OSXXXXX9^ 
XXXX4.TXX 
0003330  X 
99999^9^ 

coooooox 

0iJ9U«30U^ 

X 


M  3>  vP 


9 

X  9  O 

9  •*  9 

9  ^  O 

O  «C 

9  2  »kl  ^ 

9  9  0  0  9 

««  OS  >^  xi  o  ui 

•  X  X  J>  9  X 

9  r»>  ^  s 


9  9 

M 

o  m 

9  •• 


X  X  X  -9  va« 


X  2 
X  9 
»  ^  <0 
**  o 

»  o>  lO 


X  .ai  Z 

X  ft  9  OS  «  3 

ft  lei  M  X  K  9  X 

vl;  Z  9  9  Z  9 
>>  2  •«  C  X  O 

•-»  <3  ^ 

X  X  ft  9  O  ft  «« 

^  ^  9  ft  B  3  V 


CP  a 

OL  O) 


•»ft 
O  ft 
lei  ^ 
>  9. 


VZielZ  >-ftft«««»i 
OOOOft  XtelkJOft 
eMftCXieiXOSCO  M 

v>Xui.i^:f>0SX.4i;3 
90  ^^900^139 

O^OS  ^•J*«9C 

Xi99XO>OftrX 
«3  X  ^  01  ttl 

ft<09.^«aliU  ZO 
009«-«ft^Z  Z9ZO 
9*  Z^Stf099909 

990tei3lZ*^^*>*9X 


•e  90 


o  z 

'V  9 

•c  o 
••  w 

V  L» 
O  X 


9  3  9  9  9  »« 

X  aifc  K.  9 

•  t  I 

z  Z  X  X  t 

O  9  O  X 

«  C  ft  9  Z  ft  2 
^^O<0«^UlOft 

«»X  XXftcPft  2 
^  X  ^  ^  <  3 

OMZZftftSX 
O  OS  3  O  9 

^  lei  lei  a  U 

►  * 

*^yiltel009  V 
O^ZZ^^Bft 
lei  Afc  w  3  C  9 

>ftOOC313X  r 


o  o  o  o  o  o  o 


«»'V4r2^ft99«^9999 

ft 

2«r2^PA2^9«%ift2B/'«r»9 

ooeooeooooooo 

ooooooooooooo 

9999999999999 


«Mtr9  9PPO*«9^''9 
0^%tOZ  B2^9XA 
P^«PiP9«**9D90C 
0«*00 
OOOOOOOOOO 

*«»«0C««09«»99 

0000000090 

9999999999 


9  ni 
9  *ft 

^*r 

••  ?Vl 


9  «  9  «B  9  ^  9 

^  VM  ^  6^  M 

9  9  9  9  9  9  9 

9  ^  <9  «)l  %  X  *W 
2^  21  2  2*  Z'  P  2 

C  C  ft  9  ft  X  ft 


Of  ,  9  9  9 -P  •«  O  9  M  9  O  O  Al  • 

Zl  992^93*'04rift0««^099  «P 

•  99999*^ft9*ii'K>f^0^99  <30^ 

03  OOOOOOOOOOOOOO  ftO 

XI  99999999999999  iel9 

Ul  I  OOOOOOOOOOOOOO  »o 

iki  mo 


OMfM««l9  9  9<99ftl 
HlPiPlTft  92^92^99 

ooooooooooo 

Z9999999999 

90000000000 

ftOOOOftXOOOO 


9  9  0 
•-  9  O 

m  9^m 


Ul  O  «S  Ml 


«»oooo«ox 


(•XJAKER  STATE  OIL  HCFiNiNU  C()<?P  RECFIVCDI  06/16/60  JA|  mv 


46862 


Federal  Re^ster  /  Vol.  45.  No.  135  /  Friday.  July  11. 1980  /  Notices 


O  • 

z*  • 

n  % 
I 


^  a.  A. 

X  A  ^  ^  ^  X  X 

O  r  -  Z.  O  D  3 

^  .i  «J  4J  u 

^  ^  ^  ^  ^  a 

a  u  c  0  u  u 

ft  &  •  ^  u 

3  :  1  ->  z.  1/ 

<f>  (*  w'*  V.  V'  or  (T. 

«r  yi 

«d  c  «z  c  w  c  c* 


ft.  a 
ft  ft 

o  o 
^  u 

>•  »• 
«« J 

&  ft 


CO  CO 
;£  ;d 


DC'  c  c  o  o  c  -i  j  -•  -»  o  e 

X«  l*  X*  tm 

r*r».333z  •-•-•-•-oci 

tr  4'  *'  t'  .•  ^  M  40  «0 

OOD3C'  33330300 
C»C»«3W«JOI.>^ia^lai*4«UO 


fD  ^  a;  ^  w 
y  3  .1  u  3 
(•••ft 

ft  I  o  y. 


9)  lO 
ft  ft 

Xt  ^ 

•  • 

/>  y> 

•i  .i 


ft  ft  ^  cn 


A.  ft  a  a. 

ft  ft  ft  1 
C.  3  C  3 

U  3  u»  u 


T  y  T  X 
«r.  <r  40  CO 
X  2  ;e  z 

«  <  «  « 

ft  ft  ft  ft 


CO  CO  40  40 

«  4  <4  < 

49  O  O  O 


ft-  »  &  ft. 
4  I  X  X 
3  3  3  3 
•i  ^  ^  .J 
3  0  0  0 

U  U  U  4J 
«0  /I  ^  ^ 


X  3  ^  3  w  ^  **  **  3  3  U- 


«•  ft  9 
••  ft 

V  ft  ft 

ft  o 

Oft  ft 

ft  LJ  ft 
X  ft  u 
«•  ft  a  T  49 
o  ft  ft  .1  z 

ft  ft  4  ft 
->  ft  ft  X  9» 


X  & 
X  7 
O  3 
ft  ft 

ft  ft 
ft  ft 

e  49 


ft  ft 

ft  X 

ft  ft 
3  3 
O  3 


ft  X 
O  ft  ft 

ft  C  ft 

V  c 

ft  ft  ft 
••  ft  ft 

V  r  3 
ft  u 

O  c9 

7 
2  3 

••MCO 
O  ft  ft 


ft  ft 

ft  ft 

49  (9 


o  o 
o  c^ 


ft  % 
«•  ft.  ft 
ft  >  «• 


«••  ft  e 
X  3 

«  ft  0) 


c»  X  3 
O  ft 
fti  ft  ft 
>  ft  ft 


O  B 
«  ft 
X  ft 
'C  X 


O  ft  X 
*9  X  X 
3  3 
X  4J  49 

M  >■  > 

CO  3  ^ 
ft  ft  ft 
•-•  i.  G 
X  3  3 
ft  ft  CO 

ft  ft  ft 

ft  ft  ft 
►  v9  C 


O  ^  ^ 

ft  ft 

ft  o  c- 


ft  3  3 
3  ft  ft 

^  z  z 
0  3  0 


O  X 
Hb.  3 

>  X 


^096 
-  f\j  iT  X 

&  « 


•-  •  3 
CO  ft  *4 
••  Ul  X  49 
O  Z  ft  7 
•ai  a  >  *^ 
>  fti  Ul  > 


•-  I 

U'  • 
•»  I 


9  X  X  X  ft  «  Cl 


4r.  •  ^  ^  ^  ^ 

C.'  iXXft 

ft  XX  OO 

ccc  cccc^^ccyoo 
rt  xxxxxxxxx'vxfMcy 

c 

^  I 

G.  I 

fti  999999999999 


o  o  o  o 


o  o  o  o 

^  Cii» 

o  o  o  o 
o  o  o  o 


c-  «- 

Ki  'XJ 

o  o 
o 
o  o 

•ft  9 
9  9 

o  o 
^>- 

9  9 


rv>  <\i 
O  9 
9  9 


l\(  <\l  fXJ 

ft  ft  ft 
ft  ft  «> 

COO 


iftft9ftX«N.^%90«4*ftft 

ft99  9999ft9ftir99  44»9999 

oocoooooooooo  ocoo 

9999999999999  39999 

OOOOOOOOOOOOO  MOOOO 

SDXXftXXftftftftftC;ft  XftftCCft 


9  9 
49  O  O 
3  ft  ft 


Z  ft 
^  9 
O  ft 


O  9 
W  O 

ft  ft 


X  CM  ^  ft 
9  9  9 
Z  ft  ft  ft 
UJ  o  o  o 


J04  OIL  t  GAS  CO  RtCElvCOl  06/l6/»0  JA|  NV 

«0«0.«*9  aTOSSOil***  10*  MfiHRIS  Hi  2(0  CONSPLIOATEO  CAS  SUPPLY  C0«P 


Federal  Register  /  Vol.  45,  No.  135  /  Friday,  July  11,  1980  /  Notices  46863 


[Vol.2331 

Determinations  by  Jurisdictional 
Agencies  Under  the  Natural  Gas  Policy 
Act  of  1978 

July  3, 1980 

The  Federal  Energy  Regulatory 
Commission  received  notices  of 
determination  from  the  jurisdictional 
agencies  listed  herein,  for  the  indicated 
wells,  pursuant  to  the  Natural  Gas 
Policy  Act  of  1978  and  18  CFR  274.104. 
Negative  determinations  are  indicated 
by  a  (D)  in  the  DEN  column.  Estimated 
annual  production  is  in  million  cubic 
feet  (MMcf). 

The  applications  for  determination  in 
these  proceedings  together  with  a  copy 
of  description  of  other  materials  in  the 
record  on  which  such  determinations 
were  made  are  available  for  inspection, 
except  to  the  extent  such  material  is 
treated  as  confidential  under  18  CFR 
275.206,  at  the  Commission’s  Office  of 
Public  Information,  Room  1000,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426. 

Persons  objecting  to  any  of  these  final 
determinations  may,  in  accordance  with 
18  CFR  275.203  and  18  CFR  275.204,  file  a 
protest  with  the  Commission  by  July  28, 
1980. 

Please  reference  the  FERC  Control 
Number  in  all  correspondence  related  to 
these  determinations. 

Kenneth  F.  Plumb, 

Secretary. 
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(Docket  No.  EL79-81 

Central  Power  &  Light  Co.; 

Amendment  to  Application  for 
Interconnection  of  Facilities,  Provision 
of  Transmission  Services  and  Related 
Relief 

July  2. 1980. 

Take  notice  that  on  June  30, 1980, 
Central  Power  and  Light  Company 
(CPL),  Public  Service  Company  of 
Oklahoma  (PSO),  Southwestern  Electric 
Power  Company  (SWEPCO),  and  West 
Texas  Utilities  Company  (VVTU) 
(collectively  referred  to  as  Applicants  or 
CSW)  tendered  for  filing  an  Amendment 
to  their  application  Hied  on  February  9, 
1979.  This  Amendment,  intended  to  be 
an  alternative  to  the  relief  requested  in  ' 
their  February  9, 1979  application, 
requests  that  the  Commission  enter  an 
order  under  Sections  210,  211  and  212  of 
the  Federal  Power  Act,  requiring  the 
construction  of  two  direct  current 
asynchronous  electrical 
interconnections  between  the  Electric 
Reliability  Council  of  Texas  (ERCOT) 
and  the  Southwest  Power  Pool  (SWPP), 
as  well  as  wheeling  and  other  related 
relief. 

The  interconnections  requested  herein 
pursuant  to  Sections  210  and  212  of  the 
Act  consist  of  two  high-voltage  direct 
current  asynchronous  electrical 
interconnections  between  ERCOT  and 
SWPP.  A  "North  Interconnection”,  to  be 
constructed  by  CSW,  would  have  an 
initial  capacity  of  200  megawatts  (mw) 
for  the  transmission  of  power  between 
ERCOT  and  SWPP  and  would  require 
the  installation  of  two  back-to-back 
direct  current  terminals  on  either  side  of 
the  ERCOT-SWPP  border  at  Oklaunion, 
Texas.  In  connection  with  the  North 
Interconnection,  CSW  would  also 
construct  an  alternating  current  terminal 
at  PSO's  power  station  in  Lawton, 
Oklahoma  and  345  kv  ac  transmission 
line  from  Lawton  to  the  northern  dc 
terminal  at  Oklaunion,  a  distance  of 
approximately  61  miles.  A  “South 
Interconnection”,  to  be  constructed 
jointly  by  CSW  and  HLP,  with  an  initial 
capacity  of  500  mw  for  the  transmission 
of  power  between  ERCOT  and  SWPP 
would  consist  of  a  direct  current 
transmission  line  approximately  153 
miles  long,  with  terminals  at  the  CSW 
System's  planned  generating  plant  in 
Walker  County,  Texas  and  at  the  South 
Texas  Project  (“STP”),  a  generating 
plant  co-owned  by  HLP,  CPL,  CPSB  and 
Austin  under  construction  near  Bay 
City,  Texas.  In  addition,  NLP  would  be 
interconnected  with  CPL  and  other 
utilities  at  the  STP  terminal  of  the  South 
Interconnection  in  order  to  facilitate  the 
transmission  and  wheeling  of  power  to 


and  from  the  Interconnections  among 
the  ERCOT  utilities. 

CSW  will  pay  for  and  be  the  “Owner” 
of  100  percent  of  the  North 
Interconnection  and  CSW  and  NLP  will 
pay  for  and  be  the  "Owners”  of  the 
South  Interconnection  in  the  following 
proportions: 

CSW  -60% 

HLP  -40% 

or  such  percentage  as  will  result  from 
the  pro  rata  reduction  of  their  respective 
percentage  of  Ownership  in  either 
Intercoimection  due  to  participation  in 
ownership  by  other  electric  systems. 

Under  the  wheeling  order  requested 
pursuant  to  Sections  211  and  212  of  the 
Act,  CSW,  HLP  and  the  TU  companies 
would  (when  and  to  the  extent  capacity 
is  available)  be  able  to  wheel  power  to 
and  from  the  proposed  Interconnection 
terminals  over  their  transmission 
facilities  within  TIS  and  the  SWPP 
initially  at  a  rate  of  one  mill  per  kilowatt 
hour  or  at  such  higher  rate  as  shall  be 
adequate  to  recover  the  costs  of  such 
wheeling  pursuant  to  a  filing  made 
unilaterally  from  time  to  time  by  the 
party  furnishing  service  with  the 
appropriate  regulatory  authority. 
Likewise,  any  capacity  in  the 
Interconnections  which  may  be  unused 
at  any  point  in  time  may  be  used  by 
other  systems  in  ERCOT  or  SWPP  upon 
request,  subject  to  interruption  by  any 
Owner  desiring  to  utilize  its  entire 
capacity  and  subject  to  payment  of  such 
rates  as  shall  be  adequate  to  recover  the 
cost  of  such  use  of  the  Interconnections, 
and  other  terms  and  conditions,  as  may 
be  unilaterally  tiled  from  time  to  time 
with  the  Commission.  Any  such  request 
for  usage  of  the  Interconnections  for 
transfer  of  firm  power  by  any  such  other 
system  shall  be  made  at  least  thirty  (30) 
days  prior  to  the  beginning  of  such 
proposed  transfers  in  order  to  allow 
proper  scheduling.  Use  of  the 
Interconnections  for  transfers  of  tirm 
power  by  other  systems  shall  be 
available  only  subject  to  planned  or 
actual  usage  of  the  Interconnections  by 
the  Owners  for  any  purpose.  Any 
request  for  the  usage  of  the 
Interconnections  for  transfer  of 
interruptible  economy  or  emergency 
energy  by  any  such  other  systems  shall 
be  made  at  least  one  hour  prior  to  the 
beginning  of  such  proposed  transfers 
(this  notice  requirement  may  be  waived 
in  an  emergency). 

Any  person  desiring  tp  be  heard  or  to 
protest  said  Amendment  should  file  a 
protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Sections  1.8 
and  1.10  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  protests  should  be  filed 
on  or  before  July  18, 1980.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  application  are  on 
tile  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20730  Filed  7-10-80;  8:45  am| 

BILUNQ  CODE  64S0-e5-M 


[Docket  No.  CP80-357] 

Colorado  Interstate  Gas  Co.; 
Amendment  to  Application 

July  2, 1980 

Take  notice  that  on  June  30, 1980, 
Colorado  Interstate  Gas  Company 
(Applicant),  P.O.  Box  1087,  Colorado 
Springs,  Colorado  80944,  filed  in  Docket 
No.  CP80-357  an  amendment  to  its 
application  filed  in  said  docket  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
for  a  certiticate  of  public  convenience 
and  necessity  authorizing  the  sale  and 
delivery  of  natural  gas  in  interstate 
commerce,  by  which  amendment 
Applicant  seeks  authorization  to 
allocate  excess  gas  supply  increases  pro 
rata  among  full  requirement,  direct 
transmission  sales,  and  partial 
requirement  customers,  all  as  more  fully 
set  forth  in  the  amendment  on  file  with 
the  Commission  and  open  to  public 
inspection.  < 

The  proposed  allocations  are  set  forth 
in  paragraphs  6.2  and  6.3  of  Rate 
Schedule  EX-1  of  Applicant’s  FERC  Gas 
Tariff,  Original  Volume  No.  1,  Original 
Sheet  No.  27. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  lo  said 
amendment  should  on  or  before  July  18, 
1980,  tile  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protectants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  tile  a  petition 
to  intervene  in  accordance  with  the 
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Commission’s  Rules.  Persons  who  have 
heretofore  filed  need  not  file  again. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20728  Filed  7-10-80;  8:45  am] 

BILUNO  CODE  64S0-SS-M 


[Docket  Nos.  RP72-157,  et  aL] 

Consolidated  Gas  Supply  Corp.,  et  al.; 
Filing  of  Pipeline  Refund  Reports  and 
Refund  Plans 

July  3, 1980. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  number,  and  type  of 
filing  are  also  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plants. 

All  such  comments  should  be  filed  with 
or  mailed  to  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  dn  or  before  July  21, 1980.  Copies 
of  the  respective  filings  are  on  file  with 
the  Commission  and  available  for  public 
inspection. 

Appendix 


F4ingdale 

Company 

Docket  No. 

Type 

filing 

6/24/80 _ 

Consolidated  Gas 
Supply  Corporation. 

RP72-157 _ 

Report 

6/27/80. _ 

Cities  Service  Gas 
Company. 

RP72-142.  M 
al. 

Plan. 

6/27/80 _ 

.  Midwestern  Gas 
Transmission 
Company. 

RP80-23 _ 

Report 

6/27/80. _ 

,  East  Tertnessee 
Natural  Gas 
Company. 

RP76-65 _ 

Report 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20712  Filed  7-10-8ft  8:45  am) 
BILJJNQ  CODE  64S0-8S-M 


[Docket  No.  CP80-410) 

Consolidated  Gas  Supply  Corp.; 
Application 

July  3, 1980. 

Take  notice  that  on  June  19, 1980, 
Consolidated  Gas  Supply  Corporation 
(Applicant),  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301,  filed  in 
Docket  No.  CP80-410  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  two  points  of  delivery  to 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 


Applicant  proposes  to  abandon  an 
emergency  sales  connection  with 
National  Fuel  at  Sanford  and  a 
coimection  at  Noble  Street  (also  known 
as  South  Belmont  and  Dixon),  both  in 
Allegany  County,  New  York.  These 
facilities,  it  is  stated,  were  originally 
installed  by  Applicant’s  predecessor. 

New  York  State  Natmal  Gas 
Corporation,  and  utilized  in  making 
deliveries  to  Producers  Gas  Company 
and  Iroquois  Gas  Company, 
predecessors  of  National  Fuel.  Applic^t 
asserts  that  due  to  the  changing 
operations  of  Applicant  and  National 
Fuel  these  delivery  points  are  no  longer 
necessary,  and  that  National  Fuel  has 
requested  that  deliveries  at  these  points 
be  abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  24, 
1980,  file  with  the  Federal  Energy 
Regulatory  Cornmission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jiuisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided  for, 
unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  ap];>ear  or  be 
represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  80-20713  Filed  7-10-80;  8:45  am) 
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[Docket  Na  ER80-225] 

Delmarva  Power  &  Light  Co.;  Order 
Accepting  Power  Purchase  Agreement 
for  niing,  Granting  Interventions, 
Granting  Waiver,  and  Denying  R^uest 
for  Investigation 

July  2. 1980. 

On  February  3, 1980,  Delmarva  Power 
and  Light  Company  (DPL)  tendered  for 
filing  a  power  pm^ase  agreement  with 
the  Atlantic  City  Electric  Company 
(ACE).  The  filing  was  completed  on 
April  3, 1980.  Under  the  terms  of  the 
agreement  DPL  will  sell  one-eighth 
(approximately  50  MW)  of  the  capacity 
and  energy  of  DPL’s  In^an  River  Unit 
No.  4  to  ACE.* Hie  proposed  sale  will 
commence  on  the  day  the  unit  qualifies 
as  “installed  capacity”  under  the 
Pennsylvania,  New  Jersey,  Maryland 
Interconnection  (PJI^  Agreement  and 
continue  until  May  31, 1985.* 

’The  agreement  also  provides  for  DPL 
to  deliver  the  energy  purchased  by  ACE, 
less  transmission  losses,  over  DPL’s  230 
KV  transmission  system  to  the  Keeney 
Substation  intercoimection  point 
between  the  two  parties.  Under  the 
terms  of  the  agreement  ACE  will  pay 
DPL  (1)  a  return  of  11.11%,  including 
14.00%  on  common  equity,  and 
applicable  depreciation  expense  on  one- 
ei^th  of  the  investment  in  Indian  River 
Unit  No.  4,  (2)  one-eighth  of  the 
operation  and  maintenance  costs  of  the 
unit  and  (3)  a  monthly  transmission 
charge  of  $^,000.  DPL  estimates  that 
charges  during  the  first  year  of  the 
agreement  will  be  approximately  $14 
n^oiL 

DPL  will  render  monthly  bills  to  ACE 
based  upon  the  estimated  charges,  with 
an  adjustment  to  be  made  in  the 
following  billing  month  for  the  actual 
costs.  Charges  for  operation  and 
maintenance  expenses  which  cannot  be 
accurately  determined  each  month  (e.g. 
income  taxes)  will  be  estimated  with  an 


'  Indian  River  Unit  No.  4  is  a  400  MW  coal-fiied 
generating  unit  presently  under  construction  at 
Milbboro,  Delaware.  It  is  scheduled  for  commercial 
operation  in  the  fall  of  1980. 

*On  February  29, 1980,  ACE  filed  a  statement  of 
concurrence.  Rate  schedule  designations  are: 

Designation  and  Description 
Rate  Schedule  FPER  No.  44-^wer 
Purchase  Agreement 

Supplement  No.  1  to  Rate  Schedule  FERC 
No.  44— Sch^ule  L 

Supplement  No.  2  to  Rate  Schedule  FERC 
No.  44— Schedule  D. 
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adjustment  for  actual  expense  at  the  end 
of  the  year.  In  addition,  charges  for  both 
the  cost  of  supervision  and  general 
administration  have  been  established  at 
cumual  fees  of  $12;000  each.  The 
agreement  proposes  to  adjust  the 
charges  annually  in  order  to  reflect 
increased  labor  costs. 

Notice  of  the  filing  was  issued  on 
February  11. 1980,  with  comments, 
protests,  or  petitions  to  intervene  due  on 
or  before  March  3, 1980. 

On  March  3, 1980,  the  Public 
Advocate  of  Etelaware  (PAD)  filed  a 
petition  to  intervene,  requesting  a 
hearing.  PAD  alleges  that  the  agreement 
may  be  detrimental  to  DPL’s  retail 
customers  in  that  it  would  require  these 
customers  to  pay  for  electricity 
produced  from  high  cost  oil-fired  * 
generation,  while  less  expensive  coal- 
fired  generation  is  sold  to  a  new 
wholesale  customer  outside  the  State  of 
Delaware. 

The  Public  Service  Commission  of  the 
State  of  Delaware  (PSC)  filed  a  notice  of 
intervention  on  Mmch  3, 1980.  PSC 
contends  that  it  is  not  possible  to 
determine  from  the  information  filed 
whether  the  rates  are  fully 
compensatory.  Therefore,  PSC  indicates 
that  a  hearing  is  necessary  to  detertnine 
whether  the  statutory  requirements  are 
satisfied  and  whether  the  rate  may  hav8 
a  detrimental  effect  on  retail  customers 
of  DPL  PSC  also  states  that  DPL’s  filing 
suggests  that  the  transaction  involves  a 
sale  or  lease  of  facilities.  Therefore.  PSC 
requests  that  the  Commission  determine 
whether  the  transaction  is  subject  to  the 
requirements  of  Section  203  after  a 
hearing  on  this  issue. 

On  March  17. 1980,  ACE  filed  a 
supplemental  petition  and  motion  for 
summary  disposition.  ACE  requests  that 
the  Commission  deny  PSCs  request  for 
a  hearing.  ACE  points  out  that  PSC  has 
not  alleged  that  the  unit  power  rates  are 
unjust  and  imreasonable,  only  that  it  is 
unable  to  determine  the  reasonableness, 
of  the  rates  from  the  information 
supplied.  Citing  FPC  Opinion  No.  701, 
Connecticut  Light  and  Power  Company, 
52  FPC  175  (1974),  ACE  contends  that 
the  rates  are  just  and  reasonable  since 
substantially  all  of  the  components  of 
the  unit  power  rates  will  precisely 
reflect  the  actual  costs  of  DPL’s  Indian 
River  Unit  No.  4.  Therefore.  ACE  asks 
that  PSC’s  request  for  a  hearing  on  the 
proposed  rates  be  denied  and  Uiat  the 
agreement  be  accepted  for  filing  and 
made  effective. 

ACE  requests  that  the  Commission 
deny  PSCs  request  for  hearing  under 
Section  203,  alleging  that  that  section 
does  not  apply  to  the  transaction  which 
is  a  unit  sale  of  capacity  and  energy 
rather  thtin  a  sale  or  lease  of  facilities. 


Furthermore,  ACE  requests  a 
declaration  of  this  Commission’s 
exclusive  jurisdiction  over  this 
transaction. 

On  April  11. 1980,  PSC  filed  an  answer 
to  ACE’s  supplemental  petition 
reiterating  its  request  for  an 
investigation  of  Ae  proposed  rates.  In 
the  alternative.  PSC  requests  the 
Commission  to  order  an  investigation 
under  Section  307  of  the  Federal  Power 
Act  With  respect  to  ACE’s  request  for  a 
declaration  of  FERCs  exclusive 
jurisdiction  over  this  transaction,  PSC 
contends  that  the  agreement  between 
DPL  and  ACE  creates  an  undivided 
cotenancy,  a  lease  or  a  sale  of  the 
facilities.  'Ilierefore,  under  Section 
201(b)  of  the  Federal  Power  Act  PSC 
contends  the  Commission’s  jurisdiction 
is  limited  to  the  rates  contained  in  the 
agreement  and  the  state  retains 
jurisdiction  over  disposition  of  the 
facilities. 

On  March  26, 1980,  Old  Dominion 
Electric  Cooperative  filed  an  untimely 
petition  to  intervene.  Old  Dominion 
states  that  it  is  negotiating  a  new 
wholesale  power  contract  between  DPL 
and  three  of  its  member  cooperatives 
and  any  decisions  in  the  instant 
submittal  will  have  a  bearing  on  the 
anticipated  wholesale  rates  applicable 
to  the  cooperatives.  Therefore,  it 
requests  to  be  a  party  to  any 
proceedings  in  this  docket. 

On  May  5, 1980,  the  Public  Advocate 
of  New  Jersey  (Advocate)  filed  an 
untimely  petition  to  intervene.  In  its 
petition  Advocate  states  its  support  for 
the  sale  by  DPL  to  ACE  and  requests 
that  the  Commission  act  promptly  and 
approve  the  contract 
Discussion 

The  Commission  finds  that  the 
transaction  between  DPL  and  ACE 
represents  a  unit  sale  as  defined  by 
Connecticut  Light  and  Power  Company, 
Opinion  No.  701,  52  FPC  175, 176  (1974): 

[A]  “unit  sale”  .  .  .  consists  of  the  sale  of 
a  specified  portion  of  the  capacity  of  a 
particular  generating  unit  to  a  second  utility 
for  a  specified  period  of  time.  The  buying 
utility  is  entitled  to  the  capacity  and 
associated  energy  of  that  portion  of  the  unit 
that  is  purchased  for  whidi  the  buyer  pays 
his  proportionate  share  of  all  of  the  fixed  and 
nuining  costs  of  the  unit  including  return  on 
investment  in  the  unit  Such  fixed  charges 
continue  to  be  paid  during  the  term  of  die 
contract  regardless  of  whether  the  unit  is  out 
of  service  for  scheduled  or  unscheduled 
maintenance. 

A  unit  sale  generally  consists  of  the 
sale  or  lease  of  the  output  of  a  unit  and 
dedication  of  its  capacity,  rather  than 
the  sale  or  lease  of  facilities  themselves. 
The  Commission’s  jurisdiction  to 
authorize  a  sale  or  lease  of  facilities  by 


a  public  utility  depends  upon  the 
existence  of  jurisdictional,  that  is, 
transmission,  facilities  which  are  part  of 
the  sale  or  lease.  Section  203  of  the  > 
Federal  Power  Act  Because  the 
transaction  involves  the  provision  of 
transmission  service,  rather  than  a 
specific  dedication  of  transmission  lines, 
the  transaction  does  not  involve  a  sale 
or  lease  of  transmission  facilities.*  The 
transmission  service  is  similar  to  that 
service  provided  by  DPL  to  other 
utilities,  whether  as  a  discrete  service  or 
as  a  component  of  its  firm  requirements 
or  interchange  services.  Therefore,  the 
Commission  shall  deny  the  PSC’s 
request  for  a  hearing  under  Section  203. 

DPL  utilizes  an  incremental  rate  of 
return  in  determining  the  monthly  fixed 
charges  associated  ^th  Indian  River 
Unit  No.  4.  In  light  of  the  unit  sale  nature 
of  the  transaction,  this  is  acceptable. 

See  Connecticut  Light  and  Power 
Company,  supra.  With  the  exception  of 
the  charges  for  the  cost  of  supervision 
and  general  administration,  ^e 
remaining  charges  for  production  costs 
associated  with  Indian  River  Unit  No.  4 
are  pro  rata  portions  (i.e.  one-eighth)  of 
the  actual  operation  and  maintenance 
expenses  of  the  unit.  Based  on  data  for 
supervision  and  general  administration 
costs  for  the  three  existing  Indian  River 
units,  these  charges  also  appear  to  be 
reasonable.  However,  DPL  has  indicated 
that  the  charges  are  to  be  escalated 
annually  by  the  average  rate  of  wage 
increases  for  DPL  employes.  ’This  will 
constitute  a  change  in  rate,  which  DPL 
must  file  under  Section  35.13  of  our 
regulations,  with  supporting  cost  data. 

Based  upon  our  review  of  average 
system  investment  and  costs,  we  v^l 
accept  DPL’s  proposed  transmission  rate 
of  $35,000  per  month. 

lilie  charges  proposed  by  DPL  are 
found  to  be  cost-justified  and  we  shall 
accept  these  rates  for  filing.  Because  the 
sale  is  to  commence  upon  the  date  of 
commercial  operation  of  the  unit,  which 
is  projected  to  be  the  fall  of  1980,  we 
shall  grant  DPL’s  request  for  a  waiver  of 
section  35.3  of  the  Commission’s 
regulations  and  permit  the  rates  to  go 
into  effect  as  of  that  date. 

The  allegations  raised  by  PAD.  PSC 
and  Old  Dominion  relate  to  the  question 
of  prudence.  They  claim,  alternatively, 
that  the  sale  of  coal-fired  Capacity  and 
energy  should  not  be  made  to  ACE,  or 
that  any  sale  actually  made  shoiild  be 
priced  at  average  (or  perhaps 
incremental)  system  costs.  Their 


*The  Commission  takes  no  position  at  this  time 
as  to  whether  it  would  determine  a  particular  unit 
sale  to  be  a  sale  or  lease  of  facilities  if  specific 
transmission  lines  were  assigned  to  the  transaction. 
The  factual  setting  of  the  particular  transaction  may 
dictate  the  result. 
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contention  is  that  the  sale  itself  or  the 
pricing  of  the  sale  will  force  DPL’s  firm 
brequirements  customers  to  pay  higher 
rates  than  would  have  existed  absent 
this  transaction.  Our  decision  to  accept 
the  proposed  agreement  for  filing  and 
permit  it -to  go  into  effect  without  a 
hearing  simply  means  that  the  rates  to 
ACE  do  not  appear  excessive.  Thus, 
there  is  no  basis  for  rejecting  DPL’s 
filing  under  the  Federal  Power  Act  This 
should  not  necessarily  be  construed  as  a 
determination  that  DPL  was  prudent  in 
arranging  this  transaction  as  it  relates  to 
cost  effects  on  DPL’s  other  customers. 

More  precisely,  we  make  no 
determination  here  as  to  whether  the 
rate  is  too  low  (whether  on  the  basis  of 
the  costs  of  the  particular  facility  or  on 
the  basis  of  system  average  or 
incremental  costs):  as  to  whether  the 
rate  is  so  low  as  to  increase  the  costs  of 
service  to  retail  and  wholesale 
requirements  customers  over  what  those 
costs  would  have  been  absent  the 
transaction;  or  as  to  whether  such  an 
increase  in  cost,  if  such  there  be,  is 
inconsistent  with  Delmarva’s  service 
obligations  to  its  retail  or  wholesale 
requirements  customers. 

Our  reading  of  FPC  v.  Sierra  Pacific 
Power  Company,  350  U.S.  348  (1956), 
would  not  preclude  these  parties, 
representing  DPL’s  other  customers, 
from  challenging  the  rate  for  any  of  the 
reasons  stated  in  that  opinion.  However, 
the  burden  upon  these  parties  is 
extremely  difficult  to  satisfy^ 

[W]hile  it  may  be  that  the  Commission  may 
not  normally  impose  upon  a  public  utility  a 
rate  which  would  produce  less  than  a  fair 
return,  it  does  not  follow  that  the  public 
utility  may  not  itself  agree  by  contract  to  a 
rate  affording  less  than  a  fair  return  or  that,  if 
it  does  so,  it  is  entitled  to  be  relieved  of  its 
improvident  bargain. ...  In  such 
circumstances  the  sole  concern  of  the 
Commission  would  seem  to  be  whether  the 
rate  is  so  low  as  to  adversely  affect  the 
public  interest — as  where  it  might  impair  the 
financial  ability  of  the  public  utility  to 
continue  its  service,  cast  upon  other 
consumers  an  excessive  burden,  or  be  unduly 
discriminatory. 

Sierra,  350  U.S.  at  355. 

This  is  not  a  simple  demonstration. 
Generally  speaking,  ofi-system  capacity 
and  energy  sales  have  a  salutary  effect 
on  the  costs  of  serving  native  loads 
because  they  permit  more  efficient 
utilization  of  utility  plants  and  other 
resources.  To  satisfy  the  Sierra  test  PAD 
and  the  other  protesters  would  be 
required  to  prove,  inter  alia,  that  DPL 
was  obligated  to  reserve  its  lowest  cost 
capacity  and  energy  for  customers  oUier 
than  ACE  and  that  the  Indian  River  imit 
sale  actually  increases  costs  of  service 
for  these  other  customers.  Regarding  fte 


latter  requirement,  we  note  that  DPL’s 
capacity  costs  should  be  significantly 
reduced  by  the  revenues  received  from 
ACE.  Moreover,  any  increase  in  energy 
charges  to  DPL’s  firm  requirements 
customers  resulting  from  this 
transaction  might  well  have  to  be 
calculated  for  same  periods  of  time  by 
the  difference  between  the  cost  of  coal 
that  would  have  been  used  to  generate 
the  50  MW  of  capacity  of  the  unit  and 
the  purchased  cost  of  economy  energy 
from  the  PJM  pool,  rather  than  by  the 
difference  between  the  cost  of  coal  and 
increased  usage  of  DPL  oil-fired  units,  as 
the  protesters  claim.  The  protesters 
would  have  to  show  that  this  energy 
charge  increase  more  than  offsets  the 
demand  charge  reduction  brought  about 
by  this  unit  sale. 

This  showing  would  have  to  involve  a 
comparative  analysis  of  DP&L’s  system 
costs  with  and  without  the  unit  sale  to 
ACE.  The  Commission -finds  that  DP&L’s 
pricing  methodology  is  proper  and 
believes  that  the  sale  not  increase 
overall  rates  to  DPL’s  firm  requirements 
customers. 

PAD,  PSC  and  Old  Dominion  have 
made  no  showing  that  would  warrant  a 
hearing  on  the  issue  of  whether  the  rates 
to  be  (barged  ACE  are  unreasonably 
low,  under  the  standards  of  Sierra. 
However,  our  denial  of  their  request  for 
a  hearing  shall  be  without  prejudice  to 
their  filing  of  an  appropriate  complaint 

With  the  exception  of  the  wage 
increase  adjustment  provision  discussed 
above,  DPL’s  rate  formulae  shall 
constitute  the  rates.  The  Commission 
shall  not  require  additional  filings  if  DPL 
charges  ACE  according  to  the  formula, 
but  shall,  of  course,  require  a  filing 
imder  Section  205  if  the  formiila  itself,  or 
any  of  its  components,  is  changed. 

The  Commission  orders: 

(A)  Waiver  of  the  Commission’s 
notice  requirement  under  Section  35.11 
of  the  relations  is  hereby  granted. 

(B)  Dehnarva  Power  &  Light 
Company’s  power  purchase  agreement 
with  the  Atlantic  City  Electric  Company 
is  hereby  accepted  for  filing  and 
permitted  to  go  into  effect  on  the  day 
that  Indian  River  Unit  No.  4  qualifies  as 
“installed  capacity”  under  the  PJM 
Agreement. 

(C)  With  the  exception  of  the  wage 
increase  adjustment  provision,  DPL’s 
rate  formulae  shall  constitute  the  rates. 

(D)  Dehnarva  Power  and  Light 
Company  shall  be  required  to  file  under 
section  35.13  of  the  Commission’s  rules 
and  regulations  for  any  future  change  in 
rates  under  the  filed  power  purchase 
agreement. 

(E)  The  petitions  to  intervene, 
including  the  late  petitions,  are  hereby 
granted  for  good  cause  shown,  subject 


to  the  Rules  and  Regulations  of  the 
Commission,  Provided,  however,  that 
participation  of  such  interveners  shall 
be  limited  to  the  matters  affecting 
asserted  rights  and  interests  specifically 
set  forth  in  their  petitions  to  intervene, 
and  Provided  fairer,  that  the  admission 
of  such  interveners  shall  not  be 
construed  as  recognition  by  the 
Commission  that  ^ey  might  be 
aggrieved  by  any  order  entered  in  this 
proceeding. 

(F)  The  interveners’  requests  for  a 
hearing  on  issues  relating  to  the  power 
purchase  agreement  are  hereby  denied. 

(G)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Lois  D.  Cashell, 

Acting  Secretary. 

[FR  Doc  80-20729  Filed  7-10-80;  ft45  am] 
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[ProJecU  Nos.  3196, 3197, 3198,  and  3199] 

Eastern  Iowa  &  Power  Cooperative; 
Applications  for  Preiiminary  Permit 

July  3. 1980. 

Take  notice  that  Eastern  Iowa  Light 
and  Power  Cooperative  (Applicant)  filed 
on  May  30, 1980,  four  applications  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)- 
825(r)]  for  the  projects  described  below. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Earl  E.  Jarvis, 
General  Manager,  Eastern  Iowa  light 
and  Power  Cooperative,  East  Fifth  and 
Sycamore,  Wilton,  Iowa  52778. 

Projects  Nos.  3196,  3197,  3198,  and 
3199  would  be  located  at  Mississippi 
River  locks  and  dams  Nos.  13, 17, 18, 
and  16,  respectively. 

Project  Description — ^The  four 
proposed  projects  would  each  utilize  an 
existing  U.S.  Army  Corps  of  Engineers’ 
lock  and  dam. 

Project  No.  3196  would  consist  of:  (1) 
a  new  powerhouse  constructed  along 
the  centerline  of  the  existing  non¬ 
overflow  eeulh  embeinkment,  about  75- 
feet  wide  and  900-feet  long,  containing 
35  generating  imits  with  a  total  installed 
capacity  of  17.5  MW;  (2)  a  69-kV 
transmission  line  approximately  11 
miles  long:  and  (3)  appurtenant  facilities. 
Applicant  estimates  die  annutd 
generation  would  average  about  83,000 
MWh. 

Project  No.  3197  would  consist  of:  (1) 
a  new  powerhouse,  constructed  along 
the  centerline  of  the  existing  non¬ 
overflow  earth  embankment,  about  75- 
feet  wide  and  90O-feet  long,  containing 
35  generating  units  with  a  total  installed 
capacity  of  10.5  MW;  (2)  a  69-kV 
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transmission  line  approximately  4  miles 
long;  and  (3)  appurtenant  facilities. 
Applicant  estimates  the  annual 
generation  would  average  about  43,000 
MWH. 

Project  No.  3198  would  consist  of:  (1) 
a  new  powerhouse,  constructed  along 
the  centerline  of  the  existing  non¬ 
overflow  earth  embankment,  about  75- 
feet  wide  and  900-feet  long,  containing 
35  generating  units  with  a  total  installed 
capacity  of  14  MW;  (2)  a  69-kV 
transmission  line  approximately  8  miles 
long;  and  (3)  appurtenant  facilities. 
Applicant  estimates  the  annual 
generation  would  average  about  83,000 
MWh. 

Project  No.  3199  would  consist  of:  Jl) 
a  new  powerhouse,  constructed  along 
the  centerline  of  the  existing  non¬ 
overflow  earth  embankment,  about  75- 
feet  wide  and  900-feet  long,  containing 
35  generating  units  with  a  total  installed 
capacity  of  14  MW;  (2)  a  69-kV 
transmission  line  approximately  2  miles 
long;  and  (3)  appurtenant  facilities. 
Applicant  estimates  the  annual 
generation  would  average  74,000  MWH. 

Purpose  of  Preliminary  Permit — N 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary  * 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  applications 
for  preliminary  permits.  (A  copy  of  each 
application  may  be  obtained  directly 
hrom  the  Applicant.)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  September  8, 1980,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  as  interested  person  to  file  the 
competing  application  no  later  than 
October  23, 1980.  A  notice  of  intent  must 
conform  with  the  requirements  of  18 
CFR  4.33  (b)  and  (c),  (os  amended,  44  FR 


61328,  October  25, 1979).  A  competing 
application  must  conform  with  the 
requirements  of  18  CFR,  4.33  (a)  and  (d), 
(as  amended,  44  FR  61328,  October  25, 
1979.) 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  desiring  to  be  heard 
or  to  make  any  protest  about  these 
applications  should  file  a  petiton  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  18  CFR,  1.8  or  1.10  (1979). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  S  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  Hie  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  comments,  protest  or 
petition  to  intervene  must  be  Hied  on  or 
before  September  8, 1980.  The 
Commission's  address  is:  825  North 
Capitol  Street  N.E.,  Washington,  D.C. 
20426.  The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20n4  Filed  7-10-60;  8:45  am| 

BILUNQ  CODE  MSO-BS-M 


IDocket  No.  CP80-421] 

Eastern  Shore  Natural  Gas  Co.; 
Application 

luly  3. 1980. 

Take  notice  that  on  June  20, 1980, 
Eastern  Shore  Natural  Gas  Company 
(Applicant),  P.O.  Box  615,  Dover, 
Delaware  19901,  fifed  in  Docket  No. 
CP80-421  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 
§  157.7(c)  of  the  Regulations  thereunder 
(18  CFR  157.7(c))  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  during  the 
12-month  period  commencing  with  the 
date  of  the  reques^d  order  and 
operation  of  facilities  to  make 
miscellaneous  rearrangements  on  its 
system,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  the  purpose  of 
its  request  for  this  budget-type  authority 
is  to  augment  its  ability  to  act  with 
reasonable  dispatch  in  making 
miscellaneous  rearrangements  of  its 


facilities  which  would  not  result  in  any 
material  change  in  the  transportation 
and  sales  service  cunently  rendered  by  . 
Applicant. 

The  total  cost  of  the  proposed 
facilities  would  not  exceed  $100,000 
which  cost  would  be  financed  f{om 
Applicant’s  cash  on  hand,  it  is  said. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  25, 
1980,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  purusant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-20715  Filed  7-10-80;  8:45  am| 

BILLING  CODE  6450-8S-M 

»  -  -  ■ 

[Project  No.  3076] 

Fayetteville,  N.C.,  City  of.  Public  Works 
Commission;  Application  for 
Preliminary  Permit 

July  3, 1980. 

Take  notice  that  City  of  Fayetteville, 
North  Carolina,  Public  Works 
Commission  (Applicant)  filed  on  March 
7, 1980,  an  application  for  preliminary 


Federal  Register  /  Vol.  45,  No.  135  /  Friday,  July  11,  1980  /  Notices 


46873 


permit  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  §§  791(a)-825(r)l  for 
proposed  Project  No.  3076  to  be  known 
as  Hope  Mills  Lake  No.  2  located  on  the 
Big  Rockfish  Creek  in  Cumberland 
County,  North  Carolina. 

Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  R.  A.  Meunch, 
Jr.,  Manager,  City  of  Fayetteville,  Public 
Works  Commission,  508  Person  Street 
(P.O.  Drawer  1089),  Fayetteville,  North 
Carolina  28302. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  an  existing 
dam,  400-foot  long  and  2l-foot  high;  (2)  a 
powerhouse  with  one  hydroelectric 
generating  unit  with  an  estimated 
installed  capacity  of  5,000  kW;  (3)  an 
existing  reservoir  with  a  surface  area  of 
approximately  89  acres;  (4)  a 
transmission  line  approximately  0.4  mile 
long  coimecting  to  the  Public  Works 
Commission’s  Distribiition  System;  and 
(5)  appurtenant  facilities. 

Purpose  of  Project — ^Project  energy 
would  be  utilized  in  meeting  power 
requirements  of  the  residents  of  the  City 
of  Fayetteville,  North  Carolina. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit — ^Applicant  seeks  issuance 
of  a  preliminary  permit  for  a  period  of  36 
months,  during  which  time  the  Applicant 
would  prepare  a  definitive  report 
concerning  engineering  and  economic 
feasibility  of  rehabilitating  the  existing 
project  structures  and  prepare  an 
environmental  report.  Applicant 
estimates  the  cost  of  studies  under  the 
permit  would  be  $50,000. 

Purpose  of  Preliminary  Permit— Pl 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  &e 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  the 
power,  and  all  other  information 
necessary  for  inclusion  in  an  application 
for  a  license. 

Agency  Comments — ^Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant)  Comments  shoiild 
be  confrned  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 


Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  August  13, 1980,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than 
October  13, 1980.  A  notice  of  intent  must 
conform  with  the  requirements  of  18 
CFR  4.33  (b)  and  (c),  (os  amended  44  FR 
61328,  October  25, 1979).  A  competing 
application  must  conform  with  the. 
requirements  of  18  CFR,  4.33  (a)  and  (d), 
(os  amended.  44  FR  61328,  October  2^ 
1979). 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  desiring  to  be  heard 
or  to  make  any  protest  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  18  CFR,  1.8  or  1.10  (1979). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  filed  on  or 
before  August  13, 1980.  The 
Commission’s  address  is:  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426.  The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20706  Filed  7-10-80: 8:45  ain| 

BILUNQ  CODE  84S0-8S-M 

[Project  No.  3077] 

Fayetteville,  NC,  City  of,  Public  Works 
Commission;  Application  for 
Preliminary  Permit 

July  3, 1980. 

Take  notice  that  City  of  Fayetteville, 
North  Carolina,  Public  Works 
Commission  (Applicant)  filed  on  March 
7, 1980,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  §§  791(a)— 825(r)]  for 
proposed  Project  No.  3077  to  be  known 
as  Hope  Mills  Lake  No.  1  located  on  the 
Little  Rockfish  Creek  in  Cumberland 
County,  North  Carolina. 
Correspondence  with  the  Applicant 


should  be  directed  to:  Mr.  R.  A.  Muench, 
Jr.,  M€uiager,  City  of  Fayetteville,  Public 
Works  Commission,  508  Person  StreeL 
(P.O.  Drawer  1089),  Fayetteville,  North 
Carolina  28302. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  an  existing 
dam  400-feet  long  and  27-feet  high;  (2) 
one  outdoor  hydroelectric  generating 
unit  with  an  estimated  capacity  of  4,000 
kW;  (3)  an  existing  reservoir  with  a 
surface  area  of  approximately  60  acres; 
(4)  a  transmission  line  approximately  1.1 
miles  long  connecting  to  the  Pubfic 
Works  Commission’s  distribution 
system;  and  (5)  appurtenant  facilities. 

Purpose  of^ject — Project  energy 
would  be  utilized  in  meeting  power 
requirements  of  the  residents  of  the  City 
of  Fayetteville,  North  Carolina. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit — Applicant  seeks  issuance 
of  a  preliminary  permit  for  a  period  of  36 
months,  during  which  time  the  Applicant 
would  prepare  a  definitive  report 
concerning  engineering  and  economic 
feasibility  of  rehabilitating  the  existing 
project  structures  and  prepare  an 
environmental  report.  Applicant 
estimates  the  cost  of  studies  under  the 
permit  would  be  $50,000. 

Purpose  of  Preliminary  Permit— A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  Ae 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  all  other  necessary  information  for 
inclusion  in  an  application  for  a  license. 

Agency  Camments — ^Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  August  13, 1980,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than 
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October  13. 1980.  A  notice  of  intent  must 
conform  with  the  requirements  of  18 
CFR  4.33  (b)  and  (c),  [as  amended  FR 
61328,  October  25, 1979).  A  competing 
application  must  conform  with  the 
requirements  of  18  CFR,  4.33  (a)  and  (d), 
[as  amended,  44  FR  61328,  October  25, 
1979.) 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  desiring  to  be  heard 
or  to  make  any  protests  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  ^actice  and 
Procedure,  18  CFR,  1.8  or  1.10  (1979). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  S  1.10  for 
protests. 

In  determining  the  appropriate  action 
to  take,  the  Commission  will  consider  ail 
protests  or  other  comments  filed,  but  a 
person  who  merely  files  a  protest  or 
comments  does  not  become  a  party  to 
the  proceeding.  To  become  a  party,  or  to 
participate  in  any  hearing,  a  person 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission’s 
Rules,  any  comments,  protest,  or 
peitition  to  intervene  must  be  filed  on  or 
before  August  13, 1980.  The 
Commission’s  address  is:  825  North 
Capitol  Street  N.fi.,  Washington,  D.C. 
20426.  The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20709  Piled  7-10.80;  8:45  am) 

BHXma  CODE  64S0-eS4l 

(Docket  No.  RA80-34] 

Gateway  Texaco;  Filing  of  Petition  for 
Review 

July  3, 1980 

Take  notice  that  Gateway  Texaco  on 
May  6, 1980,  filed  a  Petition  for  Review 
under  42  U.S.C.  7194(b)  (1977  Supp.) 
born  an  order  of  the  Secretary  of  Energy. 

Copies  of  the  petition  for  review  have 
been  served  on  the  Secretary, 
Department  of  Energy,  and  all 
participants  in  prior  proceedings  before 
the  Secretary. 

Any  person  desiring  to  be  heard  with 
reference  to  such  filing  should  on  or 
before  July  17, 1980,  file  a  petition  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission,  825  Nordi 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8).  Any  person 
wishing  to  become  a  party  or  to 
participate  as  a  party  must  file  a  petition 


to  intervene.  Such  petition  must  also  be 
served  on  the  parties  of  record  in  this 
proceeding  and  the  Secretary  of  Energy 
through  John  McKenna,  Office  of 
General  Coimsel,  Department  of  Energy, 
Room  5142, 12th  and  Pennsylvania  Ave., 
N.W.,  Washington,  D.C.  20461.  Copies  of 
the  petition  for  review  are  on  file  %vith 
the  Commission  and  are  available  for 
public  inspection  at  Room  1000, 825 
North  Capitol  St.,  N.E.,  Washington,  D.C. 
20426. 

Kenneth  F.  numb. 

Secretary. 

|FR  Doc.  88-20716  Piled  7-10.80;  8:45  ani| 

BILUNO  CODE  e490-8S-M 

(Docket  No.  EL80-22] 

General  Public  Utilities  Corp4  Order 
Establishing  Hearing  Procedures  and 
Denying  Motion  for  Interim  Relief 

July  2, 1980 

On  March  21, 1980,  the  General  Ihiblic 
Utilities  Corporation  (GPU)  filed  a 
complaint  and  request  for  tovestigation 
under  Section  206(a)  of  the  Federal 
Power  Act.  GPU  sought  an  investigation 
of  the  provision  of  the  Pennsylvania- 
New  Jersey-Maryland  Interconnection  * 
Agreement  (PJM  Agreement)  which 
specifies  a  "split-savings”  pricing 
formula  for  sales  of  energy  by  other  PJM 
participants  to  the  three  operating 
subsidiaries  of  GPU.  The  GPU  operating 
companies  must  purchase  such  energy 
to  replace  the  energy  that  would  have 
been  provided  by  ^e  jointly-owned 
Three  Mile  Island  nuclear  generating 
station  (TMI)  which  will  be  out  of 
service  for  a  considerable  period  of  . 
time.* 

GPU  alleged  that  the  split-savings 
provision  in  the  PJM  Agreement,  as  it 
applies  to  the  energy  purchased  to 
replace  energy  that  would  have  come 
from  TMI,  results  in  revenues 
substantially  in  excess  of  sellers’  costs. 
GPU  requested  that  the  Commission 
order  that  the  sales  of  such  replacement 
energy  to  the  GPU  operating  companies 
be  made  at  a  price  equal  to  the  seller’s 
incremental  production  cost  plus  any 
other  costs  reasonably  allocable  to 
supplying  such  service. 

GPU  filed  simultaneously  with  its 
complaint  a  motion  requesting  that  the 
Commission  issue  an  interim  order 
adopting  GPU’s  proposed  energy  pricing 
formula  until  a  final  order  is  issued  or 
the  Number  One  unit  of  TMI  resumes 
the  generation  of  electricity  on  a 
continuing  basis.  GPU  also  requested  in 
its  motion  that  the  Commission  grant 
this  interim  relief  in  the  order  initiating 


'  Notice  of  GPU's  complaint  and  motion  for 
interim  relief  was  issued  on  March  31, 1980,  with 
responses  due  on  or  before  April  30, 1980. 


the  proceeding  or  that,  in  the  event  the 
Commission  does  not  do  this,  the 
Commission  phase  the  proceeding  in 
order  that  immediate  attention  be 
focused  upon  whether  an  interim  order 
granting  the  relief  described  above 
should  issue. 

On  May  2, 1980,  the  Commission 
ordered  a  conference  of  all  parties  for 
the  purpose  of  reviewing  with  senior 
Commission  advisory  stafi,  presiding  at 
the  conference,  the  issues  involved  in 
the  docket  and  the  prospects  for 
settlement.  The  Stafi  reported  back  on 
May  14, 1980  that  the  conference  did  not 
result  in  a  settlement  agreement.  It  is 
therefore  necessary  to  order  further 
proceedings  in  this  docket. 

Discussion 

It  is  apparent  from  the  pleadings  in 
this  case  that  there  are  niunerous 
disputed  issues  of  material  fact  among 
the  parties.  It  appears  that  the  split 
savings  provision  in  the  PJM  Ag^ement 
may  result  in  unjust  and  unreasonable 
prices  for  replacement  energy  being 
purchased  by  the  GPU  operating 
companies  under  the  PJM  Agreement, 
given  the  extended  outage  oif  the  TMI 
plant.  We  shall  therefore  order  an 
investigation  and  hearing  on  the 
question  of  the  reasonableness  of  the 
split  savings  provision  of  the  PJM 
Agreement  as  it  applies  to  purchases  of 
replacement  energy  by  the  GPU 
operating  companies  while  the  TMI 
units  are  out  of  service.  However,  we  do 
not  believe  that  this  investigation  and 
bearing  should  be  limited  to  the  question 
of  pool  energy  pricing  alone.  The  pricing 
structure  of  a  power  pool  agreement  is 
the  result  of  an  economic  balance  of 
both  capacity  and  energy  cost  factors 
whose  reasonableness  can  only  be 
determined  by  a  comprehensive  review. 

Some  of  the  petitions  to  intervene 
have  proposed  that  the  Commission 
order  a  broader  investigation  than  that 
sought  by  GPU.  GPU  has  requested  an 
expedited  proceeding.  If  we  were  to 
expand  the  scope  of  this  investigation 
beyond  the  specific  circumstances  of 
GPU’s  complaint,  it  would  be  unlikely 
that  the  proceedings  could  be  concluded 
in  time  to  afford  GPU  any  meaningful 
relief  that  may  be  found  warranted. 
Therefore,  we  shall  decline  to  broaden 
the  inquiry  in  this  complaint  proceeding. 

GPU’s  request  for  interim  relief  must 
be  denied.  Tbe  PJM  Agreement  is  a  rate 
schedule  that  has  previously  been 
accepted  for  filing  and  allowed  to  go 
into  effect  without  suspension.  The 
Commission’s  power  to  require  that  such 
a  rate  schedule  be  amended,  absent  a 
filing  by  the  parties  to  the  PJM 
Agreement  under  Section  205  of  the 
Federal  Power  Act,  comes  from  Section 
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206  of  the  Act  and  is  only  prospective  in 
nature. 

Because  of  the  numerous  material 
issues  of  fact  that  exist  among  the 
parties,  it  would  be  inappropriate  for  the 
Commission  to  act  before  allowing  the 
parties  an  opportunity  to  make  a  record 
on  these  factual  issues.  In  view  of  the 
economic  balances  in  a  power  pool 
agreement,  noted  previously,  it  would 
also  be  inappropriate  to  phase  the 
proceeding  as  requested  by  GPU. 

The  investigation  is  to  encompass  the 
reasonableness  of  split-savings  pricing 
as  it  relates  to  TMI  replacement  powrer, 
including  the  interrelationship  of  other 
pool  pricing  or  cost  factors  as  may  bear 
upon  the  reasonableness  of  such 
intrapool  economy  pricing.  In  view  of 
the  extent  to  whi(±  GPU  has  been 
relying  on' pool  economy  purchases,  we 
shall  also  order  an  expedited 
proceeding. 

The  Commission  orders: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Section  402(a)  of  the  Department  of 
Energy  Act  and  by  the  Federal  Power 
Act,  specifically  Section  206,  and  by  the 
Commission’s  Rules  of  Practice  and 
Procedure  and  the  Regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  1), 
a  public  evidentiary  hearing  shall  be 
held  to  determine  whether  Ae  PJM 
Agreement  is  unjust,  unreasonable, 
unduly  discriminatory  or  preferential,  or 
otherwise  unlawful  as  it  relates  to  sales 
of  energy  by  PJM  members  to  GPU 
subsidiary  companies  to  replace  energy 
that  would  have  been  supplied  by  TMI. 

(B)  A  presiding  administrative  law 
ju^e,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  discovery 
conference  in  this  proceeding  to  be  held 
within  10  days  of  the  issuance  of  this 
order  in  a  hearing  room  of  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
D.C.  20426.  This  conference  shall  be  for 
the  purpose  of  expediting  discovery  and 
resolving  any  initial  controversies 
relating  to  data  requests  and  discovery. 
The  presiding  judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
upon  all  motions  (except  motions  to 
consolidate  or  sever  and  motions  to 
dismiss),  as  provided  for  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(C)  GPU’s  motion  for  issuance  of 
interim  order  is  hereby  denied. 

(D)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 


By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20731  Piled  7-10.«k  8:45  ami 
BtLLINQ  CODE  MSO-W-M 

[Project  Na  318^ 

Harrison  Western  Corp.;  Application 
for  Preliminary  Permit 

July  2, 1980. 

Take  notice  that  Harrison  Western 
Corporation  (Applicant)  filed  on  May  27, 
1980,  and  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  §§  7gi(a)-825(r)]  for 
proposed  Project  No.  3187  to  ^  known 
as  Ae  Granby  Project  located  on  the 
Colorado  River  near  the  town  of 
Granby,  Grand  County,  Colorado,  at  the 
existing  Grandby  Dam  owned  by  the 
United  States  Water  and  Power 
Resources  Service  (Township  2  North, 
Range  76  West  N.hiP.M.). 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Warren 
Harrison,  Engineering  Manager, 

Harrison  Western  Corporation,  1208 
Quail  Street,  Lakewood  Colorado  80215. 

Project  Description— The  proposed 
project  would  utilize  an  existing 
government  dam  and  would  consist  of  a 
powerhouse  with  four  Ossberger 
turbines  connected  to  four  generators 
with  a  total  rated  capacity  of  2,300  kW. 
A  transmission  line  with  a  minimum 
length  of  12,000  feet  would  be  required. 
The  project  could  generate  up  to 
17,400,000  kWh  annually,  which  would 
save  the  equivalent  of  28,600  barrels  of 
oil  or  8,000  tons  of  coal. 

Purpose  of  Project — ^Power  generated 
by  the  project  would  be  sold  to  either 
the  Rural  Qectric  Associate  or  Public 
Service  Company  of  Colorado. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit— The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies.  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $60,000. 

Purpose  of  Preliminary  Permit — A 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  Uie 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 


proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Purpose  of  Preliminary  Permit — ^A 
preliminary  permit  does  not  apthorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  hrom  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit.  (A  copy  of  the 
application  may  be  obtained  d^ctly 
fanm  the  Applicant)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  purpose  of  a  permit 
as  described  in  this  notice.  No  o^er 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  /^plications — Anyone 
desiring  to  ^e  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  September  2, 1980,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  file  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than 
November  3, 1980.  A  notice  of  intent 
must  conform  with  the  requirements  of 
18  CFR  4.33  (b)  and  (c),  (as  amended,  44 
FR  81328,  October  25. 1979).  A 
competing  application  must  conform 
with  the  requirements  of  18  CFR,  4.33  (a) 
and  (d),  (as  amended,  44  FR  61328, 
October  25. 1979.) 

Comments,  Protests,  or  Petitions  to. 
Intervene — ^Anyone  desiring  to  be  heard 
or  to  make  any  protest  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  18  CFR,  1.8  or  1.10  (1979). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  conunents  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
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in  accordance  with  the  Commission’s 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  filed  on  or 
before  September  2. 1980.  The 
Commission's  address  is:  825  North 
Capitol  Street,'  N.E..  Washington,  D.C. 
20426.  The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc  ao-20732  Piled  7-10-60;  8:45  ami 
BHUNQ  CODE  6450-W-M 


[Docket  No.  ER80-4921 

Idaho  Power  Co.;  Filing 

July  2, 1980. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Idaho  Power 
Company  on  June  27, 1980,  tendered  for 
filing  a  proposed  increase  in  rates  in  this 
contract  for  sales  of  electric  power  and 
energy  to  C  P  National's  Oregon 
Division,  as  filed  with  the  Commission 
and  designated  as  Idaho’s  Rate 
Schedule  FPC  No.  57  and  to  C  P 
National's  Nevada  District,  as  filed  with 
the  Commission  and  designated  as 
Idaho’s  Rate  Schedule  No.  30.  The 
proposed  changes,  requested  to  become 
effective  on  September  1, 1980,  would 
increase  revenues  firom  jurisdictional 
sales  and  service  by  approximately 
$5,288,218  fit>m  C  P  National — Oregon 
and  by  $678,917  fiom  C  P  National^ 
Nevada,  based  on  the  12-month  period 
ending  December  31. 1980. 

The  Company  states  that  the  proposed 
increase  in  rates  is  required  to  offset  the 
effect  of  increased  operating  expenses, 
capital  costs  and  plant  additions. 

Copies  of  the  filing  were  served  upon 
C  P  National  the  Public  Utility 
Commissioner  of  Oregon,  the  Idaho 
Public  Utilities  Commission  and  Uie 
Nevada  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Sections  1.8  and  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8. 1.10).  All  such 
petitions  or  protests  should  be  filed  on 
or  before  July  25. 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  Ae  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Kennedi  F.  Plumb, 

Secretary. 

(FR  Ooc.  80.20743  filed  7-10-80;  8:45  am) 

BIUJNQ  CODE  64S0-SS-M 


[Docket  No.  ER80-493] 

Interstate  Power  Co.;  Proposed  Tariff 
Change  * 

July  2, 1880. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  June  27, 1980, 
Interstate  Power  Company  (Interstate) 
tendered  for  filing  a  Stipulation  and  a 
Transmission  Utilization  Agreemenl 
both  dated  June  2. 1980,  between 
Cooperative  Power  Association  (CPA) 
and  Interstate.  The  new  Transmission 
Utilization  Agreement  was  necessitated 
by  the  cancellation  of  a  previous 
agreement  effective  as  of  August  15. 

1980  (Rate  Schedule  F.P.C.  No.  88).  The 
new  agreement  would  increase  revenues 
by  $311,432  based  on  the  12  month 
billing  period  ending  August,  1980. 

Interstate  states  that  the  reason  for 
the  change  is  to  provide  continuity  of 
service  and  to  offset  a  decline  in  overall 
rate  of  return  due  to  increased  costs  of 
operation. 

Interstate  proposes  an  effective  date 
of  August  16, 1980,  and  states  that  filing 
information  was  served  upon  CPA. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington,  DC.  20426,  in  accordance 
with  Section  1.6  and  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8, 1.10).  All  such 
petitions  or  protests  should  be  filed  on 
or  before  July  25, 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-20733  Filed  7-10-80;  8:45  am) 

BIUINO  CODE  MSO-aS-M 


[Docket  No.  QP80-15] 

Michigan  Wisconsin  Pipe  Line  Co.; 
Further  Notice  of  Third-Party 
Protests  * 

July  3. 1980. 

Take  notice  that  in  accordance  with 
the  procedures  established  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  in  Order  No.  23-B,*and 
"Order  on  Rehearing  of  Order  No.  23- 
B.’’’  the  Staff  of  the  Commission  on 
February  1. 1980  and  April  11, 1980, 
protested  the  assertion  by  the  Michigan- 
Wisconsin  Pipe  Line  Company  (Mich- 
Wisc)  and  certain  producers  that  the 
contracts  identified  in  Staff’s  protest 
constitute  contractual  authority  for  the 
producers  to  charge  and  collect  any 
applicable  maximum  lawful  price  under 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA). 

Staff  stated  that  the  contracts 
identified  in  Appendix  A  of  this  notice 
do  not  constitute  the  contractual 
authorization  for  the  producers  to 
increase  prices  to  the  extent  claimed  by 
Mich-Wisc  in  its  evidentiary 
submission. 

(On  December  27, 1979,  January  7  and 
15. 1980,  and  February  11. 1980,  Mich- 
Wisc  supplemented  its  evidentiary 
submission.  Staff’s  protests  to  the 
contracts  listed  in  Appendix  A  to  this 
notice  are  allegedly  a  result  of  these 
supplements  by  Mich-Wisc.  Staff 
pre^ously  protested  certain  contracts 
listed  in  Mich-Wisc’s  original 
evidentiary  submission.  See 
"Commission  Staff  Protest  of  Alleged 
Contractual  Authority  to  Charge  NGPA 
Rates.”  filed  in  this  docket  by  Staff  on 
December  21, 1979.  These  earlier 
protests  were  listed  in  Appendix  A  of 
the  "Notice  of  Third-Party  Protests,” 
issued  by  the  Commission  in  this  docket 
on  February  1. 1980.) 

Any  person,  other  than  the  pipeline 
and  the  seller,  desiring  to  be  heard  or  to 
make  any  response  with  respect  to  these 
protests  should  file  with  the 
Commission,  on  or  before  July  21, 1980,  a 
petition  to  intervene  in  accordance  with 
18  CFR  1.8.  The  seller  need  not  file  for 
intervention  because  imder  18  CFR 


'The  term  “third-party  protest"  refers  to  a  protest 
filed  by  a  party  who  is  not  a  party  to  the  contract 
which  is  protested. 

*  “Order  Adopting  Final  Regulations  and 
Establishing  Protest  Procedure,"  Docket  No.  RM79- 
22,  issued  June  21, 1979. 

*  Docket  No.  RM79-22,  issued  August  6, 1979. 
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154.94(j](4)(ii),  the  seller  in  the  first  sale 
is  automatically  joined  as  a  party. 
Kenneth  F.  Plumb, 

Secretary. 

Appendix  k.—Rate  Schedule  Number  or  Contract 
Date— Michigan  and  Wisconsin 


Producer 

Date 

Sequence 

No. 

5 

405 

9/20/78 

1,069 

360 

2/22/78 

712 

401 

131 

141 

439 

322 

Hetorwich  S  Payne,  Inc . 

40 

561 

8/4/78 

625 

7/13/78 

999 

792 

71 

Petroleum  Intematiortal,  Inc _ _ 

5/1/79 

1,349 

412 

150 

195 

141 

314 

1,084 

378 

147 

8/29/78 

1,000 

9/19/78 

211 

|FR  Doc  80-20717  Filed  7-10-80;  8:45  am) 

BILUNQ  CODE  8450-85-41 

Michigan  Wisconsin  Pipe  Line  Co.; 
Pipeline  Rates:  Louisiana  Rrst  Use  Tax 

July  3. 1980. 

In  the  matter  of  Michigan  Wisconsin 
Pipe  Line  Company  (Do^et  No.  RP79- 
43).  Natural  Gas  Pipeline  Company  of 
America  (Docket  No.  RP79-38),  Northern 
Natural  Gas  Company  (Docket  No. 
RP79-41),  Panhandle  Eastern  Pipe  Line 
Company  (Docket  No.  RP79-34),  Sea 
Robin  Pipeline  Company  (Docket  No. 
RP79-45).  Southern  Natural  Gas 
Company  (Docket  No.  RP79-48]. 
Tennessee  Gas  Pipeline  (Docket  No. 
RP79-52),  Texas  Eastern  Transmission 
Corporation  (Docket  No.  RP79-40), 

Texas  Gas  Transportation  Corporation 
(Docket  No.  RPTS^l),  Trunkline  Gas 
Company  (Docket  No.  RP79-33), 
Transcontinental  Gas  Pipe  Line 
Corporation  (Docket  No.  RP79-46), 
United  Gas  IMpe  Line  Company  (Docket 
No.  RP79-44). 

Order  Denying  Rehearing 

Applications  for  rehearing  of  the 
Commission’s  March  30  order  in 
Arkansas  Lousisana  Gas  Company,  et 
ai.  Docket  Nos.  RP70-53  et  a/.*  have 
been  filed  by  twelve  pipelines.*  In  Order 


'Arkansas  Lousiana  Gas  Co.,  et  al..  Docket  Nos. 
RP79-53,  RP7a-M,  et  al,  “Order  Accepting  Certain 
Tariff  Sheets,  Conditionally  Accepting  Certain 
Tariff  Sheets  and  Rejecting  Certain  Other  Tariff 
Sheets  Which  Reflect  the  Louisiana  First  Use  Tax  in 
Pipeline  Rates  Pursuant  to  Order  Nos.  10, 10-A,  and 
10-B”  (March  30, 1079),  44  Fed.  Reg.  21330  (April  10, 
1979)  (hereinafter  “March  30  O^er"). 

’Michigan  Wisconsin  Pipe  Line  Company, 

Natural  Gas  Pipeline  Company  of  America, 
Northern  Natural  Gas  Company,  Panhandle  Eastern 
Pipe  Line  Company,  Sea  Robin  Pipeline  Company, 


No,  lO-C,*  issued  on  April  24. 1980,  the 
Commission  addressed  the  issues  raised 
in  the  applications  for  rehearing,  which 
are  the  subject  of  the  instant  order.  The 
Commission  therefore  denies  the 
applications  for  rehearing  except  as 
provided  in  Order  No.  10^ 

The  Commission  Orders: 

The  applications  for  rehearing  of  the 
March  30  order  are  denied  except  as 
provided  in  Order  No.  10-C. 

By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  80-20718  Filed  7-10-80;  8:45  am) 

BlIXING  CODE  6450-e5-M 


[Docket  No.  ER80-491] 

New  York  Power  Pool;  Filing 

July  2, 1980. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  June  27, 1980,  the 
New  York  Power  Pool  (NYPPj, 
consisting  of  Central  Hudson  Gas  & 
Electric  Corporation,  Consolidated 
Edison  Company  of  New  York,  Inc., 

Long  Island  Lighting  Company.  New 
York  State  Electric  &  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities.  Inc.,  and 
Rochester  Gas  and  Electric  Corporation, 
filed  an  amendment  to  the 
Interconnection  Agreement  between 
NYPP  and  Ontario  Hydro  (“OH”),  dated 
March  1. 1977.  PASNY,  the  only  other 
member  system  of  NYPP,  is  not  a  party 
to  the  Agreement  or  this  Amendment 

This  proposed  Amendment 
supplements  Article  Vn  of  the 
Interconnection  Agreement  by  providing 
that  in  case  of  war  or  other  emergency 
as  provided  in  Section  202  of  the  Federal 
Power  Act  as  amended,  the  Agreement 
is  terminable  upon  order  of  the 
Department  of  Energy.  The  Amendment 
also  modified  and  si4)plements  Article  X 
of  the  Interconnection  Agreement  by 
providing  that  each  party  shall  maintain 
billing  records  for  at  least  90  days 
subsequent  to  each  transaction. 

The  proposed  Amendment  expands 
the  present  provisions  for  economy 
energy  transactions  between  OH  and 
NYPP  to  allow  for  inclusion  of  remote 


Southern  Natural  Gas  Company,  Tennessee  Gas 
Pipeline  Company,  Texas  Gas  lYansmission 
Corporation,  Trunkline  Gas  Company,  y 
Transcontinental  Gas  Pipe  Line  Corporation,  United 
Gas  Pipe  Line  Company,  and  Texas  Eastern 
Transmission  Corporation. 

'Order  No.  10-C,  State  of  Louisiana  First  Use  Tax 
in  Pipeline  Rate  Cases,  Dodiet  No.  RM78-23, 

“Order  Modifying  Prior  Orders  and  Amending 
Regulations"  (April  24, 1980),  45  Fed.  Reg.  29011 
(May  1, 1980). 


systems  not  signatories  to  the 
Interconnection  Agreement.  The 
proposed  arrangements  are  intended  to 
facilitate  the  supply  of  customer  load 
with  the  most  economical  generation 
available. 

The  proposed  Amendment  increases 
the  demand  charges  for  daily  capacity 
power  and  Short-Term  Power.  Ihe 
Amendment  increases  the  charge  for  use 
of  Transmission  facilities  for  Short-Term 
Power  reserved  from  a  third  party 
external  to  the  Interconnection 
Agreement.  The  Amendment^so 
slightly  decreases  the  hourly  demand 
charge  for  the  use  of  generation  facilities 
for  the  purchase  of  Ofi-Peak  energy. 

NYPP  requests  waiver  of  the 
Commission’s  notice  requirements  to 
allow  for  an  effective  date  of  July  1, 

1979. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protests  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N£.,  Washington, 
D.C  204^  in  accordance  with  Sectiona 
1.8  and  1.10  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  July  25, 

1980.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  ts^en,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  fil^  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  80-20736  filed  7-10-80;  8:45  am) 

Buxmo  CODE  4450-aS-M 


[Docket  llaCP80-423] 

Panhandle  Eastern  Pipe  Line  Co,; 
Application 

July  3. 1980. 

Take  notice  that  on  June  23, 1980, 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant).  P.O.  Box  1642,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP^ 
423  an  application  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  ad^tional  compression 
facilities  on  its  pipeline  system  in 
Carson  County,  Texas,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Applicant  proposes 
herein  to  construct  and  operate  facilities 
for  an  additional  2,190  compressor 
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horsepower  at  its  existing  Armour 
Compressor  Station,  located  in  Carson 
County,  Texas.  Applicant  asserts  that 
these  additional  compressimi  facilities 
are  required  to  attach  newly  discovered 
supplies  of  nahu-al  gas  to  its  pipeline 
system  to  supplement  declin^ 
traditional  supply  sources  in  order  to 
assist  Applicant  in  delivering 
contractaidly  committed  volumes  of 
natural  gas  to  its  main  line  system. 

The  total  cost  of  the  proposed 
facilities  is  estimated  to  be  $2,387,000 
which  cost  would  be  financed  with 
funds  on  hand,  it  is  stated. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  24, 
1980,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  ihe  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  die 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  odierwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Pliunb, 

Secretary. 

|FR  Doc.  80-20719  Hied  7-1040;  8:49  am] 

BHXINQ  OOOe  64S0-«S-H 


[Docket  No.  CP80-405] 

PanhancNe  Eastern  Pipe  Line  Co.; 
Application 

July  3. 1980. 

Take  notice  that  on  June  18, 1980, 
Panhandle  Eastern  Pipe  Line  Compeuiy 
(Applicant),  P.O.  Box  1642,  Houston, 
Texas,  77001,  filed  in  Docket  No.  CF80- 
405  an  application  for  a  disclaimer  of 
jurisdiction,  or  alternatively,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  continued  sale 
and  delivery  of  natural  gas  to  5  small 
distributors  in  the  gas  supply  portion  of 
Applicant’s  system  in  Texas  and 
Oklahoma,  all  as  more  fully  set  forth  in 
the  application  vtdiich  is  on  file  widi  die 
Com^ssion  and  open  to  public 
inspection. 

Applicant  proposes  to  continue  to  sell 
and  deliver  natural  gas  to  the  following 
distributors: 

(1)  Hi-Plains  Utility,  Inc.,  serving  the  City  of 
Gmver,  Texas,  contract  demand  of  1,700  Mcf 
per  day. 

(2)  Morse  Utility  Company,  serving  the 
Town  of  Morse,  Texas,  contract  demand  of 
300  Mcf  per  day. 

(3)  City  of  Stinnett,  Texas,  contract  demand 
of  1,000  Mcf  per  day. 

(4)  Town  of  Hardesty,  Oklahoma,  contract 
demand  of  1,000  Mcf  per  day. 

(5)  Sailing  Public  Works  Authority  of 
Oldahoma,  contract  demand  of  1,000  Mcf  p» 
day. 

Applicant  states  that  the  initiation  of 
deliveries  to  these  distributors  was 
premised  upon  their  intrastate  character, 
the  statutory  gathering  exemption,  and 
the'Consumption  within  the  state  of 
production  condition.  Applicant  also 
states  that  in  the  case  of  Gruver,  Texas, 
the  commencement  of  deliveries 
predated  passage  of  the  Natural  Gas 
Act  Because  of  subsequent  changes  in 
the  source  of  supply  feeding  Applicant’s 
facilities  in  Oklahoma,  as  well  as 
evolving  legal  developments.  Applicant 
presents  these  matters  to  the 
Commission  for  disposition,  either  by 
disclaimer  of  jurisdiction  or  authorizing 
continuation  of  the  sales. 

Applicant  states  diat  in  the  case  of 
Stinnet  Morse,  and  Gruver,  Texas,  all  of 
the  gas  delivered  to  the  distributors  is 
produced  and  gathered  within  Texas, 
and  there  is  no  commingling  of  gas  from 
other  states  prior  to  such  deliveries. 
Applicant  notes  that  the  gas  for  the 
distribution  systems  is  drawn,  however, 
firom  lines  which  are  transporting  gas  in 
interstate  commerce,  fuid  for  whic^ 
certificates  of  public  convenience  and 
necessity  have  been  obtained  fit)m  the 
Commission.  Applicant  states  that  in  the 
case  of  Soiling,  Oklahoma,  although  the 
distribution  system  is  located  in  a 


production  and  gathering  area  adjacent 
to  local  supplies  entering  Applicant’s 
system,  it  is  presently  supplied  by 
commingled  streams  of  Texas  and 
Oklahoma  gas.  It  is  stated  that  in  the 
case  of  Hardesty,  Oklahoma,  all  of  the 
gas  delivered  to  the  distributor  is 
produced  and  gathered  within 
Oklahoma,  also  within  the  area  of 
production. 

Applicant  states  that  the  5  distribution 
systems  supply  residential  and 
commercial  customers  which  require 
continuity  of  service.  Applicant  states 
diat  there  would  be  no  additional 
service  area  or  commitment,  and  no 
additional  gas  supply  requirement.  It  is 
stated  that  service  would  be  provided 
for  these  distributors  under  Applicant’s 
Rate  Schedule  SG-3. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  24, 
1980,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  Sccordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federd 
Energy  Regulatory  Comimission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
die  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  su^  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  odierwise  advised,  it  will  be 
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unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary, 

|FR  Doc  80-20720  Hied  7-10-80;  8:45  am] 

WLUNQ  CODE  MSO-SS-M 


[Docket  No.  CP80-404] 

Panhandle  Eastern  Pipeline  Co.  and 
Trunkline  Gas  C04  Aj^lication 

July  3, 1980. 

Take  notice  that  on  June  19, 1980, 
Panhandle  Eastern  Pipeline  Company 
(Panhandle),  P.O.  Box  1642,  Houston, 
Texas  77001,  and  Trunkline  Gas 
Company  (Trunkline),  P.O.  Box  1642, 
Houston,  Texas  77001,  filed  in  Docket 
No.  CP80-404  a  joint  application 
pursuant  to  Section  311(a)(1)  of  the 
Natural  Gas  Policy  Act  of  1978  and 
Section  284.107(a)  of  the  Commission's 
Regulations  for  authorization  to 
transport  natural  gas  for  the  system 
supply  of  Central  Illinois  Light  Company 
(CILCO),  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicants  request  authorization  to 
transport  gas  on  behalf  of  CILCO,  an 
existing  customer  of  both  Panhandle  and 
Trunkline,  because  CILCO  desires  to 
transfer  some  of  the  supply  available 
fi-om  Panhandle  for  resale  in 
communities  served  by  Trunkline. 
Accordingly,  Applicants  state  that  they 
have  entered  into  a  transportation  and 
exchange  contract  with  CILCO  dated 
May  6, 1980,  and  amended  June  6, 1980. 

Applicants  assert  that  they  have 
agreed  to  transport  for  CILCO  a 
maximiun  daily  quantity  of  1,000  Mcf  for 
a  period  of  10  years  and  continuing  year 
to  year  thereafter.  It  is  stated  that 
CILCO  would  deliver  gas  to  Panhandle 
by  displacement  at  an  existing  point  of 
interconnection  between  CILCO’s  and 
Panhandle’s  facilities  near  Peoria, 
Illinois.  Then,  it  is  stated.  Panhandle 
would  transport  and  deliver  the  gas  to 
Trunkline  at  a  point  of  interconnection 
between  their  two  systems.  Applicants 
state  that  Trunkline  would  redeliver  the 
volumes  to  CILCO  at  either  (1)  Areola, 
Douglas  County,  Illinois,  (2)  Sidney, 
Champaign  County,  Illinois,  or  (3)  St. 
Joseph,  Champaign  County,  Illinois. 
Applicants  further  contend  that  the 
transportation  service  is  conditioned 
upon  the  availability  of  capacity  to 
provide  the  service  without  detriment  to 
Applicants’  existing  customers. 

Applicants  state  the  CILCO  has 
agreed  to  pay  Panhandle  3.29  cents  per 
Mcf  for  the  gas  delivered  to  CILCO  by 
Trunkline.  It  is  maintained  that 


Panhandle  would  then  pay  Trunkline  1.0 
cent  per  Mcf  for  its  share  of  the 
transportation  service  from  amounts 
paid  by  CILCO. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  24, 
19M,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  tiierein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-20721  Filed  7-10-80;  8:45  am) 

BIUJNQ  CODE  64S0-8S-M 


[Project  Na  1005] 

Public  Service  Co.  of  Colorado; 
Application  for  a  New  Major  License 

July  2. 1980. 

Take  notice  that  the  Public  Service 
Company  of  Colorado  (Applicant)  filed 
on  November  16, 1978,  and 
supplemented  on  May  23, 1979,  and 
application  for  a  new  major  license 
[pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r)]  for  the  constructed 
Boulder  Canyon  Hydroelectirc  Project, 
FERC  No.  1005,  located  on  the  Middle 
Boulder  Creek,  in  Boulder  County, 
Colorado,  near  the  Town  of  Nederland, 
Colorado  and  the  City  of  Boulder, 
Colorado.  The  project  afiects  lands  of 
the  United  States,  within  the  Roosevelt 
National  Forest.  The  original  license  for 
Project  No.  1005  expired  on  August  14, 
1979. 

Correspondence  concerning  the 
application  should  be  directed  to:  Public 
Service  Company  of  Colorado, 

Attention:  Mr.  C.  K.  Millen,  Senior  Vice 
President,  P.O.  Box  840,  Denver, 

Colorado  80201,  with  copies  to  Kelly, 
Stansfield  &  O’Donnell,  Attention:  Nfr. 
James  R.  McCotter,  Esq.,  556-15th  St., 
Denver,  Colorado  80202. 

Project  Description — ^The  run-of-the- 
river  Boulder  Canyon  Hydroelectric 
Project  consists  of:  (1)  a  concrete  gravity 
dam  about  720  feet  long  having  a 
maximum  height  of  175  feet,  including  a 
spillway  about  127  feet  long  with  a  crest 
elevation  of  8181.5  feet  m.s.l.,  creating 
the  Barker  Meadow  Reservoir  which  has 


a  surface  area  of  200  areas  and  a  gross 
storage  capacity  of  11,687  acre-feet  at 
normal  pool  elevation  8180  feet  m.8.1.;  (2) 
an  outlet  gate  control  structure;  (3)  a  5 
foot  by  5  foot  concrete  tiinnel,  about  225 
feet  long  cmd  connecting  by  way  of  a 
valve  house  to  an  11.7-i^e-long,  36>inch 
diameter  concrete  gravity  pipeUne;  (4) 
the  Kossler  Reservoir,  a  rer^ulating 
reservoir  having  a  surface  area  of  12.25 
acres  and  a  gross  storage  capacity  of  165 
acre-feet  at  maximum  pool  elevation 
7717.6  feet  m.8.L  and  formed  by  three 
earth  embanlonent  structures;  (a) 
Southwest  dam,  an  earth-concrete  core 
structure  about  450  feet  long  and  about 
18  feet  high;  (b)  Northeast  dam,  an  earth 
embankment  structure  about  20  feet  high 
and  180  feet  long;  and  (c)  West  dam,  an 
earth  embankment  structure  420  feet 
long,  having  a  maximum  height  of  about 
5  feet;  (5)  a  concrete  outlet  structure 
with  trash  screens  and  a  gate  connecting 
to  a  9,340-foot-long  steel  penstock 
varying  in  diameter  from  56  to  44  inches; 
(6)  a  powerhouse  containing  two 
generating  units  having  an  installed 
rated  capacity  of  20,000  kW;  (7)  a  13-kV 
generator  bus  and  two  13/ll^kV  step- 
up  transformers;  and  Project  No.  1005 

(8)  appurtenant  fadlilties. 

Recreational  facilities  existing  at  the 
Boulder  Canyon  Hydroelectric  Inject 
include  fishi^  accesses,  picnic  grounds, 
hiking  trails,  and  sanitary  facilities.  The 
Applicant  proposes  to  develop  similar, 
ad^tional  facilities. 

Purpose  of  the  Project— ML  power 
generated  by  the  project  is  and  will 
continue  to  be  incorporated  into  the 
Applicant’s  transmission  distribution 
network  for  use  within  its  service  area. 

Competing  Applications— -Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  September  1, 1980  either  the 
competing  application  itself  or  a  notice 
of  intent  to  ffle  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than 
December^,  1980.  A  notice  of  intent 
must  conform  with  the  requirements  of 
18  CFR  4.33  (b)  and  (c),  (os  amended  44 
FR  61328,  October  25, 1979).  A 
competing  application  must  conform 
with  the  requirements  of  18  CFR,  4.33  (a) 
and  (d),  [as  amended,  44  FR  613^ 
October  25, 1979). 

Camments.  Protests,  or  Petitions  to 
Intervene — ^Anyone  desiring  to  be  heard 
or  to  make  any  protest  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  ^actice  and 
Procedure,  18  CFR,  1.8  or  1.10  (1979). 
Comments  not  in  the  nature  of  a  protest 
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may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  S  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  of  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  comments,  protests,  or 
petition  to  intervene  must  be  filed  on  or 
before  September  1, 1980.  The 
Commission’s  address  is:  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426.  The  apjdication  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Kenneth  F.  Plimib, 

Secretary. 

[FR  Doc.  n-lOTSr  nied  7-M.aO;  MS  anq 
■HJJNQ  CODE  ttIB  tl  M 


[Docket  Na  ER80-3761 

Public  Service  Co.  of  New  Mexico; 
Order  Accepting  Rate  for  Filing, 
Denying  Requeet  for  Waiver, 
Eetabliehing  Hearing  Proceduree  and 
Conaolidating  Proceedings 

July  3, 1980. 

On  May  8, 1980,  Public  Service 
Company  of  New  Mexico  (PNM) 
submitted  for  filing  a  rate  schedule  with 
the  City  of  Los  Angeles,  Department  of 
Water  and  Power  (Los  Angeles).*  PNM 
has  agreed  to  sell  Los  Angeles  a  total  of 
700,000  Mwh  for  the  peri<^  January  17, 
1980,  through  April  30, 1982.  For  this 
service,  PNM  {proposes  that  the  rate  be 
set  at  the  sum  of  (1)  a  demand  charge  of 
26.5  mills/Kwh  and  (2)  an  energy  charge 
per  Kwh  equal  to  the  sum  of  Account 
501  (fuel  expense),  non-fuel  operation 
and  maintenance  (O&M)  expense,  other 
taxes,  and  allocable  administrative  and 
general  (A&G)  expenses.  PNM  requests 
that  our  notice  requirements  be  waived 
pursuant  to  18  CFR  35.11  and  that  the 
filing  be  made  effective  as  of  January  17, 
I960.* 

Notice  of  PNM’s  filing  was  duly  issued 
on  May  20, 1980*  with  responses  due  on 

'The  agreement  between  PNM  and  Loa  Angeles 
is  dated  January  17, 1980,  and  service  was  to  begin 
on  that  date.  However,  as  noted,  PNM  did  not  file 
the  agreement  until  May  8, 1980.  This  is  in  violation 
of  18  CFR  i  S5.3(a)  (1979),  which  states  that  an 
initial  filing  is  to  be  tendoed  “iiot  less  Utan  sixty 
days,  nor  more  than  one  hundred  twenty  dayspnbr 
to  the  data  upon  which  the  electric  service  is  to 
commence.  .  We  also  note,  that  in  its  Qling,  PNM 
offered  no  explanation  for  its  failure  to  file  a  time 
application. 

*Designated  as  Public  Serrice  Coatpany  of  New 
Mexico,  Rate  Schedule  FfitC.  Na  4a 

*45  FR  35871  (1980). 


or  before  June  10, 1980.  No  petitions  to 
intervene  have  been  filed. 

Discussion 

As  noted  above,  PNM’s  projiosed  rate 
is  equal  to  a  demand  charge  of  26.5 
mills/Kwh  plus  an  energy  charge.  Our 
analysis  in^cates  that  the  components 
of  the  energy  charge  are  appropriate. 
However,  we  are  unable  to  make  the 
same  statement  concenfing  the 
components  of  the  demand  charge.  PNM 
indicates  that  the  demand  charge  is 
intended  to  recover  depreciation, 
income  and  ad  valorem  taxes,  and  an 
overall  rate  of  return  of  12.272%.  We  find 
that  the  depreciation  and  tax 
components  of  PNM’s  demand  charge 
are  appropriate.  However,  the  rate  of 
return  is  predicated  on  an  equity  return 
of  19.23%,  with  a  capital  structure 
comprised  of  35.5%  commom  equity. 
Given  this  initial  review  of  PNI^s 
proposed  rate,  we  find  that  this  rate  may 
unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  or 
otherwise  unlawful. 

In  Docket  No.  ER80-313,  PNM  also  • 
requested  an  overall  rate  of  return  of 
12.272%.  See  order  issued  May  30, 1980. 
We  note  that  the  sale  to  Los  Angeles  is 
a  cost  item  in  PNM’s  cost  of  service  data 
in  Docket  No.  ER80-313.  Because  of 
these  interrelationships,  we  will 
exercise  our  discretion  and  order  that 
this  proceeding  be  consolidated  with 
Docket  No.  ER80-313. 

Pursuant  to  Section  206  of  the  Federal 
Power  Act  we  will  order  an 
investigation  of  this  rate.  Furthermore, 
since  these  rates  may  be  imjust  and 
unreasonable,  we  do  not  believe  that  it 
would  be  in  the  public  interest  to  waive 
prior  notice  requirements  of  S  35.3  of  our 
Regulations  under  Section  205(c)  of  the 
Federal  Power  Act  Accordingly,  PNM’s 
request  that  the  notice  requirements  be 
waived  shall  be  denied,  lliis  denial  is 
without  prejudice,  however,  to  a  request 
for  reconsideration  of  a  waiver  to  permit 
the  rate  to  become  effective  on  January 
17, 1980,  if  the  Company  agrees  to 
collect  die  proposed  rate  subject  to 
refund. 

The  Commission  orders: 

(A)  The  Firm  Surplus  Energy 
A^ement  between  PNM  and  Los 
Angeles  is  accepted  for  filing  as  an 
initial  rate. 

(B)  PNM’s  request  that  the  notice 
requirements  of  18  CFR  35.3  be  waived 
is  denied.  Accordingly,  Rate  Schedule 
F£.R.C.  No.  40  shall  not  become 
effective  until  July  7, 1980.  However,  this 
does  not  prejudice  PNM’s  right  to 
request  an  effective  date  of  January  17, 
1980  if  it  agrees  to  collect  the  proposed 
rate  subject  to  refund. 


(C)  Pursuant  to  the  authority 
contained  in  section  206  of  the  Federal 
Power  Act,  we  will  order  an 
investigation  of  this  matter. 

(D)  'Ihis  proceeding  shall  be 
consolidated  with  that  of  Docket  No. 
ER80-313. 

(E)  The  Secretary  shall  promptly 
publish  this  order  in  the  Fedend 
Register. 

By  dte  Conunission. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  80-30722  Filed  7-10-80;  845  an^ 

numa  code  84so-8s-m 

[Project  No.  3190] 

Santa  Clara,  Califomia,  City  of; 
Application  for  Preliminary  Permit 

July  3, 198a 

Take  notice  that  the  City  of  Santa 
Clara  (Applicant)  filed  on  May  27, 1980, 
and  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act  16 
U.S.C.  SS  791(a)-825(r]]  for  proposed 
Project  No.  3190  to  be  known  as  the 
Black  Butte  Water  Power  Project  located 
at  the  Corps  of  Engineers’  (Corps)  Black 
Butte  Dam  on  Stoney  Creek  in  the 
County  of  Tehama,  Califomia.  The 
project  would  utilize  a  Corps  of 
En^eers  dam  and  waters  released  for 
irrigation  and  other  piuposes  from  the 
Corps’  Black  Butte  Reservoir. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  D.  R.  Von 
Raesfeld,  City  Manager,  City  of  Santa 
Clma,  1500  Warburton  Avenue,  Santa 
Clara,  Califomia  95050. 

Project  Description — ^The  proposed 
project  would  consist  of:  a  penstock 
approximately  750  feet  long,  a 
powerhouse  containing  a  single 
generating  tmit  with  a  rated  capacity  of 
5, OCX)  kW,  a  1,000-foot  long  transmission 
line  connecting  the  powerhouse  to  the 
existing  Pacific  Gas  and  Sectric 
Company’s  (PG&E)  12-kV  powerline 
south  of  the  powerhouse,  and 
apurtenant  facilities. 

Purpose  of  Project — Project  energy 
would  be  used  to  serve  the  y^plicant’s 
electric  service  area. 

Proposed  Scope  and  Cost  of  Studies 
under  Permit — ^Applicant  has  requested 
a  36-month  permit  to  prepare  a 
definitive  project  report  including 
preliminary  designs,  results  of 
geological,  environmental,  and  economic 
feasibility  studies.  The  cost  of  the  above 
activities,  along  with  preparation  of  an 
environmental  impact  report,  obtaining 
agreements  with  the  Corps  and  other 
Federal,  State,  and  local^gencies, 
preparing  a  license  application, 
conducting  final  field  surveys,  and 
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preparing  designs  is  estimated  by  the 
Applicant  to  be  $300,000. 

Purpose  of  Preliminary  Permit — fik. 
preliminary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  &e 
permit,  the  right  of  priority  of 
application  for  license  while  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  econmnic,  and 
enviromnental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency'Comments — ^Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commision  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit  (A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the' purpose  of  a  permit 
as  described  in  this  notice.  No  other 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Competing  Applications — ^Anyone 
desiring  to  Ue  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  August  13, 1980,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  ^e  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  application  no  later  than 
October  13. 1980.  A  notice  of  intent  must 
conform  with  the  requirements  of  18 
CFR  4.33(b]  and  (c),  (as  amended,  44  FR 
61328,  October  25, 1979).  A  competing 
application  must  conform  with  the 
requirements  of  18  CFR,  4.33(a)  and  (d). 
(as  amended,  44  FR  61328,  October  25. 
1979.) 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  desiring  to  be  heard 
or  to  make  cmy  protest  about  this 
application  should  file  a  petition  to 
intervene  or  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  ^actice  and 
Procedure,  18  CFR.  1.8  or  1.10  (1979). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  $  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Conunission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene ' 
in  accordance  with  the  Commission’s 


Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  filed  on  or 
before  August  13, 1980.  the 
Commission’s  address  is:  825  North 
Capitol  Street.  N.Em  Washington,  D.C. 
20426.  The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(PR  Doc  80-20n0  Filed  7-10-80;  S.'4S  am) 

BtlXINO  cooe  6450-85-M 


[Proiect  No.  3193] 

Santa  Clara,  California,  City  of; 
Application  for  Preiiminary  Peimit 

July  3, 1980. 

Take  notice  that  the  City  of  Santa 
Clara  (Applicant)  filed  on  May  29, 1980, 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act,  16 
U.S.C  SS  791(a)-825(r)]  for  proposed 
Project  No.  3193  to  be  ^own  as  the 
Stony  Gorge  Water  Power  Project 
located  at  the  U.S.  Water  and  Power 
Resources  Service’s  (WPRS)  Stony 
Gorge  Dam  on  the  Stony  Creek  in  the 
County  of  Glenn.  California.  'The  project 
would  utilize  a  WPRS’s  dam  and  waters 
released  firom  its  Stony  Gorge  Reservoir 
for  irrigation  and  other  purposes. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  D.  R.  Von 
Raesfeld,  City  Manager,  City  of  Santa 
Clara.  1500  Warburton  Avenue,  Santa 
Clara,  California  95050. 

Project  Description — ^The  proposed 
project  would  consist  of:  a  penstock 
approximately  140  feet  long,  a 
powerhouse  containing  a  single 
generating  unit  .with  a  rated  capacity  of 
6,000  kW,  a  one  mile  long  transmission 
line  connecting 'the  powerhouse  to  the 
existing  Pacific  Gas  and  Electric 
Company’s  (PG&E)  substation  north  of 
the  powerhouse,  and  appurtenant 
facilities. 

Purpose  of  Project — ^Project  energy 
would  be  used  to  serve  the  Applicant’s 
electric  service  area. 

Proposed  Scope  and  Cost  of  Studies 
Under  Permit — ^Applicant  has  requested 
a  36-month  permit  to  prepare  a 
definitive  project  report  including 
preliminary  designs,  results  of 
geological,  environmental,  and  economic 
feasibility  studies.  The  cost  of  the  above 
activities,  along  with  preparation  of  an 
environmental  impact  report,  obtaining 
agreements  with  WPRS  and  other 
Federal,  State,  and  local  agencies, 
preparing  a  license  application, 
conducting  final  field  smveys,  and 
preparing  designs  is  estimated  by  the 
Applicant  to  be  $250,000. 


Purpose  of  Preliminary  Permit— A. 
prelii^ary  permit  does  not  authorize 
construction.  A  permit,  if  issued,  gives 
the  Permittee,  during  the  term  of  the 
permit,  the  right  of  priority  of 
application  for  license  wltile  the 
Permittee  undertakes  the  necessary 
studies  and  examinations  to  determine 
the  engineering,  economic,  and 
environmental  feasibility  of  the 
proposed  project,  the  market  for  power, 
and  all  other  information  necessary  for 
inclusion  in  an  application  for  a  license. 

Agency  Comments — ^Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  invited  to  submit 
comments  on  the  described  application 
for  preliminary  permit  (A  copy  of  the 
application  may  be  obtained  (i^ctly 
firam  the  Applicant)  Comments  should 
be  confined  to  substantive  issues 
relevant  to  the  issuance  of  a  permit  and 
consistent  with  the  pmpose  of  a  permit 
as  described  in  this  notice.  No  oAer 
formal  request  for  comments  will  be 
made.  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presmned  to  have  no  comments. 

Competing  Applications — ^Any  one 
desiring  to  Me  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  August  13, 1980,  either  the 
competing  application  itself  or  a  notice 
of  intent  to  Me  a  competing  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  Me  the 
competing  application  no  later  than 
October  13, 1980.  A  notice  of  intent  must 
conform  with  the  requirements  of  18 
CFR  4.33  (b)  and  (c),  (os  amended,  44  FR 
61328,  October  25, 1979).  A  competing 
application  must  conform  with  Me 
requirements  of  18  CFR,  4.33  (a)  and  (d), 
(as  amended,  44  FR  61328,  October  25, 
1979.) 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  desiring  to  be  heard 
or  to  make  any  protest  about  this 
application  should  Me  a  petition  to 
intervene  or  a  protest  %vith  the  Federal 
Energy  Regulatory  Commission,  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  18  CFR  §  1.8  or  §  1.10  (1979). 
Comments  not  in  the  nature  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  Mes  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  Me  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  comments,  protest,  or 
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petition  to  intervene  must  be  filed  on  or 
before  August  13. 1980.  The 
Commission’s  address  is:  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426.  The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20711  Filed  7-10-80: 8:45  am) 

BILUNO  CODE  6450-«5-M 


[Docket  No.  EL78-231 

Sierra  Pacific  Power  Co.  v.  Utah  Power 
&  Light  Co.;  Order  Granting  in  Part  and 
Denying  in  Part  Petition  for 
Declaratory  Order 

July  3. 1980. 

Sierra  Pacific  Power  Company  (Sierra 
Pacific]  has  requested  this  Commission 
to  issue  a  declaratory  order  * 
determining  its  right  to  receive  electric 
power  and  energy  under  the  terms  of  its 
agreements  with  Utah  Power  and  Light 
Company  (Utah  P&L).  Specifically  the 
petitioner  requests  a  declaration  that:  (1) 
the  sales  for  resale  by  Utah  P&L  to  the 
petitioner  and  the  rates  contained  in  an 
agreement  between  the  parties  dated 
August  10, 1972,  and  formalized  in  a 
document  dated  September  12. 1977,  are 
subject  to  the  Commission’s  exclusive 
jurisdiction  under  the  Federal  Power 
Act,  (2)  an  order  of  the  Utah  Public 
Service  Commission  purporting  to  assert 
and  exercise  jurisdiction  over  the  sales 
and  rates  under  the  Amendatory 
Agreement  is  an  unlawful  interference 
with  this  Commission’s  exclusive 
jurisdiction  and  is  to  be  disregarded  by 
Utah  P&L,  and  (3)  Utah  P&L  is  required 
to  comply  with  the  terms  of  its 
agreement  with  the  Petitioner,  the 
requirements  of  the  Federal  Power  Act 
and  the  Commission’s  applicable  rules 
and  regulations. 

Background 

Utah  P&L  and  Sierra  Pacific  are 
interconnected  pursuant  to  an 
interconnection  agreement  between 
them  dated  May  19, 1971.  That  contract 
also  provides  for  the  sale  of  50  MW  of 
firm  power  and  energy  for  resale  in 
interstate  commerce  from  Utah  P&L  to 
Sierra  Pacific. 

'The  contract,  designated  Utah  P&L 
Rate  Schedule  FPC  No.  108  and  Sierra 
Pacific  Rate  Schedule  FPC  No.  10,  was 
accepted  by  letter  order  issued  August 
10, 1972.  In  that  order  the  parties  were 
advised  that  initiation  of  service  under 
the  contract  would  constitute  a  rate 
schedule  change  which  would  require 


'  This  request  was  made  pursuant  to  Section 
1.7(c)  of  the  Commission's  Regulations. 


filing  with  the  Commission.*  On  March 
8, 1974,  in  Docket  No.  E-8656.  Utah  P&L 
tendered  for  filing  a  service  schedule  to 
provide  for  service  to  Sierra  Pacific.  The 
Commission  accepted  Utah  P&L’s 
service  agreement  for  filing  by  letter 
order  issued  Febrary  11, 1975. 

Subsequently,  the  utilities  amended 
the  agreement  to  (1)  provide  a  second 
point  of  interconnection,  (2)  increase  the 
firm  power  transferred  under  the  terms, 
conditions  and  rates  set  forth  in  the 
agreement  and  (3)  extend  the  term  of  the 
interconnection  agreement  to  45  years 
fi'om  the  in  service  date  of  the  second 
interconnection.  The  rates  and  charges 
for  the  power  and  energy  sold  under  this 
agreement  are  determined  under  Utah’s 
filed  RS-3  rate  schedule.  The  term  of  the 
sale  of  increased  power  and  energy  is  10 
years  from  October  1, 1977  and 
continues  thereafter  on  an  annual  basis. 
Termination  is  effected  by  the  giving  of 
at  least  five-years  notice. 

On  September  13. 1977,  Utah  P&L 
submitted  for  filing  its  amended 
agreement  and  revised  tariff  sheets.  No 
comments,  protests  or  requests  for 
intervention  were  received  in  response 
to  the  notice.  By  letter  order  issued 
November  2, 1977  in  Docket  No.  ER77- 
587  the  Commission  accepted  the 
revised  tariff  and  agreement  for  filing. 

Prior  to  filing,  Utah  P&L  notified  Sierra 
Pacific  of  its  intention  to  secure 
approval  of  the  contract  from  the  Utah 
Public  Service  Commission  (UPSC  or 
State  Commission)  pursuant  to  that 
Commission’s  order  issued  August  12, 
1974.*  Utah  P&L  asserted  that  it  would 
not  be  bound  by  the  contract  if  the 
UPSC  failed  to  give  its  approval.  Sierra 
Pacific  protested. 

The  State  Commission  conducted  a 
hearing*  and  held  that  it  has  jurisdiction 
over  the  generation  and  transmission 
facilities  in  Utah  P&L,  and  that  these 
facilities  would  be  utilized  to  supply  the 
energy  to  be  sold  to  Sierra  Pacific. . 
Therefore,  the  UPSC  reasoned  that  it 
has  jurisdiction  over  the  contract  for  the 


’The  term  "Commission",  when  used  in  the 
context  of  action  taken  prior  to  October  1. 1977, 
refers  to  the  FPC:  otherwise,  the  reference  is  to  the 
FERC. 

’In  the  course  of  a  retail  electric  rate  proceeding 
entitled  Utah  Power  and  Light.  Case  No.  6978,  the 
Utah  Public  Service  Commission  stated,  "any  future 
contracts  for  sale  of  power  to  any  customer  or  other 
utility,  either  in  or  out  of  the  State  of  Utah,  if  the 
applicant  intends  to  use  any  facilities  or  allocate  a 
portion  of  any  facilities  over  which  this  Commission 
has  jurisdiction,  shall  not  be  entered  into  without 
the  prior  written  approval  of  this  Commission, 
(Emphasis  added.) 

*  Docketed  as  Utah  Public  Service  Commission 
Case  No.  77-035-19.  The  State  Commission  held  a 
hearing  on  January  23  and  25, 1976.  We  note  that 
this  is  after  the  FERC  acceptance  of  Utah  P&L's 
filing. 


sale  for  resale  of  electricity  to  Sierra 
Pacific.  'The  UPSC  recognized  federal 
jurisdiction  over  the  rate  to  be  paid  for 
this  wholesale  sale  of  electricity  in 
interstate  commerce.  However,  it 
determined  that  the  federally  approved 
RS-3  rate  based  on  embedded  cost  of 
service  plus  a  fuel  cost  adjustment  was 
not  in  the  best  interest  of  customers 
served  by  Utah  Power  and  Light  within 
the  state  of  Utah.* 

The  State  Commission  concluded  and 
ordered  that  no  service  be  supplied  by 
Utah  P&L  to  Sierra  Pacific  after 
December  31, 1984,  unless  the  agreement 
is  modified  and  approved  by  the  UPSC.* 

Utah  P&L  takes  the  position  that  the 
UPSC  order  merely  affects  the  services 
to  be  provided  under  the  parties’ 
agreement  and  does  not  directly  affect 
the  rate  at  which  the  sale  is  to  be  made. 
Therefore,  Utah  P&L  will  accept  and 
abide  by  the  State  Commission’s  order 
as  long  as  it  remains  in  effect. 

Procedural  History: 

On  May  12, 1978,  Sierra  Pacific  filed 
its  petition  for  a  declaratory  order  with 
this  Commission.  Notice  of  the  filing 
was  issued  May  24, 1978  with  responses 
due  by  June  14, 1978.  The  Utah  and 
Nevada  Public  Service  Commissions 
filed  notices  of  intervention  on  June  14, 
1978.  On  that  same  date  Utah  P&L,  the 
State  of  Utah  and  the  Division  of  Public 
utilities  of  the  Department  of  Business 
Regulation  of  the  State  of  Utah  and  the 
Committee  of  Consumer  Services  of  the 
State  of  Utah.filed  petitions  to  intervene. 
These  interventions  shall  be  granted. 

Sierra  Pacific,  on  May  8, 1979,  moved 
for  summary  issuance  of  a  declaratory 


‘Some  additional  pertinent  Findings  of  the  UPSC 
are: 

1.  Sierra-Pacific  had  entered  a  special  appearance 
contesting  the  jurisdiction  of  the  Commission  over  it 
and  the  Commission  (found)  that  the  Commission 
has  jurisdiction  to  consider  all  aspects  of  the  service 
to  be  supplied  under  the  agreements  submitted  for 
approval. 

2.  Sierra-Pacific  is  a  public  utility  supplying 
electrical  service  in  parts  oPNevada  and  California 
and  does  not  supply  service  or  have  facilities 
located  within  the  State  of  Utah. 

‘The  UPSC  ordered: 

1.  The  Commission  has  jurisdiction  over  Utah 
Power  as  to  its  operations  in  the  state  of  Utah, 
including  jurisdiction  over  the  firm  energy  and 
power  to  be  supplied  by  Utah  Power  to  Sierra- 
Pacific  pursuant  to  the  Resale  Electric  Service 
Agreement  between  said  companies,  and  over  the 
electrical  generation  and  transmission  facilities  of 
Utah  Power  within  the  State  of  Utah  to  be  utilized 
for  supplying  said  service. 

2.  It  is  not  in  the  best  public  interest  of  the  Utah 
customers  of  Utah  Power  that  the  subject  Resale 
Electric  Service  Agreement  be  approved  as  written. 
The  Commission  concludes  that  same  should  be 
conditionally  approved  subject  to  the  limitation  that 
Utah  Power  supply  firm  power  and  energy 
thereunder  in  the  amounts  set  forth  in  said 
agreement  only  until  December  31. 1984,  and  that  no 
service  be  supplied  thereafter  unless  said 
Agreement  is  modifled  and.  as  modified,  is 
approved  by  this  Commission  (UPSC)  and  any  other 
regulatory  body  having  jurisdiction. 
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order  in  this  docket  In  support  of  its 
motion.  Sierra  Pacific  avers  that  “there 
is  no  apparent  issue  of  fact  that  requires 
the  institution  of  hearing  procedures." 

The  State  of  Utah  governmental 
intervenors*  responsed  with  a  motion  to 
dismiss  and  objection  fo  Sierra  Pacific’s 
motion  for  summary  disposition,  the 
motion  states  that  “.  .  .  as'a  matter  of 
law,  although  this  Commission  (FERC) 
has  exclusive  jurisdiction  to  set 
wholesale  rates,  it  otherwise  does  not 
have  exclusive  jurisdiction  to  determine 
whether  and  to  what  extent  a  wholesale 
power  contract  will  be  served  by 
generating  and  other  facilities  used  in 
local  distribution.” 

Intervenors '  Motions 

The  Utah  governmental  intervenors 
are  incorrect  in  their  interpretation  of 
the  law.  Accordingly,  their  motion  to 
dismiss  shall  be  denied.  The  intervenors 
assert  that  the  state  commission  made 
no  ruling  with  respect  to  rates,  but  only 
the  conations  imder  which  Utah  Power 
would  be  allowed  to  honor  the  contract* 
These  conditions  of  service  are  part  of 
the  wholesale  rate  schedule  *  and  as 
such  are  subject  to  our  exclusive 
jiuisdiction. 

The  intervenors’  objection  to  Sierra 
Pacific’s  motion  for  summary  disposition 
does  not  allege  any  additional  relevant 
facts  nor  does  it  raise  any  issue  of 
material  fact  Moreover,  it  does  not 
indicate  how  a  hearing  would  enhance 
the  Commission’s  ability  to  decide  the 
issue  raised  in  the  insteuit  docket 

This  Commission  may  dispose  of  a 
controversy  on  the  pleadings  without 
need  to  resort  to  an  evidentiary  hearing 
when  the  opposing  presentations  reveal 
no  issue  of  material  fact  The  sole 
question  raised  is  one  of  law  which  tests 
die  validity  of  the  order  of  the  Utah 
Public  Service  Commission  in  light  of 
the  Federal  Power  Act.  Such  a 
determination  is  appropriately  made 
through  summary  proceedings.  See 
Municipal  Light  Boards  of  Reading  and 
Wakefield  Massachusetts  v.  FPC,  146 
U.S.  App.  D.C.  294, 450  F2d  1341  (1971), 
cert,  denied.  405  U.S.  989  (1972); 


*  Public  Service  Commission  of  the  State  of  Utah, 
State  of  Ut^  and  the  Division  of  Public  Utilities  of 
the  Department  of  Business  Regulation  of  the  State 
of  Utah  and  the  Committee  of  Consumer  Services  of 
the  State  of  Utah. 

*See  Motion  to  Dismiss  filed  July  5, 1979,  page  2. 

'Under  such  rules  and  regulations  as  the 
Commission  may  prescribe,  every  public  utility 
shall  file  with  the  Commission .  ,  ,  schedules 
showing  all  rates  and  charges  for  any  transmission 
or  sale  subject  to  the  jurisdiction  of  the 
Commissioa  and  the  classification,  practices,  and 
regulations  afiecting  such  rates  and  charges, 
together  with  all  contracts  which  in  any  manner 
affect  or  relate  to  such  rates,  charges, 
classifications,  and  services.  Section  20S(c)  of  the 
Federal  Power  Act 


McCulloch  Interstate  Gas  Company, 
Docket  No.  CP77-1,  order  issued 
November  8, 197&  We  find  no  basis  for 
a  formal  evidentiary  hearing  on  this 
issue. 

Discussion 

L  Sierra  Pacific  requests  that  we 
declare  that  the  terms  of  its  Amendatory 
agreement  fall  under  our  exclusive 
jurisdiction. 

The  amendatory  agreement  comes 
under  our  jursidiction  for  two  reasons. 
First,  it  provides  for  the  transmission  of 
electric  energy  in  interstate  commerce 
and  second  it  concerns  the  side  of  such 
energy  at  wholesale  in  interstate 
commerce.** 

The  regulation  of  rates  for  the  sale  of 
electricity  in  interstate  commerce  is 
under  the  exclusive  jurisdiction  of  the 
federal  government  and  interference  by 
the  states  is  barred  by  the  Commerce 
Clause  of  the  Constitution.  Public 
Utilities  Commission  of  Rhode  Island  v. 
Attleboro  Steam  and  Electric  Company, 
273  U.S.  83  (1926).  In  Attleboro,  the 
Rhode  Island  Public  Utilities 
Commission  attempted  to  assert 
jurisdiction  over  the  rates  for  electric 
energy  sold  in  interstate  commerce.  The 
court  held  that  such  a  sale  in  interstate 
commerce  could  only  be  regulated  by 
the  exercise  of  the  power  vested  in 
Congress. 

Congressional  passage  of  Part  n  of  the 
Federal  Power  Act  (Act)  is  a  direct 
result  of  Attleboro  imd  &e  two  are  to  be 
read  together.  Congress  interpreted  that 
case  as  prohibiting  state  control  of 
wholesale  rates  for  electricity 
transmitted  in  interstate  commerce  for 
resale,  and  so  gave  the  Federal  Power 
Commission  authority  to  fill  this 
regulatory  gap.** 

The  court  has  prohibited  state 
interference  with  interstate  rates  for 
energy  and  has  affirmed  exclusive 
federal  regulatory  jurisdiction  in  this 
area.  In  FTC  v.  Corporation  Commission 
of  Oklahoma,  362  F.  Supp  522,  (WD 
Oklahoma,  1973)  aff’dAl'5  U.S.  961 
(1974),  the  state  commission,  dissatisfied 
with  federal  regulation,  sought  to 
substitute  its  judgment  for  that  of  the 
FPC.  The  state  prohibited  the  sale  of 
natural  gas  at  what  it  deemed  to  be  a 
wasteful  price.  'The  court  citing 
munerous  authorities  stated  that  the 
state  commission  in  effect  was 
establishing  a  minimum  price  at  which 
the  gas  in  question  could  be  sold  in 
interstate  commerce.  Finding  that  this 


"In  either  case,  the  Commission's  jurisdiction 
over  the  transaction  is  conferred  by  statute,  subject 
to  certain  provisions.  See  Section  201  of  the  Federal 
Power  Act. 

"  United  States  v.  Public  Utilities  Commission  of 
California.  345  U.S.  295  (1953). 


would  circumvent  the  regulatory 
jurisdiction  of  the  FPC,  the  court  held 
that  the  state  has  no  authority  to  either 
directly  or  indirectly  fix  the  price  at 
which  this  form  of  energy  subject  to 
federal  jurisdiction  could  be  sold  in 
interstate  commerce. 

The  Utah  PSC  has  attempted  to 
collaterally  adjudicate  the  justness  and 
reasonableness  of  a  filed  rate  and  has 
ordered  the  termination  of  service  under 
that  rate  unless  the  rate  is  modified  and 
approved  by  the  State  Commission.  The 
State  Commission  has  by  its  actions 
crossed  over  the  boundary  line  between 
state  and  federal  jurisdiction.** Congress 
through  enactment  of  the  Federal  Power 
Act  provided  for  federal  regulation 
beyond  the  reach  of  state  commission 
control.  It  is  within  the  jurisdiction  of 
this  Commission  to  determine  the 
justness  and  reasonableness  of  the  rate 
and  terms  of  service  between  Utah  P&L 
and  Sierra  Pacific.  Jurisdiction  to 
determine  the  reasonableness  of  rates 
charged  for  wholesale  electric  power  in 
interstate  commerce  rests  exclusively 
with  this  Commission.  Narragansett 
Electric  Company  v.  Burke,  381  A.  2d 
1385  (RI 1977)  cert.  den.  435  U.S.  972 
(1978).  Any  rate  change  or  change  in 
service,  including  termination  of  sales 
for  resale  of  electricity  in  interstate 
commerce  must  comply  with  the 
mandates  of  the  Federal  Power  Act  and 
be  filed  with  this  Commission.  See, 
Pennsylvania  Water  and  Power 
Company  v.  FPC.  343  U.S.  414  (1952). 

n.  Sierra  Pacific’s  second  request  in 
effect  seeks  an  injunction  against  the 
State  Commission’s  order.  We  deny  this 
request  for  lack  of  jurisdiction.  It  is  not 
within  our  jurisdiction  to  order  a  utility 
to  directly  disregard  an  order  of  a  state 
commission.  However,  here  too,  the  law 
is  clear. 

The  court  in  Corporation  Commission 
of  Oklahoma  noted  the  conflict  faced  by 
those  tom  between  complying  with  a 
state  order  and  federal  relations. 
Citing  Florida  Lime  and  Avocado 
Growers  v.  Paul,  373  U.S.  132  (1963)  and 
Northern  Natural  Gas  v.  State 
Corporation  Commission  of  Kansas,  372 
U.S.  84, 92  (1963),  it  held  that  where  such 
a  situation  exists,  the  state  orders  are 
preempted  by  the  federal  regulations. 
The  courts  provide  the  proper  forum  for 
the  injunctive  relief  requested  by  Sierra 
Pacific. 

in.  Sierra  Pacific  seeks  a  mandate 
directing  Utah  P&L  to  comply  with  the 
terms  of  the  amendatory  agreement,  the 
Federal  Power  Act  and  this 
Commission’s  Rules  and  Regulations. 
We  shall  grant  Sierra  Pacific’s  request. 


I*  FPC  V.  Southern  California  Edison  Company, 
376  U.S.  205, 215  (1964). 
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Upon  acceptance  of  the  amendatory 
agreement  for  filing  we  exercised  our 
jurisdiction  over  the  increased  sales 
between  Sierra  Pacific  and  Utah  P&L 
We  have  already  stated  that  a  change  in 
the  firm  power  service  from  Utah  P^  to 
Sierra  Pacific  would  constitute  a  rate 
schedule  change  requiring  timely- 
filing.**  Termination  falls  within  the 
meaning  of  change  as  used  in  the 
context  of  filed  rate  schedules.  See, 
Pennsylvania  Water  and  Power 
Company  v.  FPC,  343  U.S.  414.  (1952). 
Utah  P&L  became  bound  to  the  terms  of 
the  agreement,  and  to  this  Commission's 
regulations  relating  to  change  of  service 
under  filed  rates,  upon  our  acceptance 
of  the  agreement  for  filing  and  its 
incorporation  into  Utah  P&L’s  previously 
filed  rate  schedule  FPC  No.  108. 

Under  the  filed  rate  doctrine,  rates 
filed  with  this  commission  are  to  be 
treated  as  legally  binding.  The  rates  may 
only  be  modified  or  terminated  in  a 
manner  provided  by  the  Federal  Power 
Act  They  are  binding  upon  the  seller 
who  must  serve  the  pur^aser  in 
accordance  with  the  approved  rate. 
Challenge  to  Commission  determination 
of  the  reasonableness  of  these  rates  is 
limited  to  timely  judicial  review;  and  the 
determination  cannot  be  collaterally 
attacked.  See  Northwestern  Public 
Service  Company  v.  Montana-Dakota 
Utilities  Company,  181 F.  2d  19  (CA8, 
1950)  affd  341  U.S.  246  (1951),  Maine 
Public  ^rvice  Commission  v.  FPC,  579 
F.  2d  659  (CAl,  1978). 

In  FPC  V.  Sierra  Pacific  Power 
Company,^*  the  Supreme  Court  set  the 
standards  under  which  a  determination 
could  be  made  that  a  contract  rate  is 
unjust  and  unreasonable.  The  Court 
stated: 

[W]hile  it  may  be  that  the  Commission  may 
not  normally  impose  upon  a  public  utility  a 
rate  which  would  produce  less  than  a  fair 
return,  it  does  not  follow  that  the  public 
utility  may  not  itself  agree  by  contract  to  a 
rate  affording  less  than  a  fair  return  or  that,  if 
it  does  so,  it  is  entitled  to  be  relieved  of  its 
improvident  bargain.  *  *  *  In  such 
cinnimstances  the  sole  concern  of  the 
Commission  would  seem  to  be  whether  the 
rate  is  so  low  as  to  adversely  affect  the 
public  interest — as  where  it  might  impair  the 
financial  ability  of  the  public  utility  to 
continue  its  service,  cast  upon  other 
consumers  excessive  burden,  or  be  unduly 
discriminatory  *  *  *  Whether  under  the  facts 
of  this  case  the  contract  rate  is  so  low  as  to 
have  an  adverse  affect  on  the  public  interest 
is  of  course  a  question  to  be  determined  in 
the  first  instance  by  the  Commission.** 

While  their  claim  that  the  contract 
places  a  burden  on  the  Utah  ratepayers 


**  Letter  order  accepting  Utah  P&L  FPC  Rate 
Schedule  No.  108  for  filing,  issued  August  10. 1872. 
■*350  U.S.  348  (1956). 

'*/(/.  at  355. 


of  Utah  P&L  paraphrases  the  standard 
set  forth  in  Sierra,  the  intervenors  have 
failed  to  request  relief  under  Section  206 
of  the  Federal  Power  Act.  Neither  have 
they  made  a  showing  that  would 
warrant  a  hearing  on  the  issue  of 
whether  the  R&-3  rate  is  unreasonably 
low  under  the  standards  of  Sierra.  Our 
denial  of  the  intervenor's  motion  shall 
be  without  prejudice  to  their  filing  of  an 
appropriate  complaint  for  hearing  undet 
Section  206. 

The  State  Commission  chose  to  have 
Its  own  investigation  rather  than 
exercise  its  right  to  intervene  in  Docket 
No.  ER77-^7.  Institution  of  a  state 
commission  proceeding  is  contrary  to 
the  procedure  mandated  by  the  Act  for 
modification  and  termination  of  filed 
rate  schedules.  The  UPSC  order 
resulting  from  this  collateral  hearing  can 
not  be  controlling.  Federal  regulation  of 
sales  for  resale  imder  the  Federal  Power 
Act  precludes  concurrent  state 
jurisdiction.  Arkansas  Power  and  light 
V.  FPC,  368  F.  2d  376  (CA8, 1966). 

Utah  P&L  can  claim  no  rate  or  terms 
of  service  inconsistent  with  the  filed 
rate  and  agreement.**  Any  change  in  the 
service  must  comply  with  the 
Commission's  relations.  Specifically, 
if  Utah  intends  to  modify  its  rate  or 
terminate  service  it  must  file  a  change  in 
rate  schedule**  or  a  notice  of 
termination*' pursuant  to  the 
Commission's  regulations  and  its 
agreement  with  Sierra  Pacifia 
llie  agreement  does  not  provide  for 
unilateral  termination  by  Utah  P&L  The 
letter  agreement  of  August  10, 1972, 
incorporated  as  an  exhibit  to  the 
September  12, 1977  filed  agreement 
provides  for  termination,  upon  five  years 
written  notice,  by  Sierra  Pacific  Utah 
P&L  in  drafting  the  agreement  failed  to 
provide  a  termination  provision  for 
itself.  Under  Sierra  **  Utah  P&L  is 
contractually  precluded  from 
unilaterally  fiUng  for  a  modification 
(including  termination)  of  its  service  to 
Sierra  Pacific  under  Section  205.  Its  sole 
recourse  would  be  to  request  this 
Commission  to  institute  proceedings 
under  Section  206(a)  and  demonstrate 
that  the  existing  contract  terms  are  so 
unremunerative  as  to  "leave  an  adverse 
effect  on  the  public  interest"  Cf 
Delmarva  Power  and  Light  Company, 
Order  Accepting  Power  Purchase 
Agreement  Do^et  No.  ER80-225.  issued 
June  — ,  1980. 

We  note  additionally  that  termination 
of  service  to  Sierra  Pacific  contrary  to 


■'Section  205(c)  of  the  Federal  Power  Act 
■■  Section  205(d)  of  the  Federal  Power  Act 
■•/«/. 

'*FPC\.  Siena  Pacific  Power  Co.,  350  U5. 348 
(1956). 


this  Commission's  regulations  will  be  a 
violation  of  the  Federal  Power  Act 
subjecting  Utah  P&L  to  the  enforcement 
and  penalty  provisions  of  the  Act." 

The  Commission  Orders 

(A)  The  petitions  to  intervene  are 
hereby  granted  pursuant  to  Section 
1.18(a)  of  the  Commission's  Regulations, 
subject  to  the  Rules  and  Regulations  of 
the  Commission;  Provided,  however, 
that  participation  by  the  intervenors 
shall  be  limited  to  matters  set  forth  in 
their  petitions  to  intervene;  and 
Provided,  further  that  admission  of 
these  intervenors  shall  not  be  construed 
as  recognition  by  the  Commission  that 
they  mij^t  be  aggrieved  because  of  any 
order  or  orders  by  the  Commission 
entered  in  this  proceeding. 

(B)  The  motion  to  dismiss  filed  by  the 
State  of  Utah  governmental  intervenors 
is  hereby  denied  without  prejudice  to 
their  filing  a  complaint  for  hearing  imder 
Section  206  of  the  Federal  Power  Act. 

(C)  It  is  hereby  ordered  that  any 
deviation  by  Utah  Power  and  Light  fi^m 
the  terms  of  its  filed  rate  schedule,  until 
such  time  that  modification  or 
termination  of  that  rate  schedule  is 
granted  by  this  Commission  in  a  manner 
consistent  with  its  regulations  and  the 
Federal  Power  Act,  shall  be  deemed  to 
be  a  violation  of  the  Federal  Power  Act. 

(D)  Sierra  Pacific's  petition  for 
declaratory  order  is  hereby  granted  to 
the  extent  the  relief  requested  is  granted 
by  this  order  all  other  portions  of  Sierra 
Pacific's  petition  for  a  declaratory  order 
is  hereby  denied. 

(E)  The  above  docket  is  hereby 
terminated. 

(F)  The  Secretary  shall  promptly 
publish  diis  order  in  the  Federal 
Reg^ter. 

By  the  Commission. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-20723  FUed  7-10-80;  8:45  am] 

MLUNQ  CODE  6460-8S-M 


[Docket  No.  CP80-4131 

Transcontinental  Gas  Pipe  Line  Corp.; 
Application 

July  3, 1980. 

Take  notice  that  on  June  19, 1980, 
Tr£inscontinental  Gas  Pipe  Line 
Corporation  (Applicant),  P.O.  Box  1396, 
Houston,  Texas  77001,  ^ed  in  Docket 
No.  CP80-413  an  application  pursuant  to 
Section  7(cl  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  natural  gas  supply 


"Sections  314  and  316  of  the  Federal  Power  Act 
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facilities  in  Live  Oak  County.  Texas,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

/  Applicant  proposes  herein  to 
construct  and  operate  approximately  .9 
mile  of  6-inch  pipeline  and  .1  mile  of  4- 
inch  pipeline  in  order  to  attach  new  gas 
suppUes  to  its  system  fit)m  two  wells 
drUled  in  the  Charlene  Field.  live  Oak 
County.  Texas. 

Applicant  estimates  the  cost  of  the 
proposed  facilities  to  be  $251,000  which 
would  be  financed  initially  through 
short-term  loans  and  available  cash. 
Permanent  financing,  it  is  asserted, 
would  be  undertaken  as  part  of  an 
overall  long-term  financing  program  at  a 
later  date.  Applicant  states  that  no  new 
sales  or  services  is  proposed,  and 
construction  would  not  increase  the 
delivery  capacity  of  Applicant's  main 
transmission  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  24. 
1980.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  die  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  aO-20724  Filed  7-10-«0;  8:45  am) 

BILUNQ  CODE  6450-S5-M 


(Docket  No.  CP80-411] 

Transcontinental  Gas  Pipe  Line  Corp4 
Application 

July  3, 1980. 

Take  notice  that  on  June  19. 1980, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant),  P.O.  Box  1396, 
Houston,  Texas  77001,  ^ed  in  Docket 
No.  CP80-411  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  natural  gas  supply 
facilides  in  McMullen  County.  Texas,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  herein  to 
construct  and  operate  approximately  .32 
mile  of  6-inch  pipeline  and  metering  and 
regulating  facilities  in  order  to  attach 
new  gas  supplies  to  its  system  from  one 
well  drilled  at  the  Dillworth  Field, 
McMullen  County,  Texas. 

Applicant  estimates  the  cost  of  the 
proposed  facilities  t(r  be  $71,300  which 
would  be  financed  initially  through 
short-term  loans  and  available  cash. 
Permanent  financing  would  be 
undertaken  as  part  of  an  overall  long¬ 
term  financing  program  at  a  later  date,  it 
is  stated.  Applicant  states  that  no  new 
sale  or  service  is  proposed,  and 
construction  woiild  not  increase  the 
delivery  capacity  of  Applicant’s  main 
transmission  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  24, 
1980,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission’s  Rules.  ^ 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 


jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  su^  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  miless  o^erwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kennedi  F.  Plumb, 

Secretary. 

(FR  Doc.  80.20725  Filed  7-10.80;  8:45  ami 
BUiJNQ  cooe  64S0-S5-M 


(Docket  NaCP80-412] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Application 

July  3. 1980 

Take  notice  that  on  June  19, 1980, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Applicant).  P.O.  Box  1396. 
Houston,  Texas  77001,  ^ed  in  Docket 
No.  CP80-412  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  natural  gas  supply 
fadlities  in  Jefierson  County.  Texas,  all 
as  more  fully  set  forth  in  the  application 
•which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  herein  to 
cons^ct  and  operate  approximately 
1.23  miles  of  10-inch  pipeline  and  up  to  6 
miles  of  4-inch  to  6-indi  pipeline  and 
meter  and  regulating  facilities  in  order 
to  attach  new  gas  supplies  to  its  system 
firom  six  to  seven  wells  drilled  in  Ae 
Constitution  Field,  Jefierson  County, 

.  Texas. 

Applicant  estimates  the  cost  of  the 
proposed  facilities  to  be  $950,200  which 
would  be  financed  initially  through 
short-term  loans  and  available  cash.  It  is 
asserted  permanent  financing  would  be 
undertaken  as  a  part  of  an  overall  long¬ 
term  financing  program  at  a  later  date. 
Applicant  states  that  no  new  sale  or 
service  is  proposed,  and  construction 
would  not  increase  the  delivery  capacity 
of  Applicant’s  main  transmission 
system. 
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Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  24. 
1980,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
'  be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties,  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  wiU  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convemence  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  ^ed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  su^  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  o&erwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20726  Filed  7-10-80;  8:45  ami 
MUINO  CODE  e4S0-8S-H 


[Docket  No.  ER80-494] 

Tucson  □ectric  Power  Co.;  Filing 
Tucson^ains  Economy  Energy 
Interchange  Agreement 

July  2. 1980. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Tucson  Electric 
Power  Company  (‘Tucson”)  on  June  27, 
1980,  tendered  for  filing  an  Economy 
Energy  Interchange  Agreement  between 
Tucson  and  Plains  Electric  Generation 
and  Transmission  Cooperative.  Inc. 
(“Plains”).  The  primary  purpose  of  this 
Agreement  is  to  provide  for  economy 
energy  interchange  transactions 


between  the  power  systems  of  the  two 
companies.  Tucson  states  that  copies  of 
the  filing  were  served  upon  Plains. 

Any  person  desiring  to  be  heard  or  to 
make  any  application  with  reference  to 
said  Agreement  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.Em  Washington, 
D.C.  20426  in  accordance  with  Section 
1.8  and  1.10  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protest  should 
be  filed  on  or  before  July  25. 1980. 
Protests  wiUbe  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene.  Copies  of  this 
Agreement  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20738  FUed  7-10-60: 845  ■m) 

BWJJNQ  CODE  6«60-8^ll 


[Dockets  Nos.  ER86-379  and  ER80-4801 
Utah  Power  &  Light  Co.;  FHing 

July  2. 1980. 

The  filing  Company  submits  the 
following: 

Take  notice  Utah  Power  &  Light 
Company  (Utah  Power),  on  June  23, 

1980,  tendered  for  filing  a  C^cellation 
Notice  requesting  permission  to  cancel 
(or  withdraw)  rate  filings  submitted  to 
FERC  on  May  9, 1980  in  the  above 
dockets. 

The  filings  which  are  now  being 
withdrawn  were  embodied  in  and 
dependent  upon  an  agreement  under 
which  Deseret  Generation  and 
Transmission  Cooperative  (Deseret)  was 
to  purchase,  by  June  1, 1980,  a  49% 
interest  in  Utab  Power’s  new  Hunter  n 
Unit  (400  MW)  for  approximately  $114 
million.  Deseret  was  unable  to  timely 
complete  its  financing  arrangements 
which  required  that  the  transaction  be 
fully  consummated  prior  to  the 
commercial  operation  date  of  the  Unit 
The  Unit  was  declared  "Commercial”  as 
of  12:01  ajn.  on  June  3, 1980. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  1.8  aikl  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8, 1.10).  All  such 
petitions  or  protests  shoidd  be  filed  on 
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or  before  July  25, 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc  80-20739  Filed  7-10-80;  8:45  am] 

BILUNQ  CODE  64S0-8S-H 


[Docket  No.  TC80-92] 

Valero  Interstate  Tranamission  Co.,  at 
aL;  Complaint 

July  2. 1980. 

Take  notice  that  on  June  12. 1980, 
Valero  Interstate  Transmission 
Company  (Vitco),  P.O.  Box  1569,  San 
Antonio,  Texas  78296,  filed  in  Docket 
No.  TC80-92  a  complaint  pursuant  to 
Section  1.6  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  1.6). 
Vitco  requests  that  the  Commission  (1) 
order  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  and  Delhi  Gas 
Pipe  Line  Coloration  (Delhi)  to  show 
cause  why  sales  of  gas  under  Section 
311  of  the  Natural  C^s  Policy  Act  of  1978 
(NGPA)  by  Delhi  to  IVansco  should  not 
be  suspended  or  terminated  before 
Transco  reduces  its  purchases  of 
certificated  gas  fiom  Vitco.  (2)  order 
Delhi  immediately  to  suspend  its  Section 
311  sales  to  Transco  pending  hearing 
and  to  terminate  such  sales  thereafter, 

(3)  order  Transco  to  discontinue 
receiving  Section  311  gas  fi*om  Delhi, 
and  (4)  order  Transco  not  to  reduce 
below  contractually  required  minimum 
quantities  its  purchases  firom  Vitco  of 
natural  gas  sold  pursuant  to  certificates 
issued  under  Section  7(c)  of  the  Natural 
Gas  Act  so4ong  as  Transco  purchases 
Section  311  gas  fix)m  Delhi.  Vitco’s 
allegations  and  prayer  for  relief  are 
more  fully  set  forth  in  the  complaint 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Vitco  alleges  it  sells  natmul  gas  to 
Transco  under  a  producer-type  contract 
and  a  certificate  issued  under  Section 
7(c)  of  the  Natural  Gas  Act  under  which 
Vitco  is  obligated  to  sell  and  deliver  and 
Transco  is  obligated  to  pxirchase  certain 
quantities  of  d^cated  gas.  Vitco 
alleges  that  under  the  contract  Transco 
may  reduce  the  contractual  daily 
quantity  of  gas  only  if  (1)  Transco 
requests  in  writing  that  Vitco  deliver 
maximum  contract  volumes  for  90 
ccHisecutive  days.  (2)  Vitco  fails  for  90 
consecutive  days  to  deliver  to  Transco 
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the  minimum  daily  quantity  of  gas  which 
Transco  is  obligated  to  purchase,  and  (3) 
Transco  notifies  Vitco  in  writing  within 
30  days  after  the  expiration  of  the  90- 
day  period  that  Transco  is  reducing  the 
daily  contract  quantity  to  the  average 
daily  quantity  which  Vitco  delivered 
during  the  90^ay  period.  Upon  proper 
reduction  of  the  daily  contract  quantity, 
the  daily  contract  minimum  may  be 
adjusted  proportionately. 

Vitco  alleges  that  Transco  (1)  reduced 
the  daily  contract  quantity  in  violation 
of  the  contract  and  (2)  reduced  its  daily 
takes  below  the  minimum  daily 
quantity.  In  particular,  Vitco  alleges 
Transco  did  not  properly  request  Vitco 
to  deliver  maximtun  contract  volumes 
for  a  90-day  period  before  establishing 
new  contract  quantities. 

Vitco  avers  that  Transco  is  purchasing 
approximately  40,000  Mcf  of  natural  gas 
per  day  from  Delhi,  an  intrastate 
pipeline,  pursuant  to  Section  311  of  the 
NGPA.  Vitco  believes  these  Section  311 
sales  may  involve  gas  acquired  by  Delhi 
solely  or  primarily  for  resale  to  Transco. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
complaint  should  on  or  before  August  1, 
1980,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  tiierein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-20740  Piled  7-10-80;  8:45  am| 

nUJNG  CODE  64S0-S5-M 


[Project  No.  176] 

Vista  Irrigation  District;  Applicatior.  to 
Modify  Henshaw  Dam 

July  3, 1980. 

Take  notice  that  the  Vista  Irrigation 
District  (Vista)  filed  on  July  1, 1980, 
pursuant  to  Ordering  Paragraph  (E)  of 
Commission  Opinion  No.  36,  an 
application  for  Commission 
authorization  to  modify  Henshaw  Dam 
located  on  the  San  Luis  Rey  River  in  San 
Diego  County,  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Robert 
Wilson,  General  Manager  and  Chief 


Engineer.  Vista  Irrigation  District,  202 
West  Connecticut  Avenue.  Vista, 
California  92083. 

Description — ^Vista  seeks  immediate 
authorization  to  make  emergency 
modifications  to  Henshaw  Dam  to 
improve  the  structural  integrity  of  the 
dam  and  provide  increased  protection  to 
downstream  developments. 
Modifications  would  consist  of:  (1) 
lowering  the  spillway  crest  elevation 
from  2727.4  feet  to  2690.0  feet  (m.s.l.);  (2) 
construction  of  a  1200-foot  long  spillway 
discharge  channel;  and  (3)  construction 
of  a  berm  (Flow  Retardation  Structure) 
to  elevation  2707.0  feet  (m.s.l.) 
downstream  of  the  dam. 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  desiring  to  be  heard 
or  to  make  any  protest  about  this 
application  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure.  18  CFR,  1.8  or  1.10  (1979). 
Comments  not  in  the  natiire  of  a  protest 
may  also  be  submitted  by  conforming  to 
the  procedures  specified  in  §  1.10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  a  person  who  merely  files  a 
protests  or  comments  does  not  become  a 
party  to.the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission’s 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  filed  on  or 
before  July  24, 1980.  The  Commission’s 
address  is:  825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426.  The  application 
is  on  file  with  the  Conunission  and  is 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary 

(PR  Doc.  88-20727  Piled  7-10-80;  8:45  am] 
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[Docketo  Nos.  G-7516,  G-13445,  and  CI72- 
760] 

Warren  Petroleum  Co^  a  Division  of 
Gulf  Oil  Corp.  (Operator);  Application 

July  2, 1980. 

Take  notice  that  on  July  1. 1980, 
Warren  Petroleum  Company,  a  Division 
of  Gulf  Oil  Corporation  (Operator) 
(Applicant),  P.O.  Box  2100,  Houston, 
Texas  77001,  filed  an  application  to 
amend  its  pending  abandonment 
application,  filed  September  29, 1975  in 
Docket  Nos.  G-7516  and  G-13445,  to 
include  authorization  to  abandon  in  part 
the  sale  to  El  Paso  Natural  Gas 
Company  (El  Paso)  of  siuplus  residue 


gas  attributable  to  certain  production 
from  the  Waddell  Lease  in  Crane 
Country,  Texas,  authorized  by 
certificate  issued  in  Docket  No.  CI72-760 
and  covered  by  Applicant’s  FERC  Gas 
Rate  Schedule  No.  66,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

In  its  pending  1975  application. 
Applicant  states  that  part  of  the  residue 
gas  sold  to  El  Paso  after  processing  in 
the  Waddell  Plant  was  produced  by  Gulf 
Oil  Corporation  (Gulf)  ^m  the  Waddell 
Lease  and  that  the  portion  attributable 
to  gas  formerly  owned  by  Gulf  under  the 
Waddell  Lease  has,  since  July  14, 1975, 
been  owned  by  the  reversionary  mineral 
owners.  Therefore,  it  is  said,  to  the 
extent  that  such  residue  gas  is 
attributable  to  the  interests  of  the 
reversionary  mineral  owners  in  the 
Waddell  Lease  it  is  no  longer  available 
to  Applicant  for  sale  to  El  Paso. 
Amendment  of  the  1975  application  is 
requested  based  on  a  further  review  of 
Warren’s  records.  Warren  states  that 
such  review  indicates  that  residue  gas 
attributable  to  a  portion  of  the 
production  from  Gulfs  Waddell  Lease 
may  have  also  been  sold  to  El  Paso 
under  the  certificate  of  public 
convenience  and  necessity  which  was 
issued  to  Warren  in  Docket  No.  CI72- 
760  and  Warren’s  FERC  Gas  Rate 
Schedule  No.  66. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  14, 
1980,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  (he 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission’s  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  futher  notice  before  the 
Commission  on  this  application  if  no 
petition  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
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proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  petition  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-20741  Filed  7-10-80;  8:45  am) 

BILUNO  CODE  64S0-8S-M 


[Docket  No.  ER80-489] 

West  Texas  Utilities  Co.;  Proposed 
Rate  Scheduie  Changes 

July  2, 1980. 

The  filing  Company  submits  the 
following: 

Take  notice  that  West  Texas  Utilities 
Company  (WTU)  on  June  26, 1980, 
tendered  for  filing  Supplement  No.  1  to 
its  FERC  Rate  Schedule  No.  40.  relating 
to  the  provision  of  wholesale  electric 
service  to  the  City  of  Coleman,  Texas, 
and  Supplement  No.  3  to  its  FERC  Rate 
Schedide  No.  42,  relating  to  the 
provision  of  wholesale  electric  service 
to  the  City  of  Brady,  Texas. 

The  filed  supplements  to  Rate 
Schedule  Nos.  40  and  42  provide,  in 
effect,  that  during  the  off-peak  hours  of  9 
p.m.  to  9  a.m.  weekdays,  and  around  the 
clock  on  weekends,  legal  holidays  and 
from  September  16  to  June  14,  inclusive, 
the  respective  Cities  may  take  capacity 
up  to  the  limit  of  the  facilities  installed 
to  serve  them  without  affecting  the 
additional  capacity  commitment. 

WTU  also  states  that  a  copy  of  the 
complete  filing  was  served  on  the  City 
of  Coleman,  Texas,  and  the  City  of 
Brady,  Texas,  and  on  the  Public  Utility 
Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  1.8  and  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8, 1.10).  All  such 
petitions  or  protests  should  be  filed  on 
or  before  July  25, 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  ^e  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  application  arewon  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-20742  Filed  7-10-80;  8:45  am) 
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Office  of  Hearings  and  Appeals 

Issuance  of  Proposed  Decisions  and 
Orders;  Week  of  June  16  through  June 
20,1960 

During  the  week  of  June  16  through 
June  20, 1980,  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  procee^ngs  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
propostpd  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Room  B-120.  2000  M  Street  NW., 
Washington,  D.C.  20461,  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  Federal 
holidays. 

Melvin  Goldstein, 

Director,  Office  of  Hearings  and  Appeals. 

July  7, 1980. 

Proposed  Dedsioos  and  Orders 

Applied  energy  technology,  Los  Gatos,  Calif., 
BEE-0779,  gasohol. 

Applied  Energy  Technology  (AetcoJ  filed 
an  Application  for  Exception  firom  the 
provisions  of  10  CFR  Part  211.  The  exception 


request,  if  granted,  would  i>ermit  Aetco  to 
purchase  increased  volumes  of  unleaded 
motor  gasoline  pursuant  to  its  base  period 
allocation  for  the  purpose  of  blending 
gasohol.  On  June  19, 1980,  the  Department  of 
Energy  issued  a  Proiiosed  Decision  and  Order 
which  determined  that  the  exception  request 
be  denied. 

Atlanta  Stove  Works,  Inc.,  Atlanta,  Go.,  BEE~- 
0983  (other). 

Atlanta  Stove  Works,  Inc.  Tiled  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  Part  430,  Appendix  O.  The 
exception  request,  if  granted,  would  permit 
the  firm  to  market  certain  types  of  vented  gas 
space  heaters  without  regard  to  the  foregoing 
provisions.  On  June  18, 1980,  the  Department 
of  Energy  issues  a  Proposed  Decision  and 
Order  which  determined  that  the  exception 
request  be  granted. 

Names  of  Petitions  and  Case  Numbers 
Atlantic  Richfield  Co.,  BEE-0696. 

Chevron  U.S.A.,  Inc.,  BEE-0614. 

Cities  Service  Company,  BEE-0735. 

Derby  Refining/Coastal  Corp.,  BEE-1130. 
Diamond  Shamrock  Corp.,  BEE-0774. 
Farmland  Industries,  BEE-0899. 

Getty  Refining  &  Marketing  Co.,  BEE-0492. 
Gulf  Oil  Corporation,  BEE-0529. 

Kerr-McGee  Corporation,  BEE-1010. 

Pacific  Resources,  Inc^  BEE-0589. 

Pester  Refining  Company,  BEE-0658. 

Phillips  Petroleum  Company,  BEE-0693. 
Standard  Oil  Company  of  Indiana,  BEE-0702. 
Standard  Oil  Company  of  Ohio,  BEE-0974. 
Sun  Oil  Company  of  Pennsylvania,  BEE-1159. 
Texaco,  Inc.,  BEE-0769. 

Time  Oil  Company,  BEE-0703. 

Total  Petroleum  Company,  BEE-0985. 

United  Refining  Company,  BEE-0738. 

Vickers  Petroleum  Corporation,  BEE-0557. 
See  Appendix  A  and  see  Appendix  A, 
gasohol 

The  twenty  refiners  listed  above  each  filed 
an  Application  for  Exception  from  the 
provisions  of  10  CFR  212.85(c)(l)(i)(B].  The 
exception  request,  if  granted,  would  permit 
each  refiner  to  recover  the  incremental  costs 
it  incurs  in  acquiring  alcohol  for  gasohol 
purposes  and  the  incremental  costs  involved 
in  blending  and  marketing  gasohol.  On  June 
19, 1980,  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  requests  be 
Ranted. 

Chronister  Oil  Co.  d.b.a.  Lincoln  Land  Oil 
■Co.,  Springfield,  111.,  BEE-0475,  gasohol 
Chronister  Oil  Co.  DBA  Lincoln  Land  Oil 
Company  filed  an  Application  for  Exception 
from  the  provisions  of  10  CFR  Part  211.  The 
exception  request,  if  granted,  would  permit 
Chronister  to  purchase  approximately  1 
million  gallons  of  unleaded  motor  gasoline 
per  month  in  addition  to  its  base  period 
allocation  in  order  to  expand  its  gasohol 
marketing  program.  On  June  17, 1980,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  granted  in  part,  and 
that  Chronister's  base  period  allocation  of 
unleaded  gasoline  be  increased  by  120,000 
gallons  per  month. 

Dow  Chemical  US.A.,  Freeport,  Tex.,  BEE- 
0285,  crude  oil 

Dow  Chemical  U.S.A.  filed  an  Application 
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for  Exception  from  the  provisions  of  10  CFR 
211.65  (the  Crude  Oil  Buy/Sell  Program).  The 
exception  request,  if  granted,  would  permit 
Dow  to  receive  an  allocation  of  50,000  barrels 
of  crude  oil  per  day  for  its  newly-constructed 
refinery  at  Freeport,  Texas.  On  June  20, 1980, 
the  Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  granted  in  part. 

R.  H.  Engelke,  San  Antonio,  Tex.,  BXE-0898, 
crude  oil 

R.  H.  Engelke  Tiled  an  Application  for 
Exception  from  the  provisions  of  10  CFR.  Part 
212,  Subpart  D.  The  Exception  request,  if 
granted,  would  result  in  an  extension  of 
exception  relief  previously  granted  and 
would  permit  the  firm  to  sell  a  certain  portion 
of  the  crude  oil  which  it  produces  from  the 
Bertha  Copsey  Lease  for  the  benefit  of  the 
working  interest  owners  at  market  price 
levels.  On  June  19, 1980,  the  DOE  issued  a 
Proposed  Decision  and  Order  and  tentatively 
determined  that  an  extension  of  exception 
relief  should  be  granted. 

Georgia-Pacific  Corp.,  Bellingham,  Wash., 
BEE-0759,  mator  gasoline 
Georgia-Pacific  Corporation  filed  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  Part  211.  TTie  exception  request,  if 
granted,  would  permit  Georgia-PaciRc  to 
increase  its  base  period  allocation  by  an 
amount  sufficient  to  denature  the  alcohol  it 
produces  which  in  turn  is  sold  for  blending 
into  gasohol.  On  June  17, 1980,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  granted. 

Greater  Washington/Maryland  Service 
^Station  Association,  Greenbelt,  Md., 
BEE-0763,  gasohol 

The  greater  Washington/Maryland  Service 
Station  Association  filed  an  Application  for 
Exception  from  the  provisions  of  10  CFR  Part 
211.  The  exception  request,  if  granted,  would 
permit  110  member  service  stations  to  receive 
additional  quantities  of  unleaded  gasoline  in 
order  to  market  gasohol.  On  June  16, 1980,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  granted  and  that  the 
applicant  service  stations  receive  a  quantity 
of  additional  unleaded  gasoline  equivalent  to 
the  base  period  volumes  that  they  are  willing 
to  devote  to  gasohol  production  and 
marketing. 

Naph-Sol  Refining  Co.,  Inc.,  Washington, 

D.C.,  DEE-7924,  gasohol 
Naph-Sol  ReHning  Co.,  Inc.  Bled  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  Subpart  F.  The  exception  request,  if 
granted,  would  permit  Naph-Sol  to  receive  an 
allocation  of  unleaded  gasoline  for  the 
express  purpose  of  blending  gasohol.  On  June 
17, 1980,  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted  in  part. 

Seaview  Petroleum  Co.,  Blue  Bell,  Pa.,  DEE- 
6942,  crude  oil 

Seaview  Petroleum  Company  filed  an 
Application  for  Exception  from  the  provisions 
of  10  CFR  211.67  (the  Entitlements  Program). 


The  exception  request,  if  granted,  would 
permit  Seaview  to  sell  entitlements  for  the 
crude  oil  which  the  Hrm  purchased  to 
establish  an  initial,  or  starting  inventory  for 
its  new  refinery.  On  June  16, 1980,  the 
Department  of  Energy  issued  a  Proposed 
Decision  and  Order  which  determined  that 
the  exception  request  be  granted. 

Wadsworth  Oil  Co.,  Inc.,  Clanton,  Ala.,  BEE- 
1022,  gasohol 

Wadsworth  Oil  Co.,  Inc.  filed  an 
Application  for  Exception  from  the  provisions 
of  10  CFR,  Part  211.  The  exception  request,  if 
granted,  would  permit  the  firm  to  receive  an 
increased  allocation  of  motor  gasoline  for  the 
express  purpose  of  blending  and  ntarketing 
gasohol.  On  June  18, 1980,  the  Department  of 
Energy  issued  a  Proposed  Decision  and  Order 
which  determined  that  the  exception  request 
be  granted. 

Petitions  involving  the  Motor  Gasoline 
Allocation  Regulations 
The  following  firms  filed  Applications  for 
Exception  from  the  provisions  of  the  Motor 
Gasoline  Allocation  Regulations.  The 
exception  requests,  if  granted,  would  result  in 
an  increase  in  the  firms'  base  period 
allocation  of  motor  gasoline.  The  DOE  issued 
Proposed  Decisions  and  Orders  which 
determined  that  the  exception  requests  be 
granted. 

Company  Name,  Case  Number,  and  Location 

Columbus  Public  School,  BEE-1012, 
Columbus.  OH. 

Ernest  J.  Short  &  Son,  DEE-4861,  Londsburg, 
NM. 

Manny's  Stand,  Serv.,  DEE-6720,  Milwaukee, 
WI. 

Petitions  Involving  the  Motor  Gasoline 
Allocatioh  Regulations 
The  following  firms  Hied  Applications  for 
Exception  from  the  provisions  of  the  Motor 
Gasoline  Allocation  Regulations.  The 
exception  requests,  if  granted,  would  result  in 
an  increase  in  the  firm's  base  period 
allocatioh  of  motor  gasoline.  The  DOE  issued 
Proposed  Decisions  and  Orders  which 
determined  that  the  exception  requests  be 
denied. 

Company  Name,  Case  Number,  and  Location 
Automatic  Gas  Distributors,  Inc.,  DEE-5103. 
DEE-5104.  DEE-5106,  DEE-5107.  DEE-5108. 
DEE-5109.  Denver,  CO. 

Cotten  Service  Stations  &  Rentals,  DEE-6464, 
Dallas.  TX. 

Housley  Distributing,  DEE-8113,  Silver  City, 
NM. 

Pittman  Oil  Distributors,  DEE-7183, 

Nashville,  IN. 

Saxon  Oil  Co.,  Inc.,  DEE-7504,  Opelika,  AL 
Ted  Harrison  Oil  Co.,  DEE-6606,  Virginia,  IL 
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Objection  to  Proposed  Remedial 
Orders;  Week  of  June  2  Through 
June  6, 1980 

During  the  week  of  June  9  through 
June  13, 1980,  the  notices  of  objection  to 
proposed  remedial  orders  listed  in  the 


Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  which  the  Department 
of  Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  Hie  a 
request  to  participate  pursuant  to  10 
CFR  205.194  on  or  before  July  31, 1980. 
The  Office  of  Hearings  and  Appeals  will 
then  determine  those  persons  who  may 
participate  on  an  active  basis  in  this 
proceeding  and  will  prepare  an  official 
service  list  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non-  ' 
participants  for  good  cause  shown. 

All  requests  to  participate  in  this 
proceeding  should  be  filed  with  the 
Office  of  Hearihgs  and  Appeals. 
Department  of  Energy,  Washington,  D.C. 
20461. 

Melvin  Goldstein, 

Director,  Office  of  Hearings  and  Appeals. 

July  7, 1980. 

Proposed  Remedial  Orders 
Art’s  Chevron  Service,  San  Pablo,  Calif, 
BRO-1229,  motor  gasoline 

On  June  4. 1980.  Art's  Chevron  Service. 

6675  San  Pablo  Avenue,  San  Pablo,  California 
94806,  filed  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  which  the  DOE 
Western  District  Office  of  Enforcement 
issued  to  the  firm  on  May  20, 1980.  In  the 
Proposed  Remedial  Order  the  Western 
District  found  that  during  the  period  August 
1, 1979  to  January  30, 1980,  the  firm 
committed  pricing  violations  in  the  sale  of 
motor  gasoline  in  the  State  of  California. 
According  to  the  Proposed  Remedial  Order 
the  Art's  Chevron  Service  violations  resulted 
in  $9,582.37  of  overcharges. 

H.  H.  Gungoll  S' Associates,  Enid,  Okla., 
BRO-1234,  crude  oil 

On  June  5, 1980,  H.  H.  Gungoll  &  Associates 
(Gungoll),  P.O.  Box  1422,  Enid,  Oklahoma 
73701  (Gungoll),  filed  a  Notice  of  Objection  to 
a  Proposed  Remedial  Order  which  the  DOE 
Southwest  District  Office  of  Enforcement 
issued  to  the  firm  on  May  19. 1980.  In  the 
Proposed  Remedial  Order  the  Southwest 
District  found  that  during  the  period  January 
10, 1975  to  August  31, 1976,  Gungoll 
committed  pricing  violations  in  the  sale  of 
crude  oil  produced  from  the  Van  Deventer 
property  in  Garfield  County,  Oklahoma. 
According  to  the  Proposed  Remedial  Order 
the  Gungoll  violations  resulted  in  $70,343.12 
of  overcharges. 

Richard  Thomas  Chevron,  Dublin,  Calif, 
BRO-1230,  motor  gasoline 

On  June  4. 1980,  Richard  Thomas  Chevron, 
7007  San  Ramon  Valley  Rd.,  Dublin, 
California,  filed  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  which  the  DOE 
Western  District  Office  of  Enforcement 
issued  to  the  firm  on  May  14, 1980.  In  the 
Proposed  Remedial  Order  the  Western 


Federal  Register  /  Vol.  45.  No.  135  /  Friday,  July  11.  1980  /  Notices 


District  found  that  during  the  period 
December  1, 1979  to  March  31, 1980,  the  firm 
committed  pricing  violations  in  the  sale  of 
motor  gasoline  in  the  State  of  California. 
According  to  the  Proposed  Remedial  Order 
the  Richard  Thomas  Chevron  violations 
resulted  in  $2,158.06  of  overcharges. 

Tom's  Union,  Pleasant  Hill,  Calif.,  BRO-1231, 
motor  gasoline 

On  June  4, 1980,  Tom's  Union,  1690  Contra 
Costa  Blvd.,  Pleasant  Hill,  California  94523, 
filed  a  Notice  of  Objection  to  a  Proposed 
Remedial  Order  which  the  DOE  Western 
District  Office  of  Enforcement  issued  to  the 
firm  on  May  20, 1980.  In  the  Proposed 
Remedial  Order  the  Western  District  found 
that  during  the  period  August  1, 1979  to 
January  31, 1980,  the  firm  conunitted  pricing 
violations  in  the  sale  of  motor  gasoline  in  the 
State  of  California.  According  to  the 
Proposed  Remedial  Order  the  Tom’s  Union 
violations  resulted  in  $1,602.33  of 
overcharges. 

Hal  Abel  Chevron,  Alamo,  Calif,  BRO-1232, 
motor  gasoline 

On  June  4. 1980,  Hal  Abel  Chevron,  3177 
Danville  Blvd.,  Alamo,  California  94507  filed 
a  Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  DOE  Western  District  Office 
of  Enforcement  issued  to  the  firm  on  May  20, 
1980.  In  the  Proposed  Remedial  Order  the 
Western  District  found  that  during  the  period 
August  1, 1979  to  April  14, 1980,  the  firm 
committed  pricing  violations  in  the  sale  of 
motor  gasoline  in  the  State  of  California. 
According  to  the  Proposed  Remedial  Order 
the  Hal  Abel  Chevron  violations  resulted  in 
$15,856.36  of  overcharges. 

John  Laveoga's  Chevron,  San  Ramon,  Calif, 
BRO-1233,  motor  gasoline 
On  June  4, 1980,  John  Laveaga’s  Chevron, 
21320  San  Ramon  Valley  Blvd.,  San  Ramon, 
California  94583  filed  a  Notice  of  Objection  to 
a  Proposed  Remedial  Order  which  the  DOE 
Western  District  Office  of  Enforcement 
issued  to  the  firm  on  May  14, 1980.  In  the 
Proposed  Remedial  Order  the  Western 
District  found  that  during  the  period  August 
1, 1979  to  March  31, 1980,  the  hrm  committed 
pricing  violations  in  the  sale  of  motor 
gasoline  in  the  State  of  California.  According 
to  the  Proposed  Remedial  Order  the  John 
Laveaga's  Chevron  violations  resulted  in 
$11,621.93  of  overcharges. 

L  O.  Ward,  Enid,  Okla.,  BRO-1235,  crude  oil 
On  June  5, 1980,  LO.  Ward,  P.O.  Box  1187, 
Enid,  Oklahoma  73701,  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
which  the  DOE  Southwest  District  Office  of 
Enforcement  issued  to  the  firm  on  May  19, 
1980.  In  the  Proposed  Remedial  Order  the 
Southwest  District  found  that  during  the 
period  January  1974  through  December  1976. 
L  O.  Ward  committed  pricing  violations  in 
the  sale  of  crude  oil  in  the  State  of  Oklahoma. 
According  to  the  Proposed  Remedial  Order 
the  Ward  violations  resulted  in  $259,726.21  of 
overcharges. 

McDowell  Exxon,  Petaluma,  Calif,  BRO- 
1228,  motor  gasoline 
On  June  4, 1980,  McDowell  Exxon,  301 
South  McDowell  Blvd.,  Petaluma,  California 
94952,  filed  a  Notice  of  Objection  to  a 


Proposed  Remedial  Order  which  the  DOE 
Western  District  Office  of  Enforcement 
issued  to  the  firm  on  May  20, 1980.  In  the 
Proposed  Remedial  Order  the  Western 
District  found  that  during  the  period  August 
1, 1979  to  October  20, 1979,  the  firm 
committed  pricing  violations  in  the  sale  of 
motor  gasoline  in  the  State  of  California. 
According  to  the  Proposed  Remedial  Order 
the  McDowell  Exxon  violations  resulted  in 
$6,998.40  of  overcharges. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  1536-6] 

Availability  of  Environmental  Impact 
Statements 

agency:  Office  of  Environmental 
Review  (A-104)  U.S.  Environmental 
Protection  Agency. 

PURPOSE:  This  notice  lists  the 
Environmental  Impact  Statements  (EISs) 
which  have  been  officially  filed  with  the 
EPA  and  distributed  to  Federal  agencies 
and  interested  groups,  organizations  and 
individuals  for  review  pursuant  to  the 
Council  on  Environmental  Quality’s 
Regulations  (40  CFR  Part  1506.9). 

PERIOD  COVERED:  This  Notice  includes 
EIS's  filed  during  the  week  of  June  30, 

1980  to  July  4, 1980. 

REVIEW  PERIODS:  The  45-day  review 
period  for  draft  EIS’s  listed  in  this 
Notice  is  calculated  from  July  11, 1980 
and  will  end  on  August  25, 1980.  The  30- 
day  review  period  for  final  EIS's  as 
calculated  from  July  11, 1980  will  end  on  ^ 
August  11, 1980. 

Eis  AVAiLABiU'Pr:  To  obtain  a  copy  of  an 
EIS  listed  in  this  Notice  you  should 
contact  the  Federal  agency  which 
prepared  the  EIS.  This  Notice  will  give  a 
contact  person  for  each  Federal  agency 
which  has  filed  an  EIS  during  the  period 
covered  by  the  Notice.  If  a  Federal 
agency  does  not  have  the  EIS  available 
upon  request  you  may  contact  the  Office 
of  Environmental  Review,  EPA,  for 
further  information. 

BACK  COPIES  OP  EIS’s:  Copies  of  EIS’s 
previously  filed  with  EPA  or  CEQ  which 
are  no  longer  available  from  the 
originating  agency  are  available  with 
charge  from  the  following  sources: 

For  public  availability  and/or  hard  copy 
reproduction  of  EISs’  filed  prior  to  March 
1980;  Environmental  Law  Institute,  1346 
Connecticut  Avenue  NW.,  Washington,  DC 
20036. 

For  hard  copy  reproduction  or  microfiche: 
Information  Resources  Press,  1700  North 
Moore  Street,  Arlington,  Virginia  22209, 
(703)  558-8270. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathi  L  Wilson,  Office  of  Environmental 
Review  (A-104),  Environmental 
Protection  Agency,  401 M  Street  SW., 
Washington,  DC  20460,  (202)  245-3006. 

SUMMARY  OF  NOTICE:  On  July  30, 1979, 
the  CEQ  Regulations  became  effective. 
Pursuant  to  Section  1506.10(a),  the  30- 
day  review  period  for  final  EIS’s 
received  during  a  given  week  will  now 
be  calculated  from  Friday  of  the 
following  week.  Therefore,  for  all  final 
EIS’s  received  during  the  week  of  June 
30, 1980  to  July  4, 1980  the  30-day  review 
period  will  be  calculated  from  July  11, 
1980.  The  review  period  will  end  on 
August  11, 1980. 

Appendix  I  sets  forth  a  list  of  EIS's 
filed  with  EPA  during  the  week  of  June 
30, 1980  to  July  4, 1980.  The  Federal 
agency  filing  the  EIS,  the  name,  address, 
and  telephone  number  of  the  Federal 
agency  contact  for  copies  of  the  EIS,  the 
filing  status  of  the  EIS,  the  actual  date 
the  EIS  was  filed  with  EPA,  the  title  of 
the  EIS,  the  State(s)  and  County(ies)  of 
the  proposed  action  and  a  brief 
summary  of  the  proposed  Federal  action 
and  the  Federal  agency  EIS  number,  if 
available,  is  listed  in  this  Notice. 
Commenting  entities  on  draft  EIS's  are 
listed  for  final  EIS’s. 

Appendix  II  sets  forth  the  EIS’s  which 
agencies  have  granted  an  extended  . 
review  period  or  EPA  has  approved  a 
waiver  from  the  prescribed  review 
period.  The  Appendix  II  includes  the 
Federal  agency  responsible  for  the  EIS, 
the  name,  address,  and  telephone 
number  of  the  Federal  agency  contact, 
the  title,  State(s)  and  County(ies)  of  the 
EIS,  the  date  ^A  announced 
availability  of  the  EIS  in  the  Federal 
Register  and  the  newly  established  date 
for  comments. 

Appendix  III  sets  forth  a  list  of  EIS's 
which  have  been  withdrawn  by  a 
Federal  agency. 

Appendix  IV  sets  forth  a  list  of  EIS 
retractions  concerning  previous  Notices 
of  Availability  which  have  been  made 
because  of  procedural  noncompliance 
with  NEPA  or  the  CEQ  regulations  by 
the  originating  Federal  agency. 

Appendix  V  sets  forth  a  list  of  reports 
or  additional  supplemental  information 
relating  to  previously  filed  EIS’s  which 
have  been  made  available  to  EPA  by 
Federal  agencies. 

Appendix  VI  sets  forth  official 
corrections  which  have  been  called  to 
EPA’s  attention. 
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Dated:  July  8. 1980. 

William  N.  Hedeman,  Jr., 

Director.  Off  ice  of  Environmental  Review  (A- 
104). 

Appendix  I — EIS’s  Bled  with  EPA  During  the 
Week  of:  June  30, 1980  Through  July  3, 1960 

DEPARTMENT  OF  AGRICULTURE 
Contact:  Mr.  Barry  Flamm,  Director,  Office 
of  Environmental  Qitality,  Office  of  the 
Secretary,  U.S.  Department  of  Agriculture, 
Room  412-A  Admin.  Building,  Washington, 
D.C.  20250,  (202)  447-3965. 

Rural  Electrification  Administration 
Draft 

JK  Smith  Power  Station  Units  1&2, 
Transmission,  Clark  County,  Ky.,  July  2i 
Proposed  is  the  guarantee  of  a  loan  for 
construction  and  operation  of  two  650  MW 
coal-fired  electric  generating  units,  with  a 
total  generation  capacity  of  1300  MW  gross, 
at  a  new  plant  site  to  be  located  near  Trapp 
in  Clark  Coimty,  Kentucky.  Stack  emissions 
will  be  controlled  by  lime-limestone 
scrubbers,  electrostatic,  precipitators  and 
boiler  design.  Condenser  cooling  will  be 
accomplished  by  the  use  of  cooling  towers. 

*  Plant  water  will  come  from  the  Kentucky 
River  normally,  or  from  an  onsite  water 
reservoir  during  periods  of  extra  ordinarily 
low  river  flow.  Cooperating  agencies  include: 
EPA,  COE,  USDl  and  State  of  Kentucky 
(USDA-REA-EIS  (ADM)  8U-8-D).  (EIS  order 
No.  800499.) 

U.S.  ARMY  CORPS  OF  ENGINEERS 
Contact:  Mr.  Richard  Makinen,  Office  of 
Environmental  Policy,  Atten:  DAEN-CWR-4*, 
Office  of  the  Chief  of  Engineers,  U.S.  Army 
Corps  of  Engineers,  20  Massachusetts 
Avenue,  Washington,  D.C.  20314,  (202)  272- 
0121. 

Draft 

Perry  Creek  Flood  Control,  Sioux  City, 
Woodbury  and  Plymouth  Counties,  Iowa, 

June  30:  Proposed  is  flood  control  protection 
for  Perry  Creek  in  Sioux  City,  Woodbiuy  and 
Plynouth  Counties,  Iowa.  Tluee  plans  have 
been  developed.  Plan  1  would  consist 
primarily  of  channelization  which  would 
meet  most  flood  control  needs  but  would 
destroy  a  small  amount  of  low-quality 
reparian  habitat.  Plan  2  consists  of 
channelization  and  two  single-purpose  deuns 
meeting  most  flood  control  needs  but  would 
take  47  acres  of  prime  farmland  out  of 
production.  Plan  3  consists  predominantly  of 
the  relocation  of  homes  and  businesses, 
meets  some  flood  control  needs  and 
reestablishes  a  large  amount  of  urban 
wildlife  habitat  (Omaha  District).  (EIS  order 
No.  800487.) 

Draft  Supplement 

Roseau  River  Flood  Control,  404  (b)(1), 
(DS-1),  Roseau  and  Kittson  Counties,  Minn., 
July  1:  Proposed  is  a  flood  control  plan  for  the 
Roseau  River  Basin  in  Roseau  and  Kittson 
Counties,  Minnesota  and  southcentral 
Manitoba,  Canada.  Approximately  60  percent 
of  the  Basin  lies  within  the  United  States, 
Channel  modification  will  begin  from  river 
mile  93.5  to  river  mile  137.4  at  the  Roseau 


Dam.  The  plan  also  includes  remedial  work 
along  approximately  10  miles  of  the  river  in 
Canada.  The  alternatives  are:  (1)  no  build,  (2) 
non-structural  measures,  (3)  structural 
alternatives  and  (4)  several  channel 
modifications  (St  Paul  District).  (EIS  order 
No.  800492.) 

Final 

Louisa  Generating  Station,  Permit  Louisa 
and  Muscatine,  Iowa,  July  1:  Proposed  is  the 
construction  and  operation  of  a  650,000 
kilowatt  coal-fired,  steam  electric  generating 
station  adjacent  to  the  Missisasippi  River  in 
Louisa  and  Muscatine  Counties,  Iowa,  to  be 
known  as  Louisa  Generating  Station, 

Included  on  the  1655  acre  site  will  be  a  main 
building  complex  housing  the  steam  boiler,  a 
650,000  kilowatt  turbine  generator,  air 
pollution  control  facilities,  coal  and  material 
handling  and  storage  areas;  a  610  foot  stack; 
cooling  tower;  4  wells;  electric  substation; 
river  discharge  structure;  spur  rail  line;  and 
ash  storage  ponds.  The  project  will  also 
require  tlvee  345kV  transmission  lines  (Rock 
Island  District).  Comments  made  by:  USDA, 
DOI,  EPA,  State  agencies,  groups  and 
individuals.  (EIS  order  No.  800490.) 

The  Rural  Electrification 
Administration  (REA)  has  participated 
in  the  developmental  process  of  this 
Environmental  Impact  Statement  (EIS) 
as  a  Cooperating  Federal  agency,  with 
its  internal  designation  as  USDA-REA- 
EIS  (Adm)  79-11-F.  REA  may  use  this 
final  EIS  to  fulfill  the  NEPA 
requirements  in  conjunction  with  its 
potentially  forthcoming  major  Federal 
action  for  guaranteeing  loan  funds  in 
support  of  4.6%  project  interest 
acquisition  by  the  Eastern  Iowa  Light 
and  Power  Cooperative. 

ENVIRONMENTAL  PROTECTION  AGENCY 

Contact:  Mr.  Wallace  Stickney,  Region  1, 
Environmental  Protection  Agency,  John  F. 
Kennedy  Federal  Bldg.,  Room  2203,  Boston, 
Massachusette  02203,  (617)  223-4635. 

Final 

Southern  Rockingham  208  Project, 
Rockingham  Coimty,  N.H.,  Jime  30:  Proposed 
is  a  208  project  for  the  Southern  Rockingham 
planning  region  in  Rockingham  County,  New 
Hampshire.  The  project  is  divided  into  seven 
areas  for  the  Towns  of  Atkinson,  Hampstead, 
Kingston,  Newton,  Plaistow,  Salem  and 
Windham.  Comments  made  by:  DOL  USDA, 
FERC,  State  and  local  agencies.  (EIS  Order 
No.  800489.) 

DEPARTMENT  OF  HUD 

Contact:  Mr.  Richard  H.  Broun,  Director, 
Office  of  Environmental  Quality,  Room  7274, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  D.C.  20410,  (202)  755-6300, 

Final 

Rockrimmon  Lake  Area,  Colorado  Springs, 
El  Paso  County,  COLO.,  July  1:  Proposed  is 
the  issuance  of  HUD  home  mortgage 
insurance  for  the  Lake  Area  of  the 
Rockrimmon  planned  development  in 
Colorado  Springs,  El  Paso  County,  Colorado. 


The  insurance  has  been  requested  for  402 
single-family  homes  on  151  acres.  The  total 
development  encompasses  2,380  acres  and 
will  contain  approximately  5.500  dwelling 
units  as  well  as  commercial,  school  and  park 
areas.  (HUD-R08-EIS-80-IVF).  Comments 
made  by:  USAF,  COE.  DOI.  DOT.  HEW.  EPA 
State  and  local  agencies.  (EIS  order  No. 
800495.) 

DEPARTMENT  OF  INTERIOR 

Contact:  Mr.  Bruce  Blanchard.  Director. 
Environmental  Project  Review,  Room  4256 
Interior  Bldg.  ^Department  of  the  Interior, 
Washington,  D.C.  20240,  (202)  343-3891. 

Bureau  of  Land  Management 
Final 

Bannock-Oneida  Grazing  Management 
Plan,  several  counties,  Idaho,  July  2:  Proposed 
is  grazing  management  for  the  Bannock- 
Oneida  Area  in  Cassie,  Oneida,  Power  and 
Bannock  Counties,  Idaho.  The  area 
encompasses  431,508  acres  of  public  land. 

The  alternatives  considered  are:  1)  a 
balanced  mix  of  used  while  ensuring  a 
sustained  yield  fix)m  the  rangeland 
ecosystem,  2)  maximize  livestock  use  of  the 
inventoried  vegetative  resource,  3)  no 
livestock  grazing,  4)  decreased  livestock 
grazing,  and  5)  no  action  (FES-80-20). 
Comments  made  by:  DOI,  USDA  EPA,  AHP, 
State  and  local  agencies,  groups,  individuals, 
and  businesses.  (EIS  order  No.  800496.) 

Rocky  Mountain  Liquid  Hydrocarbon 
Pipeline,  Permit  several,  July  2:  Proposed  is 
the  granting  of  right-of-way  for  the 
construction  of  the  Rocky  Moimtain  Liquid 
Hydrocarbon  Pipeline  from  Hobbs  Station  in 
Gaine  County,  Texas  through  New  Mexico, 
Colorado  and  Utah  to  the  Rocky  Mountain 
Overthrust  Area  of  Wyoming.  The  pipeline 
would  extend  for  1,172  miles  and  would  be 
used  to  transport  up  to  65,000  barrels  per  day . 
of  mixed  stream  hydrocarbons,  the 
alternatives  consider  no  action,  delay  of 
action,  and  three  route  alignments.  (FES-80- 
19).  Comments  made  by:  USAD,  DOI,  HEW. 
COE,  EPA,  DOC,  State  and  local  agencies. 
(EIS  order  No.  800497.) 

Water  and  Power  Resources  Services 


Animas-LaPlata  Water  Supply  Project 
Animas  River,  San  Juan,  LaPlata,  and 
Montezuma  Counties,  Colo,  and  New  Mexico; 
July  1:  Proposed  is  the  Animas-LaPlata  water 
supply  project  located  in  San  Juan  County, 
New  Mexico  and  LaPlata  and  Montezuma 
Coimties,  Colorado.  The  project  would 
involve  the  diversion  of  water  from  the 
Animas  River  to  the  LaPlata  and  Mancos 
River  drainages  and  would  include:  two  off- 
stream  reservoirs;  two  pumping  stations, 
three  conveyance  systems,  a  Power  ~ 
transmission  line,  and  two  diversion  dams  on 
the  LaPlata  River.  The  project  would  provide 
water  for  irrigation,  and  municipal  and 
industrial  use,  in  addition  to  recreational 
opportimities.  (FES-80-18).  Comments  made 
by:  AHP,  DOI,  USDA  EPA.  FERC,  State  and 
local  agencies,  groups  and  individuals.  (EIS 
order  No.  800493.) 
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DEPARTMENT  OF  TRANSPORTATION 
Contact:  Mr.  Martin  Convisser,  Director, 
OfHce  of  Environmental  Affairs,  U.S. 
Department  of  Transportation,  400  7th  Street 
SW.,  Washington.  D.C.  20590,  (202)  426-4357. 

Federal  Highway  Administration 
Draft 

IA-150  improvements,  Buchanan  County, 
Iowa,  July  1:  Proposed  is  the  improvement  of 
a  seven-mile  segment  of  lA-150  in  Buchanan 
County,  Iowa.  This  project  would  involve  two 
basic  construction  concepts  and  a  no  build 


alternative.  The  two  construction  concepts 
provide  alternatives  for  improvements  to  the 
existing  highway  alignment  and  also  for 
construction  on  a  new  alignment  designed  as 
a  westerly  bypass  of  Independence.  The 
alternatives  are:  1)  no  build,  2)  resurfacing, 
shouldering  and  ditching  on  existing 
alignment,  3)  widening,  resurfacing,  and 
reconstruction  of  existing  alignment,  4)  one¬ 
way  pairs,  5)  bypass-alternate  and  6)  bypass 
railroad  variation  (FHWA-IOWA-EIS-i^ 
2D).  (EIS  order  No.  800494.) 

Oregon  Coast  Highway,  US  101,  OR-9, 
improvement.  Lane  County,  Oreg.,  July  2: 


Proposed  is  the  reconstruction  of  5.44  miles  of 
the  Oregon  Coast  Highway,  US  101  and  OR-9 
in  Lane  County,  Oregon,  llie  reconstruction 
would  be  done  in  three  sections:  1)  an 
improved  two  lane  section;  2)  a  three  lane 
section,  turning  median  added;  and  3)  a  ^ve 
lane  section,  turning  median  and  two  travel 
lanes  added.  Highway  shoulders  would  be 
included  as  would  sidewalks  and  curbing  in 
the  city;  shoulders  would  be  signed  and 
stripped  for  a  bike-way.  The  two  alternatives 
are:  1)  no  action  and  2)  a  build  alternative. 
(FHWA-OR-EIS-80-04-D) 


EIS’s  Filed  During  the  Week  of  June  30, 1980,  Through  July  3, 1980 


[Statement  title  indeti— by  State  and  county] 


State 

County 

Status 

Statement  title 

Accession  No.  Date  filed 

Oiginating 
agency  No. 

800493  July  1.  1980 . 

DOI 

La  Plata - - 

...  Final . 

River 

...  Animas-La  Plata  Water  Supply  Project.  Ammas 

800493  July  1.  1980 . 

DOI 

...  Final . 

River. 

800495  July  1,  1980 . 

HUD 

Idaho . 

.  Several . 

...  Fir«l 

Bannock-Oneida  Grazing  Management  Plan . 

800496  July  2.  1980 . 

DOI 

800494  July  1.  1980 . 

DOT 

800490  July  1.  1980 . 

COE 

800490  July  1.  1980 . 

800487  June  30.  1980.. 

COE 

(X)E 

800487  June  30.  1980.. 

COE 

.  dark  .  '  . 

800499  July  2,  1980 . 

USDA 

800488  Apr  24,  1980... 
600492  July  1,  1980 . 

HUD 

COE 

800492  July  1.  1980 . 

COE 

800489  June  30.  1980  .. 

EPA 

600493  July  1,  1980 . 

DOI 

River 

800498  July  2.  1980 . 

DOT 

ment. 

800497  July  2.  1980 . 

DOI 

Permil. 

Appendix  W.— Extension/Waiver  of  Review  Periods  on  EiS’s  Filed  With  EPA 

Federal  agency  contact 

Title  of  EIS  Filing  status/accessipn  No. 

'Date  notice 
of  availability 
published  in 
"Federal 
Register" 

Waiver 

Date  review 
extension 
terminates 

U.S.  Department  of  Transportation 


Mr.  Martin  Convisser,  Director,  Office  of  Environmental  Affairs,  U.S.  I-1S0  Improvements.  Buchanan  Draft  800494 . July  11, 1980 .  Extension .  Aug.  29, 1980. 

Department  of  Transportation,  400  Seventh  Street  SW.,  Washing-  County.  Iowa. 

ton,  D  C.  20590,  (202)  426-4357  Rehabilitation  Act  of  1973, 

Section  504,  Implementing 
Regulations  (please  see  below). 

Draft .  June  27. 1980...  Extension .  Aug.  25,  1980. 

DOT  has  encountered  problems  with  the  timely  receipt  of  this  DEIS.  In  order  to  resolve  this  situation,  DOT  has  remailed  the  DEIS  and  has  extended  the  review  period  for  two  (2)  weeks. 
U.S.  Department  of  Commerce 

Dr.  Sidney  R.  Caller,  Deputy  Assistant  Seaetary,  Environmental  Af-  Pacific  Pink  Shrimp  Fishery,  FMP,  Oaft  800469 .  July  7. 1980 .  Extension .  Aug.  21,  1980. 

fairs.  Department  of  Commerce.  Washington,  D.C.  20230,  (202)  off  Washington,  Oregon,  and 

377-4335  California. 


Appendix  III,— £/S’s  Filed  With  EPA  Which  Have  Been  Officially  Withdrawn  by  the  Originating  Agency 


Federal  agency  contact 


Filing  status/accession  No. 


Date  notice 
of  availability 
published  in 
"Federal 
Register" 


Date  of 
withdrawal 
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Federal  agency  contact 


Norte. 


Appendix  VI.— Notice  of  Official  Retraction 


Title  of  EIS 


Status/No. 


Date  notice 
published  in 
"Federal 
Register" 


Reason  for  retraction 


Appendix  y.— Availability  of  Reports/Addibona!  Information  Relating  to  EIS’s  Previously  FHed  With  ERA 


Federal  agency  contact  Title  of  report 


None. 


Date  made  available  to  EPA 


Accession  No. 


Appendix  W\.— Official  Correction 


Federal  agerKy  contact 

Title  of  EIS 

Filing  status/  ' 
accession  No. 

Date  notice 
of  availability 

published  in  Correction 

"Federal  ^ 

Register" 

U  S.  Department  of  Housing  and  Urban  Development 

Mr.  Richard  H.  Broun.  Director,  Office  of  Environniental  Oiality,  room 
7274,  Department  of  Housing  and  Urban  Development,  451 
Seventh  Street  SW..  Washington.  D  C.  20410,  (202)  755-6303. 

Chesterfield  Subdivision, 
Mortgage  Insurance. 

This  EIS  was  inadvertently 

Final  800488 _ _ 

omitted  from  the  Federal 
Register  Report  dated  May  2, 

1980.  The  comment  period 
began  on  May  2, 1980  and 

ended  on  June  16, 1980.  ' 

Chesterfield  Subdivision,  final....™..™™-— Apr.  24. 1980.... 

Mortgage  Insurance.  Maryland, 

County:  Anne  Arundel. 

Propo^  is  the  issuance  of 
HUD  home  mortgage  insurance 
for  the  Chesterfield  Subdivision 
in  Anne  Arundel  County, 

Maryland.  The  subdivision  is  . 
located  on  380  acres  and  will 
consist  of  1,846  units  plus  a 
commercial  arKf  office  space 
area.  The  units  to  be 
constructed  will  include  a 
mixture  of  single-family  homes, 
semi-detached,  townhouses. 
and  garden  apartments. 

Comments  Made  By:  OOl,  EPA.  ' 

HEW,  USDA,  local  agencies. 

(EIS  Order  No.  800488). 

Correction:  In  last  weeks  report  published  July  7. 1980  it  is  stated  that  time  periods  for  Drafts  and  Finals  would  be  calculated  from  July  6. 1960.  The  correct  date  of  calculation  is  July  4, 
1960.  This  does  not  effect  the  close  of  comment  periods.  EIS's  filed  during  the  week  of  June  23,  1980  through  June  27, 1980,  comments  will  be  duo  for  Drafte  by  August  18. 1980,  and  Finals  will 
be  due  by  August  1 1, 1980. 


|FR  Doc.  80-20778  Filed  7-10-80:  8:45  am| 

BlUING  CODE  6S60-01-M 


FEDERAL  RESERVE  SYSTEM 

Equitable  Bankshares  of  Colorado, 

Inc.;  Formation  of  Bank  Holding 
Company 

Equitable  Bankshares  of  Colorado, 
Inc.,  Denver,  Colorado,  has  applied  for 
the  Board’s  approval  under  section 
3(a)(1)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(1))  to  become  a 
bank  holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
The  Women’s  Bank,  N.A.,  Denver, 
Colorado.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  ofHces  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 


writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  August  6, 1980. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  7, 1980. 

Cathy  L  Petryshyn, 

Assistant  Secretary  of  the  Board. 

|FR  Doc  80-20688  Filed  7-10-80:  8:45  am| 

BILUNQ  CODE  6210-01-M 


First  Alabama  Bancshares,  Inc.; 
Acquisition  of  Bank 

First  Alabama  Bancshares,  Inc., 
Montgomery,  Alabama,  has  supplied  for 


the  Board’s  approval  under  section 
3(a)(3)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842(a)(3))  to  acquire  100 
percent  (less  directors’  qualifying 
shares)  of  the  voting  shares  of  the 
successor  by  merger  to  McMillan  & 
Company,  Bankers  Incorporated, 
Livingston,  Alabama,  of  which 
approximately  53  percent  will  be 
acquired  from  Sumter  Securities,  Inc., 
Livingston,  Alabama,  a  bank  holding 
company.  Upon  consummation  of  the 
proposed  transaction  Sumter  will  be 
acquired  by  Applicant  and  its  assets 
will  be  liquidated.  The  factors  that  are 
considered  in  acting  on  the  application 
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are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank  to  be 
received  not  later  than  August  7, 1980. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  7, 1980. 

Cathy  L  Petryshyn, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  80-20690  Filed  7-10-80: 8:45  am) 

BILUNQ  CODE  6210-01-11 


First  Villa  Grove  Bancorp.,  Inc.; 
Formation  of  Bank  Holding  Company 

First  Villa  Grove  Bancorp.,  Inc.  Villa 
Grove,  Illinois,  has  applied  for  the 
Board’s  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  80  per 
cent  or  more  of  the  voting  shares  of  The 
First  National  Bank  of  Villa  Grove,  Villa 
Grove,  Illinois.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  BoaM  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C  20551  to  be 
received  no  later  that  August  7, 1980. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  7, 1980. 

Cathy  L.  Petryshyn, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  86-20689  Filed  7-10-60: 8:45  am| 

BILUNQ  CODE  6210-01-M 


La  Grange  Park  Banc  Corp.;  Formation 
of  Bank  Holding  Company 

La  Grange  Park  Banc  Corporation, 
Chicago,  Illinois,  has  applied  for  the 
Board’s  approval  under  section  3(a)(1)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(1))  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
Bank  of  La  Grange  Park,  La  Grange 
Park,  Illinois.  'The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

’The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  July  30, 1980.  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  7, 1980. 

Cathy  L  Petryshyn, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  86-20686  Filed  7-10-80:  ft4S  ain| 

BILUNQ  CODE  6210-01-M 


Security  State  Bank  Shares;  Formation 
of  Bank  Holding  Company 

Security  State  Bank  Shares,  Poison, 
Montana,  has  applied  for  the  Board’s 
approval  under  section  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  The  Security  State 
Bank,  Poison,  Montana.  The  factors  that 
are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  ofHces  of  the  Boaid  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Minneapolis.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  writing  to  the  Reserve 
Bank,  to  be  received  not  later  than 
August  7, 1980.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 


summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  3, 1980. 

Cathy  L.  Petryshyn, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  86-20687  Filed  7-10-60: 8:45  am) 

BILUNQ  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Consumer  Participation;  Open  Meeting 
agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  a 
forthcoming  consumer  exchange  meeting 
to  be  chair^  by  Henry  P.  Roberts, 
District  Director,  Minneapolis  District 
Office,  Minneapolis,  MN. 
date:  *1110  meeting  will  be  held  at  2:30 
p.m.,  Thursday,  July  17, 1980. 

ADDRESS:  'The  meeting  will  be  held  at 
the  Federal  Courts  Bldg.,  110  S.  4th  St., 
Rm.  B-15,  Minneapolis,  MN  55401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  L  Erkel,  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
240  Hennepin  Ave.,  Minneapolis,  MN 
55401,  612-725-2121. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
dialogue  between  consumers  and  FDA 
officials,  to  identify  and  set  priorities  for 
current  and  future  health  concerns,  to 
enhance  relationships  between  local 
consumers  and  FDA’s  Minneapolis 
District  OfBce,  and  to  contribute  to  the 
agency’s  policymaking  decisions  on  vital 
issues. 

Dated;  July  1, 1980. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc.  80-20427  Filed  7-10-80:  ft45  ani| 

BILUNQ  CODE  4110-13-M 


Public  Health  Service 

National  Center  for  Health  Care 
Technology;  Meeting 

Notice  is  hereby  given  that  the 
National  Center  for  Health  Care 
Technology  and  the  Food  and  Drug 
Administration  will  hold  a  national 
conference  July  28-30  at  the  Shoreham 
Hotel  in  Washington,  D.C.  The 
conference  will  discuss  issues  involving 
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a  recently  developed  technique  that  can 
detect  neural  tube  defects  in  a  fetus  by 
testing  the  blood  of  the  mother. 

The  technique,  called  maternal  serum 
alpha-fetoprotein  testing,  will  detect 
over  80  percent  of  neural  tube  defects 
which  manifest  themselves  at  birth  as 
either  anencephaly  or  spina  bifida.  Title 
of  the  conference  is  “Maternal  Serum 
Alpha-Fetoprotein:  Issues  in  the 
Prenatal  Screening  and  Diagnosis  of 
Neural  Tube  Defects.” 

The  meeting  is  open  to  any  interested 
individuals  and  groups.  Purposes  of  the 
conference  are  to  heighten  public 
awareness  of  the  complex  issues  posed 
by  the  use  of  the  alpha-fetoprotein  test 
and  other  procedures  to  identify  fgtuses 
with  defects.  Another  is  to  educate 
health  professionals,  scientists  and 
consumers  about  the  proper  use  of  the 
test. 

A  high  level  of  alpha-fetoprotein  in 
the  mother’s  blood  indicates  the  fetus 
has  an  above  average  chance  of 
suffering  from  anencephaly  or  spina 
bifida.  These  malformations  occur  in 
one  to  two  infants  per  thousand  and 
often  result  in  handicaps  such  as  lower 
body  paralysis,  mental  retardation,  and 
death. 

Following  the  test,  follow-up 
procedures  can  be  done  to  achieve  a 
precise  diagnosis.  If  the  fetus  is  affected, 
prospective  parents  can  make  an 
informed  choice  whether  to  plan  for  the 
birth  of  an  affected  child  or  terminate 
the  pregnancy. 

The  meeting  will  be  held  from  8:30 
a.m.  to  5:30  p.m.  on  July  28  and  29,  and 
from  8:30  a.m.  to  12:30  p.m.  on  Luly  30. 
Major  sessions  will  address:  medical 
and  scientific  background;  ethical,  legal, 
and  economic  perspectives;  and  issues 
in  implementation.  In  addition, 
workshops  will  focus  on  more 
specialized  aspects  of  this  test. 

For  further  information  about  the 
conference  call  A.  Hope  Sayles  or 
Blaun-Eva  T.  Brewton  at  (202)  328-5739 
or  5775. 

The  conference  is  designed  for 
providers  of  prenatal  and  neonatal  care, 
genetic  counselors,  pathologists,  state 
and  local  health  department  personnel, 
health  services  administrators, 
laboratory  personnel,  consumers,  and 
public  interest  groups. 

Dated:  July  3, 1980. 

Wayne  C.  Richey,  Jr., 

Acting  Executive  Secretary,  Office  of  Health 
Research,  Statistics,  and  Technology. 

|FR  Doc.  80-20684  Filed  7-10-80: 8:45  am| 

BILUNG  CODE  4110-8S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  General  Counsel 
[Docket  No.  N-80-1013] 

Draft  Trust  Indenture  and  Draft  Loan 
Agreement  for  Tax-Exempt  Financing 
with  GNMA  Mortgage-Backed 
Securities 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  General  Notice — Publication  of 
Draft  Trust  Indenture  and  Draft  Loan 
Agreement — Solicitation  of  Public 
Comment. 

summary:  This  Notice  invites  comments 
on  a  draft  Trust  Indenture  and  draft 
Loan  Agreement  which  are  being 
developed  by  the  Department  for  use  in 
conjunction  with  the  combination  tax- 
exempt  financing  program  (tax-exempt 
obligations  backed  by  GN^^  mortgage- 
backed  securities).  Part  811 
implementing  this  program  was  adopted 
on  June  18, 1980  (45  FR  41382). 

FOR  FURTHER  INFORMATION  CONTACT: 
Irving  P.  Margulies,  Associate  General 
Counsel  for  Finance  and  Administrative 
Law,  Office  of  General  Counsel. 
Department  of  HUD,  451 7th  Street, 

S.W..  Washington.  D.C.  20410  (202)  755- 
7203  (this  is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  The  draft 
Trust  Indenture  and  draft  Loan 
Agreement  are  being  published  for  two 
reasons.  First,  the  two  draft  documents 
are  essential  in  order  for  the  public  to 
understand  HDD’s  proposed 
implementation  of  the  Hnal  rule  for  tax- 
exempt  combination  Hnancing.  'The  Part 
811  regulations  require  a  Trust  Indenture 
and  a  Loan  Agreement  in  a  format 
prescribed  by  HUD.  These  documents 
will  become  standardized  model  formats 
which  will  satisfy  this  regulatory 
requirement  and  will  contain  certain 
provisions  regarding  the  flow  of  funds, 
disclosure  of  fees,  legal  obligations  of 
the  various  parties,  and  the  structuring 
of  the  various  transactions  which 
comprise  the  combination  financing 
program. 

Second,  several  of  the  speciHc 
provisions  of  the  draft  documents  are 
under  internal  discussion  and  the 
Department  recognizes  that  various 
viable  alternatives  exist.  The  flow  of 
funds  under  the  Trust  Indenture  is  an 
example.  An  alternative  Article  IV  is  set 
forth  to  indicate  the  options  presently 
under  consideration.  Inasmuch  as  the 
draft  documents  include  highly  technical 
provisions  for  use  with  a  complex  bond 
and  mortgage  financing  mechanism, 
public  advice  and  comment  is  invited 
with  respect  to  substantive  provisions 


and  policy.  All  comments  should  be 
filed  prior  to  July  25, 1980  with: 

The  Rules  Docket  Clerk.  Office  of  General 
Counsel,  Room  5218,  Department  of 
Housing  and  Urban  Development,  451  7th 
St.  S.W.,  Washington,  D.C.  20410. 

Jane  McGrew, 

General  Counsel. 

Issued  at  Washington.  D.C.,  July  7, 1980. 
Instruction  for  Completion  of  Trust  Indenture 

1.  General 

The  Trust  Indenture  is  to  be  use  in  all 
combination  Hnancing  transactions  under  24 
CFR  Part  811,  Subpart  B,  regardless  of 
whether  the  transaction  involves  the  issuance 
of  tax-exempt  bonds,  notes  or  pass-through 
obligations. 

The  Trust  Indenture  is  the  primary 
responsibility  of  the  HUD  Field  Counsel. 
However,  the  appropriate  administrative 
offices  must  approve  all  of  the  fees,  charges, 
interest  rates  and  cost  of  issuance  prior  to 
review  by  Field  Counsel.  Field  Counsel  shall 
determine  that  the  Trust  Indenture  has  been 
completed,  administratively  approved  and 
executed  in  accordance  with  the  directives 
set  forth  below.  Field  Counsel  are  authorized 
to  approve  nonsubstantive  changes  and 
changes  which  are  required  by  local  law  if 
such  changes  do  not  conflict  with  any 
statutory  or  regulatory  requirements  of  HUD. 
All  other  changes  shall  be  referred  in  writing 
to  the  General  Counsel. 

2.  Introductory  Paragraph 

(a)  Parties  (page  1):  The  Financing  Agency 
and  the  Trustee  are  the  only  acceptable 
parties  to  the  Trust  Indenture.  Appropriate 
titles  and  descriptions  of  these  entities  shall 
be  inserted  in  the  introductory  paragraph. 

(b)  Effective  Date  and  Execution  (page  1): 
The  effective  date  of  the  Trust  Indenture  shall 
be  the  date  of  the  issuance  of  the  tax-exempt 
obligations  which  may  precede,  but  may  not 
be  subsequent  to,  the  date  of  initial 
endorsement.  The  Trust  Indenture  must  be 
executed  prior  to  initial  endorsement  if 
required  by  local  law  or  custom  with  respect 
to  witnesses,  seals,  etc. 

3.  Recitals 

(a)  First  recital  (page  1):  describe  the  legal 
bases  for  the  creation  of  the  Financing 
Agency. 

(b)  Second  recital  (page  1):  insert  number, 
letter  or  term  identifying  the  resolution  or 
resolutions  of  the  Financing  Agency  relating 
to  the  tax  exempt  obligations.  Specify  those 
legal  powers  which  enable  the  Agency  to 
perform  all  those  acts  necessary  to  issue  and 
make  payments  on  the  tax-exempt 
obligations. 

(c)  Third  recital  (page  Ijuinsert  in  the  four 
blanks  the  following  information:  the  name  of 
the  Mortgagor,  the  legal  structure  of  the 
Mortgagor,  the  state  in  which  ihe  Mortgagor 
is  legally  organized  and  authorized  to  do 
business;  and  number  of  units  in  the  project; 
and  the  city  or  county  and  state  in  which  the 
project  is  located. 

(d)  Fourth  recital  (page  2):  insert  the 
following  information  in  the  three  blanks: 
name  of  the  Mortgagee;  the  legal  structure  of 
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the  Mortgagee;  and  the  state  in  which  the 
Mortgagee  is  legally  organized  and 
authorized  to  do  business. 

4.  Main  Text 

(a)  Section  1.06  (page  6):  insert  beginning 
and  ending  dates  for  the  Sscal  year  which 
has  been  selected  for  purposes  of  reporting 
on  the  project. 

(b)  Section  3.01  (page  18):  insert 
appropriate  redemption  schedule. 

5.  Exhibit  A 

(a)  Form  of  Obligation:  insert  appropriate 
information  in  blanks  provided  to  describe 
the  obligations.  The  term  "State”  at  bottom  of 
first  page  may  be  changed  to 
“Commonwealth;  if  appropriate  without 
requesting  HUD  approval. 

(b)  Form  of  Coupon:  insert  appropriate 
information  in  the  blanks  provided*to 
described  obligations. 

Trust  Indenture 
Table  of  Contents 
Tide 
Recitals 

Article  I:  Dehnitions 
Article  D:  Form,  Execution,  Registration 
and  Delivery  of  Obligations 
Article  ID:  Redemption  of  Obligations 
Article  IV:  Establishment  of  Funds,  Escrow 
and  Accounts 

Article  V:  Covenants  of  the  Financing 
Authority 
Article  VI:  Default 
Article  VII:  Rights  and  Duties  of  the 
Trustee 

Article  Vni:  Acts  of  Holders 
Article  DC:  Defeasance 
Article  X:  Amendments  and  Supplemental 
Indentures 

Article  XI:  Miscellaneous 

Exhibit  A:  Form  of  Obligation  and  Coupon 

This  trust  indenture,  dated  as  of - , 

with  any  amendments  or  supplements,  (the 
Indenture]  is  between  —  (the 

Financing  Agency],  and - ,  a 

- duly  organized  and  doing 

business  under  the  laws  of - and  having 

its  principal  office  in - (the  Trustee]; 

Viffiereas, 

Whereas,  pursuant  to  the  authorities  above 

and  Resolution - the  Financing  Agency 

has  the  following  powers,  among  others. 

Whereas, - (the  Mortgagor],  a  ■ 

organized  and  existing  under  the  laws  of 

- is  developing  a - unit  Section  8 

assisted,  housing  project  (the  Project]  on  real 

property  located  in - ,  more  particularly 

described  in  the  recorded  mortgage  securing 
an  FHA  insured  loan  made  for  the 
development  of  such  Project;  and 

Whereas, - (the  Mortgagee],  a - 

organized  and  existing  under  the  laws  of 

- ,  holds  a  firm  commitment  issued  by 

the  Federal  Housing  Administration  for  the 
insurance  of  construction  advances  made  by 
the  Mortgagee  to  finance  the  construction 
and  for  the  permanent  financing  of  the 
Project  pursuant  to  the  provisions  of  Section 
221  of  the  National  Housing  Act  of  1934,  as 
amended;  and 

Whereas,  the  Mortgagee  is  an  eligible 
Government  National  Mortgage  Association 


(GNMA]  issuer  of  GNMA  guaranteed 
Mortgage-Backed  Securities  under  Section 
306(g)  and  related  provisions  of  the  National 
Housing  Act  of  1034,  as  amended;  and 
Whereas,  GNMA  guaranteed  Mortgage- 
Backed  Securities  issued  by  the  Mortgagee 
pursuant  to  certain  GNMA  Guaranty 
Agreements  are  backed  by  the  full  faith  and 
credit  of  the  United  States;  and 
Whereas,  pursuant  to  the  terms  of  a 
Guaranty  Agreement,  the  Mortgagee  will 
issue  Construction  Loan  Certificates  (CLCs) 
in  connection  with  construction  advances 
made  pursuant  to  the  FHA  Building  Loan 
Agreement  between  the  Mortgagor  and  the 
Mortgagee;  and 

Whereas,  upon  completion  of  the  project 
and  final  endorsement  of  the  mortgage  loan 
and,  pursuant  to  the  terms  of  another 
Guaranty  Agreement,  the  Mortgagee  will 
issue  a  Permanent  Loan  Certificate  (PLC) 
which  will  be  used  to  retire  all  outstanding 
CLC’s;  and 

Whereas,  pursuant  to  a  Loan  Agreement 
(the  Agreement]  between  the  Trustee  and  the 
Mortgagee,  the  Mortgagee  has  agreed  to 
make  the  aforesaid  mortgage  loan  to  the 
Mortgagor,  and 

Whereas,  the  Financing  Agency  is 
authorized  by  law  and  deems  it  necessary  to 
borrow  money  for  the  purpose  of  aiding  and 
assisting  in  the  making  of  a  loan  for  the 
financing  and  development  of  the  Project 
through  the  purchase  of  the  GNMA 
Securities,  all  under  the  terms  of  this 
Indenture,  and  to  that  end  has  duly 
authorized  the  issuance  of  its  Obligations  and 
the  execution  and  delivery  of  this  Indenting; 
and 

Whereas,  the  Trustee  has  accepted  the 
trusts  created  by  this  Indenture  and  to  that 
end  has  joined  in  the  execution  of  this 
Indenture;  and 

Whereas,  all  acts,  conditions  and  things 
required  by  law  have  been  accomplished  in 
order  to  make  this  Indenture  a  valid  aqd 
binding  trust  agreement  for  the  security  of  the 
Obligations  in  accordance  with  its  terms; 

Now,  Therefore,  in  consideration  of  the 
mutual  promises  of  this  Indenture,  of  the 
acceptance  by  the  Trustee  of  the  trusts 
hereby  created,  and  of  the  purchase  and 
acceptance  of  ffie  Obligations  by  the  Holders, 
and  for  the  purpose  of  fixing  and  declaring 
the  terms  and  conditions  upon  which  the 
Obligations  are  to  be  issued,  authenticated, 
delivered,  secured,  and  accepted  by  the 
purchaser  or  purchasers  of  the  Obligations, 
and  in  order  to  secure  the  payment  of  all  the 
Obligations  issued  and  outstanding 
hereunder  and  the  interest  thereon  and  in 
order  to  secure  the  performance  and 
observance  of  all  the  covenants,  agreements, 
and  conditions  in  connection  with  said 
Obligations,  the  Financing  Agency  and  the 
Trustee  have  executed  and  delivered  this 
Indenture,  and  the  Trustee  and  the  Financing 
Agency  hereby  covenant  and  agree  that  all 
funds  received  and  held  by  the  Trustee  shall 
be  received  and  held  as  security  for  the 
fulfillment  of  the  duties  of  the  Financing 
Agency  hereunder  and  for  the  benefit  of  the 
Holders  of  the  Obligations,  as  follows: 

Article  I— Definitions 
The  following  terms  shall  have  the 
meanings  specified  in  the  recitals: 


Agreement,  Financing  Agency,  Mortgagee, 
Mortgagor,  Project,  and  Trustee. 

Section  1.01  Construction  Loan  Certificates 
(CLC’s) 

Construction  Loan  Certificates  (CLCs) 
means  GNMA  Mortgage-Backed  Securities  to 
be  issued  by  the  GNMA  Issuer,  and  held  by 
Trustee  for  and  in  the  name  of  the  Financing 
Agency  as  the  registered  owner,  during  the 
period  of  construction  of  the  Project  and  prior 
to  the  issuance  of  the  VlXl. 

Section  1.02  Contract  of  Mortgage 
Insurance 

Contract  of  Mortgage  Insurance  means  the 
written  instrument  which  establishes  rights 
and  responsibilities  of  the  mortgagee  and 
FHA  with  respect  to  the  insurance  of  the 
mortgage  loan  for  the  Project,  as  authorized 
by  Section  221  of  the  National  Housing  Act, 
and  as  set  forth  in  full  at  Title  24  of  the  Code 
of  Federal  Regulations,  Part  221,  Subpart  D. 

Section  1.03  Cost  of  Issuance 

Cost  of  Issuance  means  any  items  of 
expense  payable  or  reimbursable,  directly  or 
indirectly  by  the  Financing  Agency  and 
related  to  the  authorization,  sale  and 
issuance  of  Obligations,  including  but  not 
limited  to  expenses  in  connection  with  the 
offering,  sale,  and  issuance  of  such 
Obligations,  printing  costs,  costs  of 
preparation  and  reproduction  of  documents, 
filing  and  recording  fees,  legal  fees  and 
charges,  fees  and  disbursements  of 
consultants  and  professionals,  costs  of  credit 
ratings,  fees  and  charges  for  preparation, 
execution,  transportation  and  safekeeping  of 
the  Obligations,  and  any  other  costs,  charges 
or  fees  in  connection  with  the  original 
issuance  and  delivery  of  Obligations  and  of 
any  supplemental  Obligations  issued 
hereunder. 

Section  1.04  FHA 

FHA  means  the  Federal  Housing 
Administration  or,  if  the  context  requires,  the 
Secretary  of  Housing  and  Urban 
Development  of  the  United  States  acting  by 
and  through  the  Federal  Housing 
Commissioner  or  the  Commissioner's 
authorized  representative. 

Section  1.05  Final  Endorsement 

Final  Endorsement  means  the  final 
endorsement  of  the  insured  note  by  FHA 
after  completion  of  the  Project  pursuant  to 
the  FHA  firm  commitment. 

Section  1.06  Fiscal  Year 

Fiscal  Year  means  the  period  established 
for  the  Trustee’s  financial  reporting  purposes 

commencing  the  first  day  of - of  each 

year  and  ending  on  the  last  day  of - of 

the  following  year. 

Section  1.07  GNMA 

GNMA  means  the  Government  National 
Mortgage  Association,  and  any  successor, 
agency  or  instrumentality  of  the  United 
States  which  is  authorized  by  Federal  Law  to 
guarantee  the  payment  of  GNMA  Securities 
and  whose  guaranty  is  secured  by  the  pledge 
of  the  full  faith  and  credit  of  the  United 
States. 
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Section  1.08  GNMA  Guaranty  Agreement 
GNMA  Gaaranty  Agreement  means  one  or 
more  Guaranty  A^eements  entered  into  by 
the  GNMA  Issuer  and  GNMA.  Standard 
forms  of  the  Guaranty  Agreement  are  located 
in  the  Mortgage-Backed  Securities  Guide 
issued  by  GNMA  (GNMA  5500.1,  a  HUD 
Handbook).  The  standard  forms  (HUD  Forms 
1723  and  1730)  in  this  guide  existing  on  the 
date  of  this  Indenture  are  identical  in  every 
respect  to  the  actual  guaranty  agreements 
entered  into  by  GNMA  and  the  GNMA 
Issuer,  except  for  the  particulars  identifyiqg 
the  specific  securities  guaranteed,  the  GNMA 
Issuer,  the  date  of  execution,  the  signatories 
and  such  other  similar  matters.  Copies  of  the 
executed  GNMA  Guaranty  Agreements  will 
be  on  nie  with  (a)  GNMA,  (b)  the  GNMA 
Issuer  and  (c)  the  Trustee. 

Section  1.9  GNMA  Issuer 
GNMA  Issuer  means  the  Mortgagee  for  the 
Project  who  issues  the  GNMA  Mortgage- 
Backed  Securities. 

Section  1.10  GNMA  Securities 
GNMA  Securities  means  fiilly  modified 
pass-through,  mortgage-backed  securities  in 
the  form  of  certificates  payable  from  the 
proceeds  of  the  Mortgage.  GNMA  Securities 
include  both  Construction  Loan  Certificates 
and  a  Project  Loan  Certificate  as  defined  in 
this  Indenture. 

Section  1.11  HAP  Contract 
HAP  Contract  means  the  Housing 
Assistance  Payments  Contract  to  be  entered 
into  between  HUD  and  the  Mortgagor  under 
Section  8  of  the  United  States  Housing  Act  of 
1937  upon  completion  of  construction  and 
acceptance  of  the  Project  by  HUD  undet-  the 
terms  and  conditions  of  the  Agreement  to 
Enter  into  the  HAP  Contract. 

Section  1.12  HUD 

HUD  means  the  United  States  of  America 
acting J}y  and  through  the  Department  of 
Housing  and  Urban  Development  or  any 
successor  thereto. 

Section  1.13  HUD  Regulations  or 
Applicable  Regulations 
HUD  Regulations  or  Applicable 
Regulations  means,  unless  the  context 
requires  or  states  otherwise,  those 
regulations  set  forth  in  Title  24  of  the  Code  of 
Federal  Regulations  at  Part  811,  Subpart  B. 

Section  1.14  Holderfs) 

Holder  or  any  similar  term  whenever 
employed,  with  respect  to  an  Obligation 
which  shall  be  registered  as  to  principal, 
means  the  person  in  whose  name  such 
Obligation  shall  be  registered,  and  whenever 
employed  herein  with  respect  to  an 
Obligation  which  shall  not  be  registered  as  to 
principal  or  a  coupon,  shall  mean  the  bearer 
of  such  Obligation  or  coupon  or  means  the 
purchaser  of  a  pass-throu^  Obligation. 

Section  1.15  Mortgage 
Mortgage  means  the  first  mortgage  on  the 
Project  granted  by  the  Mortgagor  to  the 
Mortgagee  as  security  .for  the  repayment  of 
the  FHA  insured  note. 


Section  1.16  Obligation(s) 

Obligaticm  or  any  similar  term  means  any 
bonds,  notes  or  pass-throu^  obligations, 
authenticated  under  and  delivered  in 
accordance  with  this  Indenture. 

Section  1.17  Permitted  Investments 
Permitted  Investments  means  (1)  time 
deposits  that  are  Federally  insured;  (2) 

Treasury  securities:  (3)  securities  issued  by  a  - 
Federal  agency  or  a  Federally  sponsored 
agency;  or  (4)  certificates  of  deposit  that  are 
fully  secured  by  a  pledge  ofqecuurities  similar 
to  those  listed  in  (l)-(3)  above. 

Section  1.18  Project  Loan  Certificate  (PLC) 
Project  Loan  Certificate  (PLC)  means  a 
GNMA  Mortgage-Backed  Security  to  be 
issued  by  the  GNMA  Issuer  in  exchange  for 
the  CLC's  held  by  the  Trustee  for  and  in  the 
name  of  the  Financing  Agency  as  registered 
owner,  after  completion  of  the  Project  and 
final  endorsement. 

Section  1.19  Trust  Estate 
Trust  Estate  means  all  those  monies, 

GNMA  Securities  and  other  personalty 
received  by  the  Trustee  under  this  Indenture 
and  pledged  for  the  security  of  the  Holders. 

Article  II — ^Form,  Execution,  Registration  and 
Delivery  of  Obligations 

Section  201  Form  of  Obligations 
The  Obligations  are  issuable  as  coupon 

Obligations  in  the  denomination  of  $-- - 

each,  registrable  as  to  principal  alone,  or  as 
register^  Obligations  without  coupons  in  the 

denomination  of  $ - or  any  integral 

multiple  thereof.  The  Obligations  shall  be 
substantially  in  the  forms  set  forth  as  Exhibit 
A  with  changes  only  as  approved  in  writing 
by  HUD.  The  Obligations  shall  be  designated 

“ - dated  as  of - 1, 19 — and  shall 

bear  interest  until  their  payment  at  a  rate  of 
rates  not  exceeding  —  per  centiun  per  annum 
until  payment  of  the  principal  amount,  the 
exact  rate  to  be  determined  by  competitive 
bidding  or  negotiated  sale.  The  interest  shall 

be  payable  seminannually  on - 1  and 

- 1  in  each  year  commencing - 1, 

19 — Until  the  maturity  of  the  Obligations 
interest  shall  be  paid  only  upon  presentation 
and  surrender  of  the  respective  coupons.  The 
coupon  attached  to  the  coupon  Obligations 
shall  be  substantially  in  the  form  set  forth  in 
Exhibit  A  with  changes  only  as  approved  in 
writing  by  HUD. 

Both  the  principal  of  and  interest  on  the 
Obligations  shall  be  payable  in  such  coin  or 
currency  of  the  United  States  of  America  as 
may  be,  on  the  respective  dates  of  payment, 
legal  tender  for  the  payment  of  debts  due  the 
United  States  of  America.  Payment  of  the 
interest  on  any  coupon  Obligation  to  its 
maturity  shall  be  made  only  upon 
presentation  and  siirrender  at  the  principal 
corporate  trust  ofike  of  the  Trustee  of  the 
coupons  representing  the  interest  as  its  falls 
due.  Payment  of  the  principal  of  any  coupon 
Obligation  shall  be  made  only  upon  the 
presentation  and  surrender  of  the  coupon 
Obligation.  The  principal  of  the  coupon 
Obligations  shall  be  payable  at  the  principal 
corporate  trust  office  of  the  Trustee.  Payment 
of  the  interest  on  any  registered  Obligation 
without  coupons  shaU  be  made  on  any 


interest  payment  date  by  check  mailed  to  the 
person  and  address  appearing  on  the 
Obligation  registration  books  of  the 
Financing  Agency.  The  principal  of  any 
registered  Obligation  without  coupons  or  any 
coupon  Obligation  registered  as  to  principal 
alone  shall  be  payable  upon  presentation  and 
surrender  as  it  falls  due  at  the  principal 
corporate  trust  office  of  the  Trustee. 

Section  2.02  Execution  of  Obligations  and 
Coupons 

The  Obligations  and  coupons  shaU  be 
signed  by,  or  bear  the  facsimile  signature  of. 
the  appropriate  officer  of  the  Financing 
Agency  and  a  corporate  seal  shall  be  affixed 
and  attested  by  the  appropriate  officer  of  the 
Financing  Agency.  In  the  event  that  any  of 
the  officers  who  have  signed  or  sealed  any  of 
the  Obligations  or  coupons  cease  to  be 
officers  of  the  Financing  Agency  before  the 
Obligations  or  coupons  have  bmn 
authenticiated  or  delivered  by  the  Trustee,  or 
issued  by  the  Financing  Agency,  such 
Obligations  ot  coupons  may,  nevertheless,  be 
authenticated,  delivered,  and  issued.  Upon 
such  authentication,  delivery  and  issue,  the 
Obligations  shall  be  binding  upon  the 
Financing  Agency  as  though  those  officers 
who  signed  and  sealed  the  same  had 
continued  to  be  officers  of  the  Financing 
Agency.  Upon  the  execution  and  delivery  of 
this  Indenture,  the  Financing  Agency  shall 
execute  and  deliver  die  Obligations  to  the 
Trustee  for  authentication. 

Section  203  Authentication  of  Obligations 

No  Obligation  and  no  coupons  shall  be 
valid  or  entitled  to  any  right  or  benefit  unless 
the  Trustee  shall  endorse  and  execute  on  the 
Obligation  a  certificate  of  authentication 
substantially  in  the  form  of  the  Certificate  of 
Trustee  in  &diibit  A.  A  Certificate  of  Trustee 
upon  any  Obligation  executed  on  behalf  of 
the  Financing  Agency  shall  be  conclusive 
evidence  diat  the  Obligation  has  been  duly 
issued  under  this  Indenture  and  that  the 
Holder  thereof  is  entided  to  the  benefits  of 
this  Indenture. 

The  Trustee  shall  not  authenticate  and 
deliver  the  initial  Obligations  to  be  issued 
and  delivered  pursuant  to  the  Indenture 
unless  die  Trustee  has  received  the  following: 

(a)  A  certified  copy  of  the  resolution  of  the 
Financing  Agency  authorizing  the  issuance  of 
the  Obli^tions  and  the  execution  and 
delivery  of  the  Indenture;  and 

(b)  A  certified  copy  of  the  resolution  of  the 
Financing  Agency,  specifying  the  interest  rate 
of  said  Obligations,  directing  the 
authentication  and  delivery  of  the 
Obligations  to  or  upon  the  order  of  the 
purchaser  or  purchasers  named  therein  upon 
payinent  of  the  purchase  price  set  forth  plus 
accrued  interest  on  the  Obligations;  and 

(c)  An  opinion  of  Bond  Counsel  for  the 
Financing  Agency,  stating  that  (1)  the 
issuance  of  the  Obligations  and  die  execution 
of  this  Indenture  have  been  duly  authorized; 
(2)  all  conditions  precedent  to  the  delivery  of 
said  Obligations  have  been  fulfilled,  and  (3) 
the  Obligations  and  this  Indenture  are  valid 
and  binding  obligations  in  accordance  with 
their  terms. 

Before  authenticating  any  coupon 
Obligations,  the  Trustee  shall  detach  and 
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cancel  all  matured  coupons,  if  any.  No 
Obligations  shall  be  authenticated  by  the 
Trustee  except  in  accordance  with  tUs 
Section  and  Action  2.08  hereof. 

Section  2.04  Negotiability  and  Transfer  of 
Obligations 

All  coupon  Obligations  shall  be  negotiable 
and  transferable  by  delivery,  unless 
registered  as  to  principal  in  the  manner 
hereinafter  provided. 

All  transfers,  registrations  and  discharges 
from  registration  of  Obligations  pursuant  to 
this  Section  2.04  or  Section  2.05  shall  be  made 
imder  sudi  reasonable  requirements  as  the 
Trustee  may  prescribe  and  shall  be  without 
expense  to  the  Holders  of  the  Obligations; 
except  that  any  taxes  or  other  governmental 
charges  required  to  be  paid  with  respect  to 
the  same  shail  be  paid  by  the  Holder 
requesting  such  transfer,  registration  or 
discharge  from  registration  as  a  condition* 
precedent  to  the  exercise  of  such  privilege. 

Section  2.05  Registration  of  Obligations 

As  long  as  any  of  the  Obligations  issued 
shall  remain  outstanding,  the  Financing 
Agency  shall  maintain  and  keep  at  the  office 
of  the  Trustee,  an  office  or  agency  for  the 
payment  of  the  principal  and  interest  on  the 
Obligations,  as  provided  in  this  Indenture, 
and  for  the  registration  and  transfer  of  the 
Obligations,  llie  books  for  registration  and 
transfer  shall  be  kept  at  the  office  of  the 
Trustee.  The  Financing  Agency  does  hereby 
appoint  the  Trustee  (and  its  successors)  as  its 
agent  to  maintain  this  office  and  agency  at 
the  office  of  the  Trustee.  Any  coupon 
Obligation  may  be  registered  on  Uiese  books 
as  to  principal,  upon  presentation  thereof  at 
the  office  of  the  Trustee,  and  such 
registration  shall  be  noted  on  the  Obligation. 
After  registration,  no  transfer  thereof  shall  be 
valid  unless  made  on  these  books  at  the 
request  of  the  registered  Holder  or  his  duly 
authorized  agent  in  writing  and  similarly 
noted  on  such  Obligation.  A  coupon 
Obligation  may  be  discharged  from 
registration  by  its  registration  to  bearer  and 
thereupon  transferability  by  delivery  shall  be 
restored.  The  Obligation  may  be  registered  or 
be  traiuferred  to  Imruer  as  before. 
Registration  of  any  coupon  Obligation  shall 
not  affect  the  negotiability  of  the  coupons 
relating  to  the  Obligation,  but  every  such 
coupon  shall  continue  to  pass  by  delivery  and 
shall  remain  payable  to  bearer.  Payment  to 
bearer  shall  fully  discharge  the  Financing 
Agency  and  the  Trustee  of  the  interest 
therein  mentioned,  whether  or  not  the 
Obligation  is  registered  as  to  principal. 

Section  2.06  Ownership  of  Obligations 

As  to  any  registered  Obligation,  the 
Financing  Agency  and  the  Trustee,  and  their 
respective  successors,  each  in  its  ^scretion, 
may  deem  and  treat  the  person  in  whose 
name  the  Obligation  shall  be  registered  as 
the  absolute  Holder  thereof  for  all  purposes, 
except  for  the  purpose  of  receiving  payment 
of  the  coupons,  if  any.  Neither  the  Financing 
Agency  nor  the  Trustee  nor  their  respective 
successors,  shall  be  affected  by  any  notice  to 
the  contrary.  Payment  of,  or  on  account  of, 
the  principal  of  any  such  Obligation  shall  be 
made  only  to  or  upon  the  order  of  the 
registered  Holder  thereof,  but  the  registration 


may  be  changed  as  above  provided.  All  such 
payments  shall  be  valid  and  effectual  to 
satisfy  and  discharge  the  liability  upon  the 
Obligation  to  the  extent  of  the  sum  or  sums 
so  paid.  The  Financing  Agency  and  the 
Trustee  may  deal  with  the  bearer  of  any 
coupon  Obli[gation  or  coupon  as  the  absolute 
owner  of  such  Obligation  or  coupon  for  all 
purposes  including  payment  whether  or  not 
the  Obligation  shall  be  overdue.  The 
Financing  Agency  and  the  Trustee  shall  not 
be  affected  b^y  any  notice  to  the  contrary. 

Section  2.07  Validity  of  Obligations 

All  Obligations  executed,  authenticated 
and  delivered  as  provided  in  this  Indenture 
shall  be  the  valid  obligations  of  the  Financing 
Agency  and  shall  be  entitled  to  aU  of  the 
benetits  of  this  Indenture. 

Section  2.06  Reissuance  of  Mutilated, 
Destroyed,  Stolen  or  Lost  Obligations 

In  case  any  outstanding  Obligation  is 
mutilated,  destroyed,  stolen,  or  lost,  the 
Trustee  shall  authenticate  and  deliver  a  new 
Obligation  (with  appropriate  coupons 
atta^ed  in  the  case  of  a  coupon  Obligation) 
of  like  tenor,  number  and  amount  as  ffie 
Obligation  and  appurtenant  coupons.  The 
Holder  shall  surrender  the  mutilated 
Obligation  and  related  coupons  in  exchange 
and  substitution.  However,  if  the  Obligation 
or  coupons  are  destroyed,  stolen  or  lost,  the 
Holder  shall  file  with  the  Trustee  evidence 
satisfactory  to  the  Financing  Agency  and  the 
Trustee  that  the  Obligation  and  related 
coupons  (if  any)  have  been  destroyed,  stolen 
or  lost  and  proof  of  ownership  thereof.  The 
Holder  shall  furnish  the  Financing  Agency 
and  the  Trustee  with  indemnity  satisfactory 
to  them,  complying  with  such  other 
reasonable  requirements  as  the  Financing 
Agency  and  the  Trustee  may  prescribe,  and 
shall  pay  such  expenses  as  the  Financing 
Agency  and  Trustee  may  incur. 

Article  ni— Redemption  of  Obligations 

Section  3.01  Redemption  of  Obligations 
Generally 

The  Obligations  shall  be  subject  to 
redemption  or  prepayment  prior  to  maturity 
in  the  event  of  total  or  partial  early 
redemption  of  the  GNMA  Sectuities  and 
under  certain  other  circumstances  as  directed 
by  HUD,  and  further  provided  in  Article  IV. 
All  Obligations  of  this  issue  are  subject  to 
redemption  at  the  principal  amount  plus 
accrued  interest  In  the  event  of  partial  early 
redemption,  the  following  schedule  shall  be 
followed: 

Section  3.02  Publication  of  Notice 

Notice  of  intention  to  redeem  (including, 
when  only  a  portion  of  the  Obligations  are  to 
be  redeemed,  the  numbers  of  such 
Obligations,  or  principal  installments  thereof) 
shall  be  given  by  or  on  behalf  of  the 
Financing  Agency  by  publication  at  least 
once  not  less  than  thirty  nor  more  than  sixty 
days  before  the  redemption  date  in  a  daily 
newspaper  of  general  circulation  and  a 
financial  journal  published  and  of  general 
circulation  in  the  City  of  New  Yorl^  New 
York;  and  a  similar  notice  shall  also  be 
mailed  by  or  on  behalf  of  the  Financing 
Agency  not  less  than  thirty  nor  more  than 


sixty  days  before  the  redemption  date  by 
certified  or  registered  mail,  to  the  registered 
Holders  of  any  Obligations  registered  as  to 
principal  whi^  are  to  be  redeemed,  at  the 
last  addresses  appearing  upon  the 
registration  books  of  the  Financing  Agency. 
Mailing  of  the  notice  shall  not  be  a  condition 
precendent  to  redemption  if  publication  of  the 
notice  of  redemption  is  duly  made.  Failure  to 
mail  the  notice  shall  not  affect  the  validity  of 
the  proceedings  for  the  redemption  of  the 
Obligations.  In  the  event  that  all  of  the 
Obligations  being  redeemed  are  fully 
registered  Obligations  or  coupon  Obligations 
•  rostered  as  to  principal,  the  notice  of 
intention  to  redeem  need  not  be  published 
but  shall  be  deemed  to  have  been  sufficiently 
given  if  mailed  by  certified  or  registered  mail 
to  each  registered  Holder  of  the  Obligations 
at  the  addiress  of  the  Holder  as  it  appears 
upon  the  Obligation  Register  maintained  by 
the  Trustee.  Notice  of  redemption  is  not 
required  if  the  Holders  of  all  Obligations 
called  for  redemption  waive  notice  thereof  in 
writing  and  this  waiver  if  filed  with  the 
Trustee. 

Section  3.03  Pavement  of  Redeemed 
Obligations 

After  notice  of  redemption  is  given  as 
provided  in  Section  3.02,  the  Obligations 
specified  in  the  notice,  or  the  installments  of 
principal  to  be  prepaid,  shall  become  due  and 
payable  on  the  redemption  date.  Payment  of 
the  redemption  price  and  interest  shall  be 
made  to  the  bearers  of  the  Obligations, 
unless  they  shall  then  be  registered,  in  which 
case  such  payment  shall  be  made  to  or  upon 
order  the  registered  Holder.  In  the  case  of 
coupon  Obligations,  payment  shall  be  made 
only  upon  the  surrender  of  the  Obligations 
together  with  any  unmatured  coupons.  In  the 
case  of  a  fully  registered  Obligation,  payment 
shall  be  made  only  upon  presentation  of  the 
Obligation  for  notation  of  the  payment.  If 
monies  are  available  for  the  payment  of  all  of 
the  Obligations  or  installments  of  principal 
plus  accrued  interest  as  are  called  for 
redemption  on  the  redemption  date,  the 
Obligations  or  installments  of  principal  shall 
cease  to  draw  interest  after  the  redemption 
date,  and  any  related  coupons  maturing  after 
that  date  shall  be  void  and  the  Obligations 
shall  not  be  deemed  to  be  outstanding 
hereunder  for  any  purpose.  The  Holders, 
upon  presentation  as  provided,  shall  be 
entitled  to  receive  payment  of  the  redemption 
price  and  interest  acdrued  up  to  the 
redemption  date  from  the  monies  set  aside  by 
the  Trustee.  All  unpaid  interest  installments 
represented  by  coupons  which  have  matured 
on  or  prior  to  the  redemption  date  shall 
continue  to  be  payable  to  the  bearers  and 
those  coupons  may  be  presented  for  payment 
in  the  usual  manner  and  the  notice  of 
redemption  may  so  state. 

Section  3.04  Cancellation  of  Redeemed 
Obligations 

All  Obligations  redeemed  in  full  under  the 
provisions  of  this  Article,  together  with 
related  coupons  (if  any),  shall  immediately  be 
cancelled  and  destroyed  by  the  Trustee.  A 
certificate  of  destruction  shall  be  furnished  to 
the  Financing  Agency  by  the  Trustee  and  no 
Obligation  shall  be  executed,  authenticated, 
or  issued  in  exchange  or  substitution. 
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Article  IV — Establishment  and  Application  of 
Funds,  Escrow  and  Accounts 

Section  4.01  Trust  Estate 

(a)  The  Financing  Agency  shall  deposit  or 
cause  to  be  deposited  the  proceeds  the 
Obligations  and  any  and  all  other  monies 
received  pursuant  to  the  Indenture  which 
jointly  comprise  the  Trust  Estate  and  shall  be 
placed  in  the  escrow  and  funds  established 
imder  this  Article.  The  Trust  Estate  in  its 
entirety  is  pledged  for  the  beneBt  of  the 
Holders  and  a  hen  on  he  Trust  Estate  is 
created  by  this  Indentiue  in  favor  of  the 
Holders. 

(b)  Amounts  withdrawn  and  paid  out  of  the 
Trust  Estate  according  to  the  provisions  of 
this  Article  shall  no  longer  be  subject  to  the 
pledge  and  lien  created  by  this  Indenture. 

Section  4.02  Obligation  Proceeds  Fund 

(a)  The  Trustee  shall  establish  an 
Obligation  Proceeds  Fund  in  which  there 
shall  be  deposited  all  the  proceeds  from  the 
sale  of  the  Obligations,.including  accrued 
interest  thereon.  The  monies  in  the 
Obligation  Proceeds  Fund  shall  be  invested 
in  Permitted  Investments. 

(b)  Monies  in  the  Obligation  Proceeds  Fund 
shall  be  applied  by  the  Trustee  for  the 
following  purposes  and  in  the  following 
priority: 

(i)  To  transfer  immediately  to  the  Debt 
Service  Reserve  Fund  monies  equal  to  one 
month’s  debt  service  on  the  Obligations;  and 

(ii)  To  transfer  monies  to  the  Interest 
Account  to  the  extent  there  are  insufficient 
monies  in  the  Interest  Account  to  pay  interest 
on  the  Obligations;  and 

(iii)  To  purchase,  upon  receipt  of  evidence 
satisfactory  to  the  Trustee  under  the 
Agreement,  in  the  name  of  the  Financing 
Agency  as  registered  owner,  GNMA 
Mortgage-Backed  Securities  (CLCs  and  PLC) 
on  such  dates  and  at  such  prices,  plus 
accrued  interest  thereon,  as  shall,  from  time 
to  time,  be  required  in  connection  with  the 
issuance  of  such  CLCs  and  PLC  by  the 
GNMA  Issuer,  and 

(iv)  To  transfer  all  monies  to  the 
Redemption  Fund  in  the  event  a  PLC  cannot 
be  issued  within  the  maturity  period  of  the 
CLCs. 

(c)  After  issuance  of  the  PLC,  any 
remaining  monies  in  the  Obligation  Proceeds 
fund  shall  be  transferred,  first,  to  the  Debt 
Service  Reserve  Fimd,  in  an  amount 
necessary  to  create  in  that  Fund  a  total 
amount  equal  to  two  month's  debt  service  on 
the  Obligations;  and,  second,  to  the  Surplus 
Fund. 

Section  4.03  Debt  Service  Reserve  Fund 

(a)  The  Trustee  shall  establish  a  Debt 
Service  Reserve  Fund  to  ensure  timely 
payment  of  principal  and  interest  on  the 
Obligations. 

(b)  Monies  equal  to  one  month's  debt 
service  on  the  Obligations  shall  be 
transferred  from  the  Obligation  Proceeds 
Fund. 

(c)  If  income  on  Permitted  Investments  of 
the  initial  deposit  into  the  Fund  has  not 
accumulate  an  amount  equal  to  a  second 
month’s  debt  service  by  the  time  the  PLC  is 
issued,  monies  equal  to  a  second  one  month’s 
debt  service  on  the  Obligations  shall  be 


transferred  fit)m  the  Obligatioiu  Proceeds 
Fimd  out  of  earnings  on  I^rmitted 
Investments  &t)m  that  Fund,  or.  if  insufficient 
from  monies  in  the  Surplus  Fund. 

(d)  Monies  in  the  Debt  Service  Reserve 
Fun^  including  investment  income  earned  on 
the  Permitted  Investment  of  these  monies, 
shall  be  transferred  to  the  Principal  and 
Interest  Accounts  to  the  extent  needed  to 
carry  out  the  purposes  of  those  accounts, 
provided  that  the  Trustee  shall  first  use  for 
those  purposes  any  monies  in  the  Obligation 
Proceeds  Fund  (for  interest  only)  and  the 
Surplus  Fimd. 

(e)  If  income  from  Permitted  Investments 
increases  the  Debt  Service  Reserve  Fund  to 
an  amount  in  excess  of  two  month’s  debt 
service  on  the  Obligations,  the  excess  is  to  be 
transferred  to  the  Surplus  Fund. 

Section  4.04  Custodial  Escrow 

(a)  The  Trustee  shall  establish  a  Custodial 
Escrow  as  a  non-monetary  escrow.  All  CLCs 
and  the  PLC  shall  be  placed  in  the  Custodial 
Escrow  upon  purchase. 

(b)  No  CLC  or  PLC  shall  be  sold, 
transferred  or  otherwise  disposed  of  except 
in  accordance  with  the  Indenture,  the 
Agreement  and  the  GNMA  Guaranty 
Agreements. 

Section  4.05  Cost  of  Issuance  Fund 

(a)  The  Trustee  shall  establish  a  Cost  of 
Issuance  Fund  to  pay  costs  of  issuance  that 
are  the  responsibility  of  the  Hnancing 
Agency.  The  portion  of  the  3-V^  per  centum 
included  in  the  mortgage  that  the  Mortgagee 
is  obligated  to  pay  to  the  Trustee  and  ffie 
Financing  Agency  pursuant  to  the  Agreement 
and  such  adffitional  amounts  as  the 
Mortgagor  has  agreed  to  pay  as  costs  of 
issuance  shall  be  deposited  in  this  Fund. 

(b)  The  Trustee  shall  disburse  monies  from 
this  Fund  to  pay  costs  of  issuance  in  the 
amounts  specified  in  the  Agreement  upon 
recepit  of  requisitions  showing  the  purposes 
for  which  such  monies  have  been  expended 
and  a  detailed  breakdown  of  amounts.  Any 
monies  remaining  in  this  Fund  after  payment 
of  all  HUD  approved  costs  shall  be 
transferred  to  the  Surplus  Fund. 

Section  4.08  Principal  and  Interest  Sinking 
Fund 

(a)  The  Trustee  shall  establish  a  Principal 
and  Interest  Sinking  Fund  comprised  of  an 
Interest  Accoimt  and  a  Principal  Account 
Regular  monthly  installments  of  interest  on 
the  CLCs  and  of  principal  and  interest  on  the 
PLC  received  by  the  Trustee  under  the 
Agreement  with  the  GNMA  Issuer  (or  from 
GNMA,  in  the  event  of  a  default  by  the 
GNMA  Issuer]  shall  be  deposited  in  the 
respective  accounts.  All  monies  in  the  Fund 
shall  be  invested  in  Permitted  Investments  to 
the  extent  possible  and  investment  income 
shall  be  used  for  the  purposes  of  the 
respective  Principal  and  Interest  Accounts  as 
necessary. 

(b)  Monies  in  the  Interest  Account  shall  be 
applied  by  the  Trustee  for  the  payment  of 
interest  on  the  Obligations. 

(c)  Monies  in  the  Principal  Account  shall 
be  applied  by  the  Trustee  for  the  payment  of 
interest  on  the  Obligations  only  if  monies  in 
the  Interest  Account  are  not  adequate  for 
such  purpose;  otherwise,  monies  in  the 


Principal  Account  shall  be  used  in  the 
payment  of  principal  on  the  Obligations. 

(d)  If  there  are  insufficient  monies  in  these 
Accounts  to  pay  any  required  payment  of 
interest  or  principal,  the  Trustee  may  transfer 
monies  as  necessary  first  from  the  Obligation 
Proceeds  Fund  (for  interest  only),  second 
from  the  Surplus  Fund,  and  thiM  from  the 
Debt  Service  Reserve  Fund. 

(e)  Monies  in  these  Accounts  in  excess  of 
the  amount  the  Trustee  determines  td  be 
necessary  to  pay  scheduled  interest  and 
principal  for  the  next  semiannual  period  shall 
be  transferred  to  the  Surplus  Fimd. 

Section  4.07  Obligation  Servicing  Fee  Fund 

(a)  Hie  Trustee  shall  establish  an 
Obligation  Servicing  Fee  Fund  and  shall  pay 
from  this  Fund  the  Oligation  servicing  fee 
approved  by  HUD.  The  Trustee  shall 
maintain  records  showing  the  purposes  for 
which  such  monies  were  expended  and  a 
detailed  breakdown  of  the  amounts.  No  other 
monies  are  to  be  withdrawn  fiom  such  fund 
or  paid  or  transferred  to  the  Trustee  or 
Financing  Agency  except  where  explicitly 
approved  in  writing  by  HUD. 

(b)  The  Trustee  is  directed  to  collect  and 
deposit  in  the  Obligation  Servicing  Fee  Fund 
those  amounts  which  are  approved  by  HUD 
as  project  expenses  and  out-of-pocket 
expenses  by  the  Mortgagor.  The  Trustee  is 
authorized  as  approved  in  writing  by  HUD  to 
transfer  any  additional  monies  necessary  to 
fund  the  Obligation  Servicing  Fee  Fund  from 
the  following  sources  to  the  extent  the 
collected  amounts  are  inadequate:  (1)  income 
fiom  Permitted  Investments  in  the  Obligation 
Proceeds  Fund,  until  issuance  of  the  PLC:  and 
(2)  the  Surplus  Fund,  after  issuance  of  the 
PLC. 

Section  4.08  Surplus  Fund 

(a)  The  Trustee  shall  establish  a  Surplus 
Fund  for  the  deposit  of  monies  transferred 
from  other  funds  and  accounts  as  provided  in 
this  Article. 

(b)  In  the  event  there  is  an  inadequate 
amount  in  the  Obligation  Servicing  Fee  Fund 
or  the  Principal  and  Interest  Sinki^  Fund  to 
carry  out  the  purposes  of  these  Funds,  the 
Trustee  may  transfer  monies  from  the  Surplus 
Fund.  To  the  extent  funds  have  been 
expended  from  the  Debt  Service  Reserve 
Fund,  the  Trustee  shall  transfer  monies  from 
the  Surplus  Fund  to  the  Debt  Service  Reserve. 
No  other  use  of  monies  in  the  Surplus  Fund  is 
permitted  without  the  prior  written  approval 
of  HUD. 

(c)  If  there  is  no  defrult  in  payment  of 
principal  and  interest  and  the  Debt  Service 
Reserve  Fund  is  fully  funded,  upon  the 
written  direction  of  the  Assistant  Secretary 
for  Housing,  the  Trustee  shall  transfer  or  pay 
any  amounts  in  the  Surplus  Fund  as  directed 
in  writing  by  HUD. 

Section  4.09  Redemption  Fund 

(a)  The  Trustee  is  authorized  to  establish  a 
Redemption  Fund  for  receipt  of  monies 
resulting  fiom  the  following: 

(i)  Prepayment  in  whole  or  in  part  of  the 
CLCs  or  PLC; 

(ii)  Scheduled  full  payment  of  the  CLCs  or 
PLC: 

(iii)  Transfers  into  this  Fund  from  the 
Surplus  Fund  as  directed  in  writting  by  HUD. 
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(b)  If  the  monies  deposited  in  this  Fund  do 
not  represent  full  payment  under  the 
outstanding  CLCs  or  PLC,  the  Trustee  shall 
apply  the  monies  received  to  an  early 
prepayment  of  the  principal  amount  of  the 
Obligations  in  accordance  with  Article  in  of 
this  Indenture  if  directed  in  writing  by  HUD. 

(c)  If  the  monies  deposited  in  this  I^md 
represent  full  payment  (whether  early  or 
scheduled)  under  the  outstanding  CLCs  or  the 
PLC,  the  T^stee  shall  also  transfer  all 
monies  in  any  other  funds  and  accounts 
under  this  Indenture  to  the  Redemption  Fund 
and  shall  apply  all  monies  in  this  Fund  in  the 
following  order  or  priority. 

(i)  Payment  of  the  Obligation  Servicing  Fee 
due  the  Trustee,  induding  the  reasonable 
expenses  of  winding  doivn  the  Trust 
Indenhue  and  the  Fioancing  Agency, 

(ii)  Payment  of  any  accrued  but  unpaid 
interest  on  the  Obligations; 

(iii)  Payment  of  the  outstanding  principal  of 
the  Obligations; 

(iv)  Payment  of  any  remaining  funds  to 
HUD. 

Artide  V— Covenants  of  the  Financing 
Authority 

The  Financing  Agency  covenants  and 
agrees  that: 

Section  5.01  Payment  of  Obligations 

It  shall  faithfully  perform  all  covenants 
contained  in  this  ^denture  and  in  each  and 
every  Obligation  executed,  authenticated  and 
delivered  hereunden  that  it  will  promptly  pay 
on  the  dates  and  in  the  places  and  manner 
prescribed  in  the  Obligations,  the  principal  of 
and  interest  on  every  Obligation  issued 
hereunder  in  any  coin  or  currency  which,  on 
the  respective  dates  of  payment  of  such 
principal  and  interest,  is  legal  tender  for  the 
payment  of  debts  due  the  United  States  of 
America,  and  that  it  will,  prior  to  the  due 
date  of  each  installment  of  interest  and 
principal  on  a  fully  registered  Obligation,  and 
prior  to  the  maturity  of  each  coupon 
Obligation  and  each  annexed  coupon,  as  the 
case  may  be,  at  the  times  and  in  the  manner 
prescribed  herein,  deposit  or  cause  to  be 
deposited  with  the  T^tee,  the  amounts  of 
money  specifled  herein,  so  that  the  Trustee 
may  make  timely  payment 

Section  5.02  Extension  of  Payments  of 
Obligations  and  Coupons 

It  shall  not  directly  or  indirectly  extend  or 
assent  to  the  extension  of  (1)  the  maturity  of 
any  of  the  Obligations  or  installments  of 
principal  of  any  fully  registered  Obligation, 

(2)  the  time  of  payment  of  any  of  the  coupons 
or  (3)  claims  for  interest  by  the  purchase  or 
rehmding  of  such  Obligations,  principal 
installments,  coupons  or  claims  for  interest  or 
by  any  other  arrangement  In  the  event  the 
maturity  of  any  of  the  Obligations  or 
installments  of  principal,  or  the  time  for 
payment  of  any  of  the  coupons  or  claims  for 
interest  shall  be  extended,  those  Obligations, 
principal  installments,  coupons  or  claims  for 
interest  shall  not  be  entitled  to  the  beneht  of 
this  Indenture  or  to  any  funds  held  by  the 
Trustee  unless  (i)  the  ^ds  are  held  in  the 
Trust  Estate  by  the  Trustee  for  the  payment 
of  these  particiilar  Obligations,  principal 
installments,  coupons  or  claims  for  interest 
pursuant  to  the  Indenture  or  (ii)  there  has 


been  prior  payment  of  the  principal  and 
accured  interest  on  all  Obligations,  principal 
installments,  coupons  and  daims  for  interest 
that  have  not  been  so  extended. 

Section  5.03  Agency  of  the  Financing 
Agency 

It  is  duly  authorized  under  its  Charter  and 
the  laws  of  the  State  in  which  it  is  situated  to 
create  and  issue  the  Obligations  and  to 
execute  this  Indenture;  that  all  corporate 
action  on  its  part  for  the  creation  and 
issuance  of  the  Obligations  and  the  execution 
and  delivery  of  this  Indenture  has  been  duly 
and  effectively  taken;  and  that  the 
Obligations  in  the  hands  of  the  Holders  and 
owners  thereof  are  and  will  be  valid  and 
enforceable  obligations  of  the  Financing 
Agency. 

Section  5.04  Recording  of  Indenture 

This  Indenture  shall  be  filed,  registered  and 
recorded  in  such  manner  and  at  such  places 
as  may  be  required  by  law  to  protect  fully  the 
security  of  the  Holders  of  the  Obligations  and 
the  right,  title  and  interest  of  the  Trustee  in 
and  to  the  Trust  Estate  or  any  part  thereof. 

The  Financing  Agency  shall  perform  or  cause 
to  be  performed  any  other  act  as  provided  by 
law,  and  it  shall  execute  or  cause  to  be 
executed  any  and  all  other  instruments  which 
shall  reasonably  be  requested  by  the  Trustee 
and  approved  by  HUD.  The  Financing 
Agency  shall  pay  as  part  of  the  Cost  of 
Issuance  all  recording  and  registration  taxes 
and  fees,  together  with  all  expenses 
incidental  to  the  preparation,  execution, 
acknowledgement,  filing,  registering  and 
recording  of  this  Indention  and  of  any 
instrument  of  further  assurance,  and  all 
stamp  taxes  and  other  taxes,  duties,  imposts, 
assessments  and  chaiges  imposed  upon  the 
Obligations  or  upon  tlds  Indenture. 

Section  5.05  Maintain  Corporate  Existence 

Until  the  Obligations  secured  hereby  and 
the  interest  thereon  shall  have  been  paid  or 
provision  for  such  payment  shall  have  been 
made,  it  will  maintain,  extend  and  renew  its 
corporate  existence  imder  the  laws  of  the 
State  in  whichTt  is  incorporated  and  in  which 
it  is  situated.  The  Financing  Agency  will  not 
do  anything  or  permit  any  act  whereby  its 
light  to  transact  its  functions  may  be 
terminated  or  its  operations  and  activities 
restricted  or  payment  of  the  Obligations 
delayed  or  prevented. 

Section  5.06  Maintain  List  of  Holders  of 
Obligations 

To  the  extent  that  such  information  shall 
be  made  known  to  the  Financing  Agency  or 
the  Trustee  under  the  terms  of  diis  Section,  it 
will  keep  or  cause  to  be  kept  on  file  at  the 
Office  of  the  Trustee  a  list  of  names  and 
addresses  of  the  last  known  Holders  of  all 
Obligations  outstanding  hereunder  with  the 
principal  amount  of  Obligations  held  by  each. 
Any  Holder  may  require  his  name  and 
address  to  be  added  to  said  list  by  filing  a 
written  request  with  the  Financing  Agency  or 
the  Trustee,  which  request  shall  include  a 
statement  of  the  principal  amount  of 
Obligations  held  by  such  Holder  and  the 
serial  numbers  of  such  Obligations.  The 
Trustee  shall  be  imder  no  responsibility  with 
regard  to  the  accuracy  of  said  list.  At 


reasonable  times  and  under  reasonable 
regulations  established  by  the  Trustee,  the 
list  may  be  inspected  and  copied  by  any 
Holder,  or  authorized  agent  hereof,  owning 
ten  per  centum  or  more  in  principal  amount 
of  Obligations  outstanding.  Evidence  of 
ownership  and  the  authority  of  any  agent 
shall  be  satisfactory  to  the  Trustee. 

Article  VI — Default 

Section  6.01  Events  of  Default 
Each  of  the  following  events  is  hereby 
defined  as,  and  is  declared  to  be,  an  “event  of 
default”: 

(a)  If  payment  of  the  principal  or  any 
installment  of  prinicipal  of  any  of  the 
Obligations  shall  not  be  made  when  due  and 
payable,  or  within  thirty  days  thereafter, 
whether  at  maturity,  by  proceedings  for 
redemption,  by  declaration,  or  otherwise; 

(b)  If  payment  of  any  installment  of  interest 
shall  not  be  made  when  due  and  payable,  or 
within  sixty  days  thereafter; 

(c)  If  the  Financing  Agency  shall  fail  in  the 
due  and  punctual  performance  of  any  of  the 
covenants,  conditions,  agreements  and 
provisions  contained  in  the  Obligations  or  in 
this  Indenture,  or  in  any  amended  or 
supplemental  indenture,  provided  the  default 
continues  for  a  period  of  sixty  days  after 
written  notice  l^m  the  Trustee  to  the 
Financing  Agency  specifying  the  event  of 
default; 

(d)  If  the  Financing  Agency  (1)  is  generally 
not  paying  its  debts  as  &ey  become  due,  or 
(2)  ^es  a  petition  in  bankruptcy,  or  (3j  files 
an  answer  seeking  reorganization  or  (4) 
makes  an  assignment  for  the  benefit  of  its 
creditors,  or  (5)  consents  to  or  fails  to  contest: 
(i)  the  appointment  of  a  trustee  in  bankruptcy 
or  (ii)  the  appointment  of,  or  possession  by,  a 
trustee,  receiver  or  agent  of  substantially  all 
of  the  property  of  the  Financing  Agency  for 
the  purpose  of  enforcing  a  lien  against  such 
proper^  and  such  action  shall  not  be  cured 
or  vacated  within  60  days. 

(e)  If  a  court  of  competent  iurisdiction  shall 
enter  an  order,  judgment  or  decree  ordering 
relief  in  bankruptcy  against  the  Financing 
Agency  or  appointing  a  trustee  of  the 
Financing  Agency,  or  of  its  bankruptcy  estate 
and  such  order,  judgment  or  decree  shall  not 
be  vacated  or  set  aside  or  stayed  within  sixty 
days  from  the  date  of  the  entry  thereof; 

(f)  If  under  the  Mortgage  there  is  a  default 
giving  the  Mortgagee  Ae  right  to  make  a 
claim  under  the  Contract  of  Mortgage 
Insurance,  which  default  would  result  in  an 
early  recovery  of  principal  by  the  Trustee 
under  the  GNMA  Securities. 

Section  6.02  Acceleration  of  Maturity 
Upon  receipt  of  an  early  recovery  of 
principal  after  a  default  under  Section  6.01(f), 
the  Trustee  shall  declare  the  principal  of  all 
Obligations  plus  accrued  interest 
immediately  due  and  payable  and  shall 
deliver  written  notice  to  the  Financing 
Agency. 

Section  6.03  Enforcement  of  Covenants  and 
Conditions 

In  the  event  of  defaults  under  Section 
6.01(a-c)  involving  the  breach  of  the 
covenants  or  conditions  of  this  Indenture,  the 
Trustee  (subject  to  the  provisions  of  Section 
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6.06  and  Article  YU)  shall  pursue  appropriate 
actions  for  the  enforcement  of  its  rij^ts  and 
the  rights  of  the  Holders  as  due  diligence, 
prudence  and  care  would  require  including 
possible  proceedings  at  law  or  in  equity  to 
enforce  payment  of  the  Obligations  then 
outstanding. 

Section  6.04  Proceedings  Affecting 
Financing  Agency 

In  the  event  a  default  under  subsections  (d) 
or  (e)  of  Section  6.01  the  Trustee,  without 
prejudice  to  or  waiver  of  the  lien  and  security 
of  this  Indenture,  shall  be  entitled  to  tile 
proof  of  a  claim  for  the  entire  amount_Aen 
due  and  payable  by  the  Financing  Agency 
under  this  bdenture.  The  Trustee  is 
appointed  the  agent  and  attorney  of  the 
Holders  of  all  Obligations  outstanding 
hereunder  for  such  purpose. 

Section  6.05  Right  to  Act  without 
Possession  of  Obligations 

All  rights  of  action  (including  the  right  to 
tile  proof  of  claim)  imder  this  Indenture  or 
under  any  of  the  Obligations  or  coupons,  may 
be  enforced  by  the  Trustee  without  the 
possession  of  any  of  the  Obligations  or 
coupons  or  the  production  thereof  in  any  trial 
or  other  proceeding  relating  thereto,  and  any 
such  suit  or  proceeding  instituted  by  the 
Trustee  shall  be  brou^t  in  its  name  as 
Trustee,  without  the  necessity  of  joining  as 
plaintiffs  or  defendants  any  Holders.  Any 
recovery  or  judgment  shall  be  for  the  equal 
benetit  of  the  Holders  of  the  outstanding 
Obligations  and  coupons,  subject  to  the 
provisoes  of  Article  V  hereof  with  respect  to 
extended  Obligations,  principal  installments, 
coupons  and  claims  for  interest. 

Section  6.06  Limitation  on  Suits  by  Holders 

No  Holder  of  any  Obligation  or  coupon 
shall  have  any  right  to  institute  any  suit, 
action  or  proceeding  in  equity  or  at  law  for 
the  execution  of  any  trust  hereof  or  for  the 
appointment  of  a  receiver  or  any  other 
remedy  hereunder,  unless  a  default  has 
occurred  and  the  Trustee  has  been  notitied  or 
is  deemed  to  have  notice.  The  holders  of 
tWenty-tive  per  centiun  in  aggregate  principal 
amount  of  Obligations  outstanding  under  this 
Indenture  shall  (a)  make  written  request  to 
the  Trustee  offering  it  reasonable  opportunity 
either  to  proceed  to  exercise  its  powers  or  to 
institute  such  action,  suit  or  proceeding  in  its 
own  name,  and  (b)  offer  to  indemnify  the 
Trustee  as  provided  hereinafter.  The 
notification,  request  and  offer  of  indemnity 
are  hereby  declared  in  every  such  case  at  the 
option  of  the  Trustee  to  be  conditions 
precedent  to  the  execution  of  the  powers  and 
trusts  of  this  Indenture,  and  to  any  action  or 
cause  of  action  for  any  appropriate  remedy 
hereunder.  No  one  or  more  Holders  of  the 
Obligations  or  coupons  shall  have  any  right 
to  affect,  disturb  or  prejudice  the  lien  of  this 
Indenture  by  their  action  or  to  enforce  any 
right  hereunder  except  as  provided  in  this 
Section.  All  proceedings  at  law  or  in  equity 
shall  be  instituted  and  maintained  in  the 
manner  herein  provided  and  for  the  equal 
benetit  of  the  Holders  of  all  Obligations 
outstanding  hereunder.  Nothing  in  this 
Indenture  shall,  however,  affect  or  impair  the 
absolute  and  unconditional  right  of  any 
Holder  to  enforce  the  payment  of  the 


principal  of  and  interest  on  any  Obligation  at 
and  after  the  maturity  thereof.  In  the  event  of 
any  action  under  this  Section,  it  is  no  longer 
the  absolute  and  unconditional  obligation  of 
the  Financing  Agency  to  pay  the  principal  of 
and  interest  on  each  of  the  Obligations  issued 
hereunder  to  the  respective  Holders  at  the 
time  and  place  stated  in  said  Obligations. 

Section  6.07  Waiver  by  Holders 

The  Trustee,  upon  the  written  request  of 
the  Holders  of  not  less  than  tifty-one  per 
centum  in  principal  amount  of  the 
outstanding  Obligations,  may  waive  any 
default  under  Sections  6.01(b-e].  However,  a 
default  in  the  payment  of  interest  on  the 
Obligations  under  Section  6.01(b)  shall  not  be 
waived  unless,  prior  to  such  waiver,  all 
arrears  of  interest  and  all  expenses  of  the 
Trustee  shall  have  been  paid  or  shall  have 
been  provided  for  by  deposit  with  the  Trustee 
of  a  sum  sufticient  to  pay  the  same.  In  case  of 
any  waiver  under  this  Section,  the  Financing 
Agency,  the  Trustee,  and  the  Holders  of  the 
Obligations  shall  be  restored  to  their  former 
positions  and  rights  respectively. 

Section  6.08  Remedies  Cumulative,  Delay 
Not  To  Constitute  Waiver 

No  remedy  conferred  upon  or  reserved  to 
the  Trustee  or  to  the  Holders  in  this  Indenture 
is  intended  to  be  exclusive  of  any  other 
remedy,  but  each  and  every  such  remedy 
shall  be  cumulative  and  shall  be  in  addition 
to  any  other  remedy  given  hereunder  or  now 
or  hereafter  existing  at  law  or  in  equity. 

No  delay  or  omission  to  exercise  any  right 
or  power  accruing  upon  any  default  or  event 
of  default  shall  impair  any  such  right  or 
power  or  shall  be  construed  to  be  a  waiver  of 
any  such  default  or  event  of  default  or 
acquiescence  therein;  and  every  such  right 
and  power  may  be  exercised  from  time  to 
time  and  as  often  as  may  be  deemed 
expedient. 

No  waiver  of  any  default  or  event  of 
default  under  the  Indenture  whether  by  the 
Trustee  or  by  the  Holders,  shall  extend  to  or 
shall  affect  any  subsequent  or  other  default 

Section  6.09  Restoration  of  Rights  Upon 
Discontinuance  of  Proceedings 

In  case  the  Trustee  shall  have  proceeded  to 
enforce  any  right  under  this  Indenture  and 
the  proceedings  shall  have  been  discontinued 
or  abandoned  for  any  reason,  or  shall  have 
been  determined  adversely  to  the  Trustee, 
then  and  in  every  such  case  the  Financing 
Agency  and  the  Trustee  shall  be  restored  to 
their  former  positions  and  rights  hereunder 
with  respect  to  the  Trust  Estate,  and  all 
rights,  remedies  and  powers  of  the  Trustee 
shall  continue  as  if  no  such  proceedings  had 
been  taken. 

Section  6.10  Notice  of  Default  for 
Insufficient  Funds 

The  Trustee  shall  mail  written  notice  to  all 
Holders  (who  shall  have  filed  their  names 
and  addresses  with  the  Trustee  for  such 
purpose),  of  the  occiurence  of  any  event  of 
default  under  Section  6.01(a-b)  of  this  Article 
within  thirty  (30)  days  after  any  such  event  of 
default  shall  have  occurred.  If  in  any  fiscal 
year  the  total  amount  of  deposits  to  the  credit 
of  the  Principal  and  Interest  Sinking  Funding 
Account  shall  be  less  than  the  amounts 


required  to  be  so  deposited  under  the 
provisions  of  this  Indenture,  the  Trustee,  on 
or  before  the  first  day  of  the  second  month  of 
the  next  succeeding  fiscal  year,  shall  mail  to 
aU  Holders  (who  have  filed  their  names  and 
addresses  with  the  Trustee  for  such  purpose) 
HUD,  and  the  Financing  Agency,  a  written 
notice  of  the  failure  to  make  such  deposits. 

The  Trustee  shall  not,  however,  be  subject  to 
any  liability  to  any  Holder  by  reason  of  its 
failure  to  mail  any  notice  required  by  this 
Section. 

Article  VII — ^Rights  and  Duties  of  the  Trustee 

Section  7.01  Acceptance  of  Trust  and 
Promise  of  Prudent  Performance 

The  Trustee  accepts  the  trusts  and  assumes 
the  duties  imposed  and  created  by  this 
Indenture. 

(a)  The  Trustee  expressly  covenants  and 
agrees  to  hold  the  GNMA  Securities  until  the 
Securities  are  redeemed  or  prepaid  by  the 
GNMA  Issuer. 

(b)  The  Trustee  shall,  prior  to  an  event  of 
default  as  defined  in  Section  6.01,  and  after 
the  curing  of  all  events  of  default  which  may 
have  occurred,  perform  only  the  duties 
specifically  set  forth  in  this  Indenture.  The 
Trustee  shall,  during  the  existence  of  any 
event  of  default  (which  has  not  been  cured), 
exercise  its  rights  and  powers  under  this 
Indentiire  and  exercise  the  same  prudent  care 
and  skill  as  would  a  reasonable  man. 

(c)  No  provision  of  this  Indenture  shall  be 
construed  to  relieve  the  Trustee  from  liability 
for  its  own  negligent  action,  or  omissions  or 
its  own  willful  misconduct,  except 

(1)  as  provided  in  Section  7.02;  and 

(2)  the  Trustee  shall  not  be  liable  for  any 
error  of  judgment  made  in  good  faith  by  a 
responsible  officer  of  the  Trustee  unless  it 
shall  be  provided  that  the  Trustee  was 
negligent  in  ascertaining  the  pertinent  facts; 
and 

(3)  the  Trustee  shall  not  be  liable  with 
respect  to  any  action  taken  or  omitted  by  it  in 
good  faith  in  accordance  with  the  direction  of 
the  Holders  as  provided  in  this  Indentiu^. 

(d)  None  of  the  provisions  contained  in  this 
Indenture  shall  require  the  Trustee  to  expend 
or  risk  its  own  funds  or  otherwise  incur 
individual  financial  liability  in  the 
performance  of  any  of  its  duties  or  in  the 
exercise  of  any  of  its  rights  or  powers. 

Section  7.02  Reliance  Upon  Certain 
Documents  and  Opinions 

(a)  The  Trustee  may  rely  and  shall  be 
protected  in  acting  upon  the  truth  and 
correctness  of  any  resolution,  certificate, 
statement,  instrument,  opinion,  report,  notice, 
request,  consent,  order,  bond,  coupon  or  other 
paper  ot  document  reasonably  believed  by  it 
to  be  genuine  and  to  have  been  signed  or 
presented  by  the  proper  party  or  parties; 
except  that  the  Trustee  shall  be  imder  a  duty 
to  examine  any  documents  required  by  this 
Indenture  to  determine  whether  the 
documents  conform  to  the  requirements  of 
this  Indenture 

(b)  Any  request,  direction,  election,  order 
or  demand  of  the  Financing  Agency  shall  be 
sufficiently  evidenced  by  an  instrument 
signed  in  Ae  name  of  the  Financing  Agency 
by  its  chief  administrative  officer,  and  any 
resolution  of  the  Financing  Agency  may  be 


Federal  Register  /  Vol.  45.  No.  135  /  Friday,  July  11.  1980  /  Notices 


evidenced  to  the  Trustee  by  a  certified 
Resolution 

(c)  The  Trustee  may  consult  with  counsel 
(w^o  may  be  counsel  for  the  Financing 
Agency)  and  the  opinion  of  sudi  counsel 
shall  bie  full  and  complete  audiorization  and 
protection  in  respect  of  any  action  taken  or 
permitted  by  the  Trustee  hereunder  in  good 
faith  and  in  accordance  with  the  opinion  of 
such  counsel 

(d)  Whenever,  in  the  administration  of  the 
trusts  of  this  Indenture,  the  Trustee  shall 
deem  it  necessary  or  desirable  that  a  matter 
be  proved  or  established  prior  to  taking  or 
permitting  any  action  hereunder,  such  matter 
may,  in  the  absence  of  negligence  or  bad  faith 
on  the  part  of  the  Trustee,  be  deemed  to  be 
conclusively  proved  and  established  by  a 
Certificate  of  the  Financing  Agency.  Said 
Certificate  of  the  Financing  Agency  shall,  in 
the  absence  of  negligence  or  bad  f^th  on  the 
part  of  the  Trustee,  be  full  warrant  to  the 
Trustee  for  any  action  taken  or  permitted  by 
it  under  the  provisions  of  this  Indenture. 

Section  7.03  Responsibility  for  Validity  of 
Statements  and  Documents 
The  Trustee  shall  not  be  responsible  for. 
any  recital  or  statement  herein  or  in  said 
Obligations  and  coupons  (except  the 
certificate  of  the  Trustee  endorsed  on  such 
Obligations),  the  recording  or  re-recording, 
filing  or  refiling  of  this  Indenture,  the  affixing 
or  cancellation  of  any  revenue  stamps,  the 
validity  of  the  execution  of  this  Indenture  by 
the  Financing  Agency,  any  supplemental 
indenture  or  inshtunent  of  further  assurance, 
or  for  the  sufficiency  of  the  security  for  the 
Obligations  issued  hereimder  or  intended  to 
be  secured  hereby.  The  Trustee  shall  not  be 
bound  to  ascertain  or  inquire  as  to  the 
performance  or  observance  of  any  covenant, 
condition  or  agreement  on  the  part  of  the 
Financing  Agency,  except  as  specifically  set 
forth  in  this  Indenture,  but  the  Trustee  may 
require  of  the  Financing  Agency  full 
information  and  advice  as  to  the  performance 
of  any  covenants,  conditions  and  agreements. 
The  Trustee  shall  not  be  accoimtable  for  the 
use  or  proceeds  of  any  Obligations 
authenticated  or  delivered  hereimder. 

Section  7.04  Limits  on  Duties  and  Liabilities 

(a)  Any  discretionary  power  of  the  Trustee 
under  this  Indenture  shall  not  be  construed  as 
a  duty  of  the  Trustee  and  the  Trustee  shall  be 
answerable  only  for  its  own  negligence  or 
willful  default 

(b)  The  Trustee  shall  be  under  no 
obligation  to:  institute  any  suit  take  any 
proceeding  under  this  Indenture,  enter  any 
appearance  or  in  any  way  defend  in  any  suit 
in  which  it  may  be  made  defendant  take  any 
steps  in  the  execution  of  the  trusts  hereby 
created  or  in  the  enforcement  of  any  rights 
and  powers  hereunder,  until  it  shall  be 
indemnified  by  the  Financing  Agency  or  die 
Holders  to  its  satisfaction  against  any  and  all 
costs,  expenses,  counsel  fees  and  other 
reasonable  disbursements,  and  against  all 
liability. 

Section  7.05  Notice  to  Financing  Agency 

Any  notice  or  demand  which  is  required  or 
permitted  to  be  given  *  *  *  by  the  trustee  to 
the  *  *  *  Financing  Agency  shall  be  deemed 
to  have  been  sufficiently  given  if  sent  by 


registered  mail,  addressed  to  the  Financing 
A^ncy  at  the  address  given  to  the  Trustee  in 
writing. 

Section  7.06  Responsibilities  in  Event  of 
Default 

(a)  The  Trustee  shall  not  be  required  to 
take  notice  or  be  deemed  to  have  notice  of 
any  default  hereunder,  except  default  in  the 
deposits  or  payments  specified  herein,  or 
failure  by  the  Financing  Agency  to  file  with  it 
any  of  die  documents  required,  unless  the 
Trustee  shall  be  specifically  notified  in 
writing  of  such  default  by  ffie  Financing 
Agency  or  by  the  Holders  of  at  least  twenty-  . 
five  per  centum  in  aggregate  principal  amount 
of  Obligations  outstanding.  All  notices  or 
other  instruments  required  by  this  Indenture 
to  be  delivered  to  die  Trustee  must,  in  order 
to  be  effective,  be  delivered  at  the  office  of 
the  Trustee,  and  in  the  absence  of  such  notice 
so  delivered,  the  lYustee  may  conclusively 
assume  that  there  is  no  default,  except  as 
aforesaid. 

(b)  If  an  event  of  default  occurs  of  which 
the  Trustee  is  by  the  preceding  paragraph 
required  to  take  notice  or  if  notice  of  default 
be  given  it,  then  the  Trustee  shall  give  written 
notice  thereof  by  mail  to  the  Holders  of  all 
Obligations  outstanding  hereunder  as  they 
are  known  by  both  the  Obligation  Register 
and  the  list  of  Holders  required  to  be  kept  at 
the  office  of  the  Trustee. 

Section  7.07  Intervention  in  Judicial 
Proceedings  Involving  Financing  Agency 
In  any  judicial  proceeding  to  which  the 
Financing  Agency  is  a  party  and  which,  in  the 
opinion  of  the  Trustee  and  its  counsel,  has  a 
substantial  bearing  on  the  interests  of 
Holders  of  Obligations  issued  hereunder,  the 
Trustee  may  intervene  on  behalf  of  Holders 
and  shall  do  so  if  requested  in  writing  by  the 
Holders  of  at  least  twenty-five  per  centum  of 
the  aggregate  principal  amount  of  Obligations 
outstand^  and  if  the  Trustee  is  indenmified 
as  provided  in  Section  7.04. 

Section  7J}8  Further  Investigations 
The  resolutions,  opinions,  certificates  and 
other  instruments  provided  for  in  this 
Indenture  may  be  accepted  by  the  Trustee  as 
conclusive  evidence  of  the  facts  as  provided 
in  Section  7.02.  However,  the  Trustee  may,  in 
its  unrestricted  discretion,  and  shall,  if 
requested  in  writing  so  to  do  by  the  Holders 
of  not  less  than  twenty-five  per  centum  in 
aggregate  principal  amount  of  Obligations 
outstanding  hereunder,  cause  to  be  made 
such  independent  investigation  as  it  may  see 
fit,  and  in  that  event  may  decline  to  take  any 
action  otherwise  required  unless  satisfied  by 
such  investigation  of  the  truth  and  accuracy 
of  the  matters  so  investigated.  The  expense  of 
such  investigation  shall  be  paid  by  the 
Financing  Agency  or,  if  paid  by  the  Trustee, 
shall  be  repaid  by  the  Financing  Agency  upon 
demand  with  interest  at  the  FHA  maximum 
rate  for  multifamily  mortgages  in  effect  at  the 
time  the  investigation  is  completed. 

Section  7.09  Compensation 
The  Trustee  shall  have  a  first  lien  on  all 
monies  in  the  Obligation  Proceeds  Fund  and 
on  the  Surplus  Fund  for  reasonable 
compensation,  expenses,  advances  and 
counsel  fees  approved  by  HUD  and  incurred 


in  the  execution  of  the  trusts  and  the  exercise 
and  performance  of  the  powers  and  duties  of 
the  Trustee  and  the  cost  and  expense  in 
defending  against  any  liability  (unless  such 
liability  is  adjudicate  to  have  resulted  from 
the  ne^igence  or  willful  default  of  the 
Trustee).  The  Financing  Agency  hereby 
covenants  and  agrees  to  pay  all  advances, 
counsel  fees  and  other  expenses  reasonably 
made  or  incurred  by  the  Trustee  in  the 
execution  of  the  trust  hereby  created  and  to 
reimburse  the  Trustee  for  the  Trustee’s  actual 
expenses.  The  Hnancing  Agency  agrees  to 
pay  the  Trustee  reaepnable  compensation  for 
its  services  as  approved  by  HUD. 

Section  7.10  Agency  to  Hold  Obligations 
The  Trustee  and  its  officers  and  directors 
may  acquire  and  hold,  or  become  the  pledgee 
of.  Obligations. 

Section  7.11  Appointment 
At  all  times  there  shall  be  a  Trustee  which 
shall  be  a  corporation  organized  and  doing 
business  under  the  laws  of  the  State  in  which 
the  Financing  Agency  is  situated  and  shall  be 
authorized  under  such  laws  to  exercise 
corporate  trust  powers.  If  the  Trustee  shall 
cease  to  be  eligible  in  accordance  with  the 
provisions  of  this  Section,  the  Trustee  shall 
resign  immediately  in  the  manner  specified  in 
Section  7.13. 

Section  7.12  Merger 
Any  corporation  or  association  into  which 
the  Trustee  may  be  converted,  merged,  or 
consolidated,  or  to  which  it  may  sell  or 
transfer  its  trust  business  and  assets,  or  any 
corporation  or  association  resulting  finm  any 
sudi  conversion,  sale,  merger,  consolidation 
or  transfer,  shall  become  successor  trustee, 
vested  with  all  of  the  title  to  the  Trust  Estate 
and  all  the  trusts,  powers,  discretions, 
immunities,  privileges  and  all  other  matters 
as  was  its  predecessor. 

Section  7.13  Resignation  or  Removal 
The  Trustee  may  resign  and  be  discharged 
fixim  the  trusts  created  by  this  Indenture  by 
giving  to  the  Financing  Agency  thirty  days’ 
notice  in  writing,  and  to  the  Holders  notice 
by  publication,  of  such  resignation,  specifying 
a  date  when  such  resignation  shall  take 
effect  The  notice  shall  be  published  at  least 
once  a  week  for  two  successive  weeks  in  a 
financial  journal  published  and  of  general 
circulation  in  the  City  of  New  York,  New 
York.  The  resignation  shall  take  effect  on  the 
day  specified  in  such  notice,  unless 
previously  a  successor  trustee  shall  have 
been  appointed  by  the  Holders  or  the 
Financing  Agency,  ir.  which  event  such 
disdiarge  shall  take  effect  immediately  on 
the  appointment  of  such  successor  trustee. 

Any  Trustee  may  be  removed  at  any  time 
by  an  instrument  in  writing,  appointing  a 
successor  to  the  Trustee  so  removed,  filed 
with  the  Hnancing  Agency  and  the  Trustee 
and  executed  by  the  Holders  of  a  majority  of 
the  principal  amount  of  the  outstanding 
Obligations. 

Section  7.14  Appointment  of  Successor 
Trustee 

In  the  event  the  Trustee  shall  resign,  be 
removed,  become  incapable  of  acting,  or  be 
adjudged  a  bankrupt  or  insolvent,  or  be  the 
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subject  of  an  order  for  relief  in  bankruptcy,  or 
if  a  receiver  or  trustee  in  bankruptcy  of  the 
Trustee  or  of  its  property  shall  be  appointed, 
or  if  a  public  officer  or  officers  shall  take 
charge  or  control  of  the  Trustee  or  of  its 
property  or  affairs,  a  vacancy  in  the  office  of 
Trustee  shall  result.  A  successor  may  be 
appointed  by  the  Holders  of  a  majority  of  the 
principal  amount  of  the  outstanding 
Obligations  by  filing  a  written  instrument 
with  the  Trustee  and  the  Financing  Agency. 
Until  a  new  trustee  shall  be  appointed  by  the 
Holders,  the  Financing  Agency,  by  an 
instrument  executed  by  order  of  its  Board 
shall  appoint  an  acting  trustee  to  ffil  such 
vacancy.  After  any  such  appointment  by  the 
Financing  Agency,  notice  of  such 
appointment  shall  be  published  at  least  once 
within  thirty  days  of  such  appointment  in  a 
Tinancial  journal  published  and  of  general 
circulation  in  the  City  of  New  York,  New 
York.  Any  acting  trustee  appointed  by  the 
Financing  Agency  shall  immediately  and 
without  ffirther  act  be  superseded  by  a 
trustee  appointed  by  the  majority  of  the 
Holders. 

If  an  appointment  of  an  acting  or  a 
successor  trustee  is  not  made  immediately 
after  a  vacancy  occurs,  the  Holder  of  any 
Obligation  hereby  seemed  or  HUD  may  apply 
to  a  court  of  competent  jurisdiction  for  the 
immediate  appointment  of  a  successor 
trustee. 

Section  7.15  Transfer  of  Rights  and 
Property  to  Successor  Trustee 

Every  successor  trustee  appointed 
hereunder,  shall  execute,  acknowledge  and 
deliver  to  its  predecessor  and  to  the 
Financing  Agency,  a  written  acceptance  of 
the  appointment.  Thereafter,  the  successor, 
without  any  further  act,  deed  or  conveyance, 
shall  become  fully  vested  with  all  the  estates, 
properties,  rights,  powers,  trusts,  duties  and 
obligations  of  its  predecessor,  but  such 
predecessor  shall,  nevertheless,  on  the 
written  request  of  the  Financing  Agency,  or  of 
its  successor,  execute  and  deliver  an 
instrument  transferring  to  such  successor  all 
the  Trust  Estate,  properties,  rights,  powers 
and  trusts  of  such  predecessor.  The 
predecessor  trustee  shall  deliver  the  entire 
Trust  Estate  to  the  successor.  The  Financing 
Agency  shall  deliver  any  instrument  in 
writing  required  by  any  successor  trustee. 

The  resignation  of  any  trustee  and  the 
instrument  or  instruments  removing  a  trustee 
and  appointing  a  successor  hereunder, 
together  with  all  instruments  provided  for  in 
this  Article  shall  immediately,  at  the  expense 
of  the  Financing  Agency,  be  Hied  and/or 
recorded  by  the  successor  trustee  in  each 
recording  office  where  this  Indenture  shall 
have  been  Bled  and/or  recorded. 

Article  VIII — Acts  of  Holders 

Section  8.01  Execution  of  Instruments  by 
Holders 

Any  request,  direction,  consent  or  other 
instrument  in  writing  required  by  this 
Indenture  to  be  signed  or  executed  by 
Holders  may  be  signed  or  executed  by  the 
Holders  in  person  or  by  an  agent  duly 
appointed  by  written  instrument.  Proof  of  the 
execution  of  any  such  instrument  and  of  the 
ownership  of  Obligations  shall  be  sufficient 


for  any  purpose  of  this  Indenture  and  shall  be 
conclusive  in  favor  of  the  Trustee  with  regard 
to  any  action  taken  by  it  under  such 
instrument  if  made  in  the  following  manner 

(a)  The  fact  and  date  of  the  execution  by 
any  person  of  any  such  instrument  may  be 
proved  by  the  certificate  of  any  officer  in  any 
jurisdiction  who  legally  has  power  to  take 
acknowledgements  of  deeds  to  be  recorded 
within  such  jurisdiction,  to  the  effect  that  the 
person  signing  such  instrument 
acknowledged  to  him  the  execution  thereof, 
or  by  an  affidavit  of  a  witness  to  such  an 
execution. 

(b)  Proof  that  a  Holder  holds  Obligations 
hereunder,  the  amount,  the  serial  numbers  of 
such  Obligations,  and  the  date  of  his  holding 
the  same  (unless  such  Obligations  be 
registered]  may  be  proved  by  the  affidavit  of 
the  person  claiming  to  be  the  Holder  or  by  a 
certificate  issued  by  any  trust  company, 
bank,  banker  or  any  other  depository 
wherever  situated.  The  certificate  shall  show 
that,  at  the  date  therein  mentioned,  the 
Holder  had  on  deposit  with  such  trust 
company,  bank,  banker  or  other  depository 
the  obligations  described  in  such  certificate. 
The  Financing  Agency  and  the  Trustee  may 
nevertheless,  in  dieir  separate  discretion, 
require  further  proof  in  cases  where  either  of 
them  shall  deem  further  proof  desirable. 

(c)  The  ownership  of  fblly  registered 
Obligations  and  of  coupon  Obligations 
registered  as  to  principal  shall  be  proved  by 
the  registration  books  kept  under  the 
provisions  of  this  Indenture. 

Section  8.02  Waiver  of  Notice 

Any  notice  or  other  communication 
required  by  this  Indenture  to  be  given  by 
delivery,  publication  or  otherwise  to  the 
Holders  may  be  waived,  before  any  notice  or 
communication  is  required  to  be  given,  by  a 
writing  mailed  or  delivered  to  the  Trustee  by 
the  Holders  of  all  of  the  Obligations  entitled 
to  such  notice  or  communication. 

Section  8.03  Holder’s  Meeting 

A  meeting  of  the  Holders  may  be  called  at 
any  time  for  any  of  the  following  purposes: 

(1)  to  give  notice  to  the  Financing  Agency 
or  to  the  Trustee,  to  give  any  direction  to  the 
Trustee,  to  make  any  request  of  the  Trustee, 
to  consent  to  the  waiving  of  any  default 
hereunder  and  its  consequences,  or  to  take 
any  other  action  authorized  to  be  taken  by 
Holders  pursuant  to  any  of  the  provisions  of 
Article  VI  hereof; 

(2)  to  remove  the  Trustee  or  appoint  a 
successor  Trustee  pursuant  to  the  provisions 
of  Article  VII  hereof; 

(3)  to  consent  to  the  execution  of  an 
amendment  to  this  Indenture  or  a 
supplemental  indenture;  or 

(4)  to  take  any  other  action  authorized  to 
be  taken  by  or  on  behalf  of  the  Holders  tmder 
any  other  provision  of  this  Indentiure  or  under 
applicable  law. 

Article  IX — Defeasance 

Section  9.01  Payment  and  Discharge  of 
Indenture 

(a)  The  entire  residue  of  the  Trust  Estate 
shall  revert  to  HUD  and  all  remaining  rights 
of  the  Trustee  and  Holders  shall  cease  if  the 
Financing  Agency,  its  successors  or  assigns, 
with  the  prior  written  approval  of  HUD  shall: 


(i)  pay  or  cause  to  be  paid  all  the  principal 
and  interest  on  the  Obligations  at  the  time 
and  in  the  maimer  stipulated  in  the 
Obligations; 

(ii)  provide  for  the  payment  of  principal  of 
the  Obligations  and  interest  thereon  by 
depositing  or  having  deposited  in  cash  with 
the  Trustee  in  a  Redemption  Fund  at  or  at 
any  time  before  maturity  the  entire  amount 
due  or  to  become  due  for  principal  of  all  said 
Obligations  outstanding; 

(iii)  deliver  to  the  Trustee  (1)  proof 
satisfactory  to  the  Trustee  that  notice  of 
redemption  of  all  of  the  outstanding  ^ 
Obligations  not  surrendered  or  to  be 
surrendered  to  it  for  cancellation  has  been 
given  as  provided  in  Article  III  hereof,  or  that 
arrangements  satisfactory  to  the  Trustee 
have  been  made  insuring  that  such  notice  will 
be  given,  or  (2)  a  written  irrevocable 
instrument  executed  by  the  Financing  Agency 
under  its  corporate  seal,  authorizing  the 
Trustee  to  give  such  notice  for  and  on  behalf 
of  the  Financing  Agency,  and  in  any  such 
case,  deposit,  cause  to  be  deposited  or 
ascertain  that  there  has  been  deposited  with 
the  Trustee  before  the  date  on  which  such 
Obligations  are  to  be  redeemed,  the  entire 
amount  of  the  redemption  price,  including 
accrued  interest;  or 

(iv)  surrender  to  the  Trustee  for 
cancellation  all  Obligations  and  coupons,  for 
which  payment  is  not  so  provided  and  shall 
also  pay  all  other  sums  due  and  payable 
hereunder  by  the  Financing  Agency. 

(b)  Upon  the  cancellation  of  all  Obligations 
and  coupons  for  the  payment  of  which  cash 
shall  not  have  been  deposited  in  accordance 
with  the  provisions  of  this  Indenture,  the 
Trustee  upon  receipt  of  a  written  request  and 
certificate  of  the  Financing  Agency,  and  an 
opinion  of  counsel  and  at  the  cost  and 
expense  of  the  Financing  Authority,  shall 
execute  to  the  Financing  Agency  or  its  order, 
instruments  acknowledging  satisfaction  of 
this  Indenture  and  surrender  to  HUD  all 
remaining  cash  and  deposited  securities 
which  shall  then  be  held  hereunder  as  a  part 
of  the  Trust  Estate. 

Section  902  Obligations  and  Coupons 
Deemed  Not  Outstanding  After  Deposits 
When  there  shall  have  been  deposited  with 
the  Trustee  funds  sufficient  to  pay  the 
principal  of  all  outstanding  Obligations 
together  with  all  interest  due  to  the  date  of 
maturity  or  redemption,  then  upon  this 
deposit  all  such  Obligations  and  coupons 
shall  cease  to  be  entitled  to  any  lien,  benefit 
or  security  of  this  Indenture  except  the  right 
to  receive  the  funds  so  deposited.  Such 
Obligations  and/or  coupons  shall  be  deemed 
not  to  be  outstanding  hereunder  and  it  shall 
be  the  duty  of  the  Trustee  to  hold  the  funds 
so  deposited  for  the  benefit  of  the  Holders  of 
such  Obligations  or  coupons.  From  and  after 
the  redemption  or  maturity  date,  interest  on 
such  Obligations  or  portions  thereof  called 
for  redemption  shall  cease  to  accrue. 

Article  X — ^Amendments  and  Supplemental 
Indentures 

Section  10.01  Purposes 
The  Financing  Agency  (when  authorized  by 
a  resolution  of  its  Board  and  when  approved 
in  writing  by  HUD)  and  the  Trustee  at  any 
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time  may  enter  into  amendments  or 
supplemental  indentures,  for  any  of  the 
following  purposes: 

(a)  to  add  to  the  covenants  and  agreements 
of  the  Financing  Agency  in  this  Indrature,  or 
to  surrender  any  right  or  power  herein 
reserved  to  or  conferred  upon  the  Financing 
Agency  or  its  successor, 

(b)  to  evfdence  any  successor  to  the 
Financing  Agency  and  the  assumption  of  the 
covenants,  agreements  and  obligations  of  the 
Financing  Agency  by  such  successor, 

(c)  to  cure  any  ambiguity,  or  to  correct  or 
supplement  any  provision  contained  herein  or 
in  any  supplemental  indentures  which  shall 
not  be  inconsistent  with  or  impair  the 
security  of  this  Indenture  or  any 
supplemental  indenture; 

(d)  to  provide  for  the  issue  of  any 
additional  tax-exempt  obligations  pursuant  to 
the  applicable  HUD  regulations; 

(e)  to  evidence  any  modifications  of  this 
Indenture  authorized  by  the  Holders  pursuant 
to  the  provisions  of  Section  10.06;  and 

(f)  to  provide  for  the  purchase  of  additional 
GN]^  Securities  as  a  result  of  increased 
costs  in  connection  with  the  construction  of 
the  project  if  (1)  such  costs  are  shown  to  be 
reasonable  to  HUD  and  the  Thistee,  (2)  FHA 
approves  a  mortgage  increase  to  cover  such 
costs.  (3)  GNMA  Securities  are  issued  in  the 
increa^  amount,  and  (4)  Section  8  contract 
rents  are  increased  proportionately,  all 
pursuant  to  the  applicable  HUD  r^ulations. 

Section  10JJ2  Execution 

The  Trustee  (with  the  prior  written 
approval  of  HUD}  is  authorized  to  join  with 
the  Financing  Agency  in  the  execution  of  any 
amendment  or  supplemental  indenture  for  the 
purposes  described  in  Section  lOin. 

However,  the  Trustee  shall  not  be  obligated 
to  enter  into  any  such  amendment  or 
supplemental  indenture  which  adversely 
affects  its  rights,  duties  or  immunities  u^er 
this  Indenture. 

Section  10.03  Additional  Security 

Any  amendment  or  supplemental  indenture 
under  this  Article  not  requiring  the  approval 
of  any  Holders  shall  provide  sudi  additional 
proportionate  security  in  the  form  of  GNMA 
Securities  and  debt  service  reserve 
requirements  as  may  be  necessary  to  prevent 
any  dimunition  of  the  security  of  any 
Holders. 

Section  10.04  Refinancing 

No  amendments  or  supplemental 
indentures  are  authorized  to  refinance  any 
outstanding  Obligations. 

Section  10.05  Discretion  of  Trustee 

In  every  case  provided  for  in  this  Article 
(other  than  a  supplemental  indenture 
approved  by  the  Holders  of  sixty-five  per 
centum  in  aggregate  principal  amount  of  the 
Obligations  prirsuant  to  Section  10.06]  the 
Trustee  shall  be  entitled  to  exercise  its 
unrestricted  discretion  in  determining 
whether  or  not  any  proposed  amendment  or 
supplemental  indenture  is  necessary  or 
desirable,  upon  consideration  of  the  needs  of 
the  Financing  Agency  and  the  respective 
rights  and  interests  of  the  Holders  of  the 
Obligations.  The  Trustee  shall  be  under  no 
responsibility  or  liability  to  the  Financing 


Agency  or  to  any  Holder  of  any  Obligation,  - 
or  to  anyone  whatever,  for  any  act  or  thing 
which  it  may  do  or  dedine  to  do  in  good 
faitii.  subject  to  the  provisions  of  this  Article. 

Section  10.06  Amendment  or  Supplemental 
Indenture  With  Consent  of  Holders 
With  die  prior  written  approval  of  HUD, 
the  Holders  of  not  less  thain  sixty-five  per 
centum  in  aggregate  principal  amount  of  the 
outstanding  ObUjgations  shall  have  the  right 
to  consent  to  and  approve  the  execution  of  an 
amendment  to  the  Indenture  or  supplemental 
indentures  by  the  Financing  Agency  and  the 
Trustee.  Provided  however,  that  nothing 
therein  contained  shall  permit,  or  be 
construed  as  permitting  (a)  an  extension  of 
the  mautrity  of  any  obligation  issued 
hereunder,  or  (b)  a  reduction  in  the  principal 
amount  of  any  obligation  or  the  rate  of 
interest  thereon,  or  (c)  the  creation  of  a  lien 
upon  or  a  pledge  upon  the  Trust  Estate 
ranking  prior  to  or  on  a  parity  with  the  lien  or 
pledge  credited  by  this  Indenture,  or  (d)  a 
preference  or  priority  of  any  Obligation  over 
any  other  Obligation,  or  (e)  a  reduction  in  the 
aggregate  prindpal  amount  of  the 
Obligations. 

Whenever  the  Financing  Agency  shall 
deliver  to  the  Trustee  such  consent  of  the 
Holders  of  not  less  than  sixty-five  per  centum 
in  aggregate  prindpal  amount  of  the 
Obligations  Aen  outstanding,  which 
instrument  or  instruments  shall  refer  to  the 
proposed  amendment  or  supplemental 
indenture  and  shall  specifically  consent  to 
and  approve  the  execution  thereof,  and  an 
instrument  containing  the  prior  written 
consent  of  HUD,  the  Trustee  may  execute  the 
amendment  or  supplemental  indenture 
without  liability  or  responsibility  to  any 
Holder  of  any  Obligation,  whether  or  not 
such  Holder  shall  have  consented  thereto. 

No  Holder  shall  have  any  right  to  object  to 
the  execution  of  any  amendment  or 
supplemental  indenture  under  this  Section,  or 
to  object  to  any  of  the  terms  and  provisions 
of  such  amendment  or  supplemented 
indenture,  or  in  any  manner  to  question  the 
propriety  of  the  execution,  or  to  enjoin  or 
restrain  the  Trustee  or  the  Financing  Agency 
from  executing  the  same  or  fiom  taking  any 
action  pursuant  to  the  provisions  thereof. 

Artide  XI — Miscellaneous 

Section  ILOl  Covenants  Bind  Seccessors 
and  Assigns 

All  the  covenants,  stipulations,  promises 
and  agreements  in  this  Indenture  made  for  or 
on  behalf  of  the  Financing  Agency  and  the 
Trustee,  shall  bind  and  inure  to  the  benefit  of 
their  successors  and  assigns. 

Section  11.02  Immunity  of  Officers 
No  recourse  for  the  payment  of  any  part  of 
the  principal  of  or  interest  on  any  Obligation 
or  for  the  satisfaction  of  any  liability  founded 
upon  or  existing  by  reason  of  the  issue, 
purchase  or  ownership  of  the  Obligations  or 
coupons  shall  be  had  against  any  officer, 
director,  or  trustee  of  the  Financing  Agency 
or  the  Trustee.  All  such  liability  is  expressly 
released  and  waived  as  a  concfition  of  and  as 
a  part  of  the  consideration  for  the  execution 
of  this  Indenture  and  the  issuance  of  the 
Obligations  and  coupons. 


Section  11.03  No  Benefits  to  Outside  Parties 
Nothing  in  this  Indenture  is  intended  to 
confer  upon  or  to  give  to  any  person  or 
corporation,  other  than  the  parties  hereto  and 
the  Holders  of  the  Obligations  or  coupons 
issued  hereuned,  any  right,  remedy  or  claim. 

Section  11.04  Separability  of  Indenture 
Provisions 

If  any  one  or  more  of  the  provisions  of  this 
Indenture  or  the  Obligations  or  coupons  shall 
be  held  invalid,  illegal  or  unenforceable,  that 
finding  shall  not  affect  any  other  provisions  ■ 
of  this  Indenture.  This  Indenture  shall  be 
construed  as  if  such  invalid,  illegal,  or 
unenforceable  provision  had  never  been 
contained  herein. 

Section  11.05  Execution  of  Indenture  in 
Counterparts 

This  Indenture  may  be  executed 
simultaneously  in  several  coimterparts,  each 
of  which,  when  so  executed,  shall  be  deemed 
to  be  an  original,  and  such  counterparts  shall 
together  constitute  one  and  the  same 
instrument 

Section  11.06  Table  of  Contents  and 
Headings  Not  Controlling 
The  Table  of  Contents  and  the  headings  of 
the  Articles  and  Sections  are  inserted  for 
convenience  of  reference  only  and  shall  not 
control  or  affect  the  meaning  or  construction 
of  any  of  the  provisions  of  this  Indenture. 

Section  11.07  Annual  Audit  and  Report 
The  Trustee  shall  submit  an  annual 
accoimting  to  HUD  and  the  Financing  Agency 
of  amounts  held  by  the  Trustee  in  the  various 
funds  and  accounts  comprising  the  Trust 
Estate. 

Section  11.08  Controlling  Provisions 
In  the  event  of  any  conflict  between  the 
provisions  of  this  Indenture  and  the  HUD  and 
GNMA  statutes,  regulations,  written 
administrative  directives,  and  forms,  such 
HUD  and  GNMA  requirements  shall  be , 
controlling. 

Section  11.09  Maturity  of  Obligations 

The  Obligations  shall  be  initially  issued  for 
a  total  term  which  equals  (a)  the  term  of  the 
CLCs  and  (b)  the  term  of  Ae  proposed  PLC, 
both  as  specffied  in  the  GNMA  Commitment 
Contract  and  Guaranty  Agreements.  Upon 
issuance  of  the  PLC,  such  initial  total  term 
shall  be  adjusted  as  necessary  to  provide  a 
total  term  corresponding  to  the  period 
beginning  on  the  date  of  issue  of  the 
Obligations  and  ending  on  the  final  maturity 
of  the  PLC. 

Section  11.10  Limitations  on  Rights  and 
Remedies 

All  of  the  rights,  remedies  and  powers 
granted  in  this  Indenture  may  be  exercised 
only  to  the  extent  that  the  exercise  thereof 
does  not  violate  applicable  provisions  of 
State  law.  All  provisions  of  this  Indenture  are 
intended  to  be  subject  to  all  applicable 
mandatory  provisions  of  law  that  may  be 
controlling  and  to  be  limited  to  the  extent 
necessary  in  order  that  this  Indenture  will  not 
be  rendered  invalid  or  unenforceable  in 
whole  or  in  part. 
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Exhibit  A — Foim  of  Obligation 

No. - $ - 


- (the  Financing  Agency),  for 

value  received,  hereby  promises  to  pay, 
solely  from  the  Trust  Estate  held  under  the 
Trust  Indenture,  to  the  bearer  or,  if  this 
Obligation  be  registered  as  to  the  principal, 
to  the  registered  owner  hereof,  on  the  1st  day 

of - ,  19 — ,  (or  earlier  as  hereinafter 

referred  to]  upon  the  presentation  and 

surrender  hereof  the  principal  sum  of - 

Thousand  Dollars  ($ - )  and  to  pay 

interest  thereon  from  the  date  hereof  at  the 

rate  of - per  centum  ( — ^%)  per  annum, 

payable - 1, 19 — ,  and  semiannually 

thereafter  on - and - of  eadi 

year  upon  the  presentation  and  surrender 
the  coupons  representing  such  interest  as  the 
same  respectively  become  due.  Both  the 
principal  of  and  the  interest  on  this 
Obligation  shall  be  payable  in  any  coin  or 
currency  of  the  United  States  which,  on  the 
respective  dates  of  payment  thereof,  is  legal 
tender  for  the  payment  of  debts  due  the 
United  States.  The  principal  of  this 
Obligation  and  the  interest  hereon  are 
payable  as  the  same  becomes  due  upon 
presentation  and  surrender  at  the  principal 
corporate  trust  ofhce  of  the  Trustee. 

This  Obligation  shall  not  be  deemed  to 
constitute  a  debt  or  obligation  of  the  United 
States  of  America  or  any  department  or 
agency  thereof,  nor  of  the  State  [or 

Commonwealth]  of - or  of  any  of  its 

municipalities  or  other  political  subdivisions 
nor  are  they  liable  for  the  payment  of  this 
Obligation  or  the  interest  hereon,  but  this 
Obligation  shall  be  payable  as  to  both 
principal  and  interest  solely  from  said  Trust 
Estate. 

This  OUigation  is  one  of  a  duly  authorized 
issue  of  Obligations  of  the  Financing  Agency 

in  the  aggregate  principal  amount  of - 

Dollars  ($— - ],  dated  as  of - ,  19 — 

and  designated  as - (The 

Obligations]  issued  under  and  pursuant  to  die 
Trust  Indenture  between  the  Financing 
Agency  and  the  Trustee,  issued  for  the 
purpose  of  purchasing  GNMA  guaranteed, 
mortgage-backed  securities  (backed  by  an 
FHA  insured  mortgage  loan]  in  order  to  assist 
in  the  financing  of  a  housing  project  receiving 
subsidy  under  Section  8  of  die  United  States 
Housing  Act  of  1937.  Reference  is  made  to  the 
text  of  the  Trust  Indenture  for  the  provisions, 
among  others,  pertaining  to  the  custody  and 
application  of  the  proceeds  of  the 
Obligations,  a  description  of  the  Trust  Estate, 
the  terms  and  conditions  of  the  Obligations 
and  any  additional  Obligations  equally  and 
ratably  secured  by  the  Trust  Indenture  which 
may  be  issued. 

The  Indenture  was  made  and  entered  into 

as  of - 19 —  and  duly  executed  and 

delivered  by  the  Financing  Agency  pursuant 
to  a  duly  adopted  Resolution,  to  the  aforesaid 
Trustee,  to  which  Indenture,  and  all 
indentures  supplemental  thereto,  reference  is 
made  for  a  description  of  the  GNMA 
Securities  pledged  thereunder,  the  rights  of 
the  Holders  of  the  Obligations,  the  rights, 
duties  and  immunities  of  the  Trustee,  and  the 
rights  and  obligations  of  the  Financing 
Agency.  Reference  is  also  made  to  the  Loan 
Agreement  betwen  the  issuer  of  the  GNMA 


Securities  and  the  Trustee  under  the  Trust 
Indenture.  Executed  counterparts  of  the 
Indenture  and  the  Loan  Agreement  are  on  frle 
at  the  office  of  the  Trustee,  and  an  executed 
counterparts  have  been  recorded  at  the  office 

of  the - of  the  County  of - , 

State  of - as  provided  by  law. 

Obligations  of  this  issue,  of  which  this 
Obligation  is  one,  are  numbered 

consecutively  from - to - ,  in  the  order 

of  maturity.  Under  the  circumstances 
prescribed  in  the  Indenture,  all  Obligations  of 
this  issue  are  subject  to  redemption  at  the 
principal  amount  thereof  plus  accrued 
interest. 

Obligations  maturing - and 

thereafter,  are  subject  to  redemption,  in 
whole  or  in  part,  at  the  option  of  the 
Financing  A^ncy  and  with  the  prior  written 
approval  of  HUD,  on  any  interest  payment 
date  during  the  entire  life  of  the  ObHgation 
issue,  in  inverse  numerical  order  at  the 
principal  amount  thereof  plus  accrued 
interest,  and  are  entitled  to  priority  of 
redemption  over  all  other  redeemable 
Obligations. 

Notice  of  any  such  redemption  shall  be 
published  in  a  financial  journal  in  the  City  of 
New  York  at  least  once  and  not  more  than 
sixty  days  nor  less  than  thirty  days  before  the 
date  fixed  for  such  payment:  provided,  that 
said  published  notice  of  redemption  need  not 
be  given  in  the  event  that  all  of  the 
Obligations  to  be  so  redeemed  are  held  by  a 
single  owner,  and  notice  in  writing  by 
certified  or  registered  mail  is  given  to  such 
owner  not  more  than  sixty  days  nor  less  than 
thirty  days  before  the  date  for  redemption. 
Upon  the  happening  of  the  above  conditions 
said  Obligations  thus  called  shall  not  bear 
interest  after  the  call  date  and,  except  for  the 
purpose  of  payment,  shall  no  longer  be 
protected  by  the  lien  of  the  Indenture.  If  any 
of  the  Obligations  called  for  redemption  are 
registered  as  to  principal,  notice  shall  be 
mailed  to  the  registered  owner  of  each  such 
Obligation  by  certified  or  registered  mail, 
addressed  to  the  registered  address,  not 
earlier  than  sixty  days  nor  later  than  thkty 
days  prior  to  the  date  fixed  for  redemption.  If 
no  Obligation  payable  to  bearer  are  to  be 
redeemed,  published  notice  of  such 
redemption  need  not  be  given. 

This  Obligation  is  transferrable  by  delivery 
unless  registered  as  to  principal  in  die 
owner's  name  hereon  and  upon  the  books  of 
the  Financing  Agency  which  shall  be  kept  at 
the  office  of  the  Trustee.  After  such 
registration,  no  transfer  of  this  Obligation 
shall  be  valid  unless  made  on  said  books  and 
and  noted  hereon  at  the  request  of  the 
registered  owner  hereof,  or  his  duly 
authorized  agent;  but  this  Obligation  may  be 
discharged  from  registration  by  being  in  like 
manner  transfen'ed  to  bearer,  whereupon 
transferability  by  delivery  shall  be  restored; 
and  this  Obligation  may  again  from  time  to 
time  be  registered  or  made  payable  to  bearer 
as  before.  Such  registration,  however,  shall 
not  affect  the  negotiability  of  the  annexed 
coupons,  which  shall  always  be  transferable 
by  delivery  and  be  payable  to  bearer,  and 
payment  to  the  bearer  thereof  shall  fully 
discharge  the  Financing  Agency  and  the 
Trustee  in  respect  of  the  interest  therein 
mentioned,  whether  or  not  this  Obligation  is 


registered  as  to  principal  and  whether  or  not 
any  such  coupons  are  overdue. 

It  is  hereby  declared  and  represented  in 
issuing  this  Obligation  and  the  issue  of  which 
it  is  a  part,  that  the  Financing  Agency  has 
covenanted  and  agreed  to  pay  the  principal 
of  and  interest  on  the  Obligations  and  to 
establish  and  maintain  the  funds  necessary 
therefor  as  more  fully  provided  in  the 
Indenture. 

If  an  event  of  default  occurs  as  defrned  in 
the  Indenture  the  principal  of  this  Obligation, 
and  all  other  Obligations  issued  under  the 
Indenture  and  outstanding,  may  be  declared 
or  may  become  due  and  payable  prior  to  the 
stated  maturities  thereof,  together  with  the 
interest  accrued  thereon,  in  the  manner  and 
with  the  effect  and  subject  to  the  conditions 
provided  in  the  Indenture. 

The  Indenture  may  be  modihed  or 
amended  in  certain  instances  as  set  forth  in 
the  Indenture;  Provided,  However,  that  there 
shall  be  no  modiff  cation  or  amendment  which 
will  permit  (a]  an  extension  of  the  maturity  of 
any  Obligation  issued  hereunder,  or  (b]  a 
reduction  in  the  principal  amoimt  of  any 
Obligation  or  the  rate  of  interest  thereon,  or 
(c]  the  creation  of  a  lien  upon  or  a  pledge  of 
the  Trust  Estate  ranking  prior  to  or  on  a 
parity  with  the  lien  or  pledge  created  by  the 
Indenture,  or  (d]  a  preference  or  priority  of 
any  Obligation  over  any  other  Obligation,  or 
(e]  a  reduction  in  the  aggregate  principal 
amount  of  the  Obligations  required  to 
consent  to  any  supplemental  Indenture. 

No  recourse  shall  be  had  for  the  payment 
of  the  principal  of  or  redemption  price,  of  the 
interest  on  this  Obligation  or  for  any  claim 
based  hereon  or  on  the  Indenture,  against  the 
Trustee,  or  the  Financing  Agency  or  any 
predecessor  or  successor.  As  a  material  part 
of  the  consideration  for  the  issue  hereof, 
every  bearer  and  registered  Holder  expressly 
waives  and  releases  the  Trustee  and  the 
Financing  Agency  from  liability  on  this 
Obligation  and  agrees  to  that  there  shall  be 
no  recourse  except  against  the  Trust  Estate. 

It  is  hereby  certified  that  all  acts, 
conditions,  and  things  required  to  be  done 
precedent  to  and  in  the  issuance  of  this 
Obligation  and  the  issue  of  which  it  is  a  part, 
have  been  properly  performed  as  required  by 
law,  and  that  provision  has  been  made  for 
the  payment  of  principal  of  and  interest  on 
this  Obligation  and  the  issue  of  which  it  is  a 
part  as  provided  in  the  Indenture. 

This  Obligation  and  the  coupons  shall  not 
be  valid  nor  become  obligatory  for  any 
purpose  imtil  this  Obligation  shall  have  been 
authenticated  by  the  execution  of  the 
certificate  hereon  endorsed  by  the  Trustee 
imder  the  Indenture. 

IN  WITNESS  WHEREOF - has 

caused  this  Obligation  to  be  signed  in  its 

corporate  name  by  its - ,  its  corporate 

seal  to  be  hereunto  affixed  and  attested  by  its 

- ,  and  the  attached  interest  coupons 

to  be  executed  by  placing  thereon  the 

facsimile  signature  of  the - of  said 

Financing  Agency,  all  as  of  the  1st  day  of 
- ,  19—. 


(Seal]  By; 
Attest:  — 


46! 
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Schedule  and  Maturity  Table  of  Obligationa 
Form  of  Trustee’s  Certificate 

Certificate  of  Trustee 

This  is  one  of  the  Obligations  designated  in 
and  issued  under  the  provisions  of  the 
referenced  Trust  Indenture. 


Trustee 

By:  - 

Form  of  Revenue  Stamp  Certificate 
Revenue  Stamp  Certificate 

The  Indenture  securing  this  Obligation  has 
attached  thereto,  duly  cancelled,  the  full 
amount  of  United  States  Internal  Revenue 
stamps  required  by  law. 

The  principal  security  for  the  timely 
payment  of  principal  and  interest  on  this 
obligation  is  comprised  of  the  mortgage- 
backed  securities  guaranteed  by  the 
Government  National  Mortgage  Association 
and  held  by  the  Trustee  pursuant  to  the  terms 
of  the  Trust  Indenture.  The  full  faith  and 
credit  of  the  United  States  of  America  is 
pledged  for  the  timely  payment  of  principal 
and  interest  on  the  securities  pursuant  to 
Section  306(g]  of  the  National  Housing  Act,  12 
U,S.C.  1721(g). 

CertiBcate  of  Registration 

It  is  hereby  certified  that,  at  the  request  of 
the  Holder  of  the  within  Obligation,  the 
undersigned  as  Trustee  has  this  day 
registered  it  as  to  principal  in  the  name  of 
such  Holder,  as  indicated  in  the  registration 
blank  below  and  on  the  books  kept  for  such 
purpose.  The  principal  of  this  Obligation  shall 
be  payable  only  to  the  registered  Holder 
hereof  named  in  the  registration  blank  below, 
or  his  legal  representative,  and  this 
Obligation  shall  be  transferable  only  on  the 
books  of  the  Financing  Agency  kept  in  the 
office  of  the  undersigned,  and  by  an 
appropriate  notation  in  the  registration  blank. 
If  the  last  transfer  recorded  on  the  books  of 
the  undersigned,  and  in  the  registration  blank 
below,  shall  be  to  bearer,  the  principal  of  this 
Obligation  shall  be  payable  to  bearer  and  it 
shall  be  negotiable  in  all  respects.  In  no  case 
shall  negotiability  of  the  coupons  attached 
hereto  be  affected  by  any  registration  as  to 
principal. 


Date  of  Name  o(  Manner  of  Registrar 
registration  registered  registration 
owner 


Form  of  Coupon 

No. - $ - 

On  the  first  day  of - ,  19 — ,  upon 

surrender  of  this  coupon,  unless  the  - 
Obligation  hereinafter  mentioned  shall  have 


been  previously  called  for  redemption  and 
payment  .thereof  made  or  duly  provided  for, 

- will  pay  to  bearer  at  the  principal 

corporate  trust  office  of  '  Dollars 

($ - ),  payable  in  any  coin  or  currency 

which,  on  such  date,  is  legal  tender  for  the 
payment  of  debts  due  the  United  States  of 
America,  being  six  months’  interest  then  due 

on  its - Obligation  No, - ,  dated 

T - 1, 19—. 

By:  - 

Alternative — ^Article  IV 
Establishment  and  Application  of  Funds, 
Escrow  and  Accounts 

Section  4,01  Trust  Estate 

(a)  The  Financing  Agency  shall  deposit  or 
cause  to  be  deposited  the  proceeds  from  the 
Obligations  and  any  and  all  other  monies 
received  pursuant  to  the  Indenture  which 
jointly  comprise  the  Trust  Estate  and  shall  be 
placed  in  the  escrow  and  funds  established 
under  this  Article.  The  Trust  Estate  in  its 
entirety  is  pledged  for  the  benefit  of  the 
Holders  and  a  lien  on  the  Trust  Estate  is 
created  by  this  Indenture  in  favor  of  the  , 
Holders. 

(b)  Amounts  withdrawn  and  paid  out  in  the 
Trust  Estate  according  to  the  provisions  of 
this  Article  shall  no  longer  be  subject  to  the 
pledge  and  lien  created  by  this  Indenture. 

Section  4.02  Obligation  Proceeds  Fund 

(a)  The  Trustee  shall  establish  an 
Obligation  Proceeds  Fund  into  which  there 
shall  be  deposited  all  of  the  proceeds  from 
the  sale  of  the  Obligations,  including  accrued 
interest  earned  thereon.  The  monies  in  the 
Obligation  Proceeds  Fimd  shall  be  applied  by 
the  Trustee  for  the  following  purposes  and  in 
the  following  priority. 

(i)  To  transfer  to  the  Principal  and  Interest 
Sinking  Fund  Account  a  one-month  debt 
service  reserve  equal  to  one  month’s  debt 
service  on  the  Obligations; 

(ii)  To  transfer  to  the  Principal  and  Interest 
Sinking  Fund  Account  such  sums  which, 
together  with  any  monies  deposited  into  said 
Account  plus  any  accrued  interest  in  the 
Account,  are  necessary  to  pay  interest  on  the 
Obligations; 

(iii)  To  purchase,  upon  receipt  of  evidence 
satisfactory  to  the  Trustee  under  the 
Agreement,  in  the  name  of  the  Financing 
Authority  as  registered  owner,  GNMA 
Mortgage-Backed  Securities  (CLCs  and  PLC) 
on  such  dates  and  at  such  prices,  plus 
accrued  interest  thereon,  as  shall  from  time  to 
time  be  required  in  connection  with  the 
issuance  of  such  CLCs  and  PLC  by  the 
GNMA  Issuer;  and 

(iv)  To  transfer  all  monies  to  the  Principal 
and  Interest  Sinking  Fund  Account  in  the 
event  a  PLC  cannot  be  issued  within  the 
maturity  period  of  the  CLCs. 

(c)  After  issuance  of  the  PLC,  any 
remaining  monies  in  the  Obligation  Proceeds 
Fund  shall  be  transferred  to  the  Principal  and 
Interest  Sinking  Fund  Account  to  be  applied 
by  the  Trustee  in  accordance  with 
instructions  received  from  HUD. 

Section  4.03  Custodial  Escrow 

(a)  The  Trustee  shall  establish  a  Custodial 
Escrow  as  a  non-monetary  escrow.  All  CLCs 


and  the  PLC  shall  be  placed  in  the  Custodial 
Escrow  upon  purchase. 

(b)  No  CLC  or  PLC  shall  be  sold, 
transferred  or  otherwise  disposed  of  except 
in  accordance  with  the  Indenture,  the 
Agreement  and  the  GNMA  Guaranty 
Agreements. 

(c)  All  debt  service  payments  on  tbe 
mortgage  loan  received  and  passed-through 
by  the  mortgagee  to  the  Trustee  as  custodian 
for  the  GNMA  mortgage-backed  securities 
shall  be  deposited  immediately  in  the 
Principal  and  Interest  Sinking  Fund  Account, 
as  prescribed  in  Section  4.04 

Section  4,04  Principal  and  Interest  Sinking 
Fund  Account 

*(a)  Immediately  following  issuance  of  the 
Obligations,  the  Trustee  shall  establish  a 
Principal  and  Interest  Sinking  Fund  Account, 
which  shall  be  maintained  as  a  trust  account 
for  the  benefit  of  the  holders  of  the 
Obligations  so  long  as  any  portion  of  the 
Obligation  is  outstanding,  l^e  Trustee  shall 
deposit  monies  into  the  Account  and 
withdraw  monies  from  the  Account  in 
accordance  with  the  provisions  set  forth  in 
this  Section  and  in  Section  4.05.  The  monies 
in  the  Principal  and  Interest  Sinking  Fund 
Account  shall  be  invested  by  the  Trustee  in 
Permitted  Investments. 

(b)  The  Trustee  shall  deposit  into  the 
Principal  and  Interest  Sinking  Fund  Account 
the  following: 

(i)  A  transfer  from  the  Obligation  Proceeds 
Fund  of  a  one-month  debt  service  reserve 
equal  to  one  month’s  debt  service  on  the 
Obligations; 

(ii)  Regular  monthly  installments  of  interest 
on  the  CLCs  and  of  the  principal  and  interest 
on  the  PLC  received  by  the  Trustee  under  the 
Agreement  with  the  GNMA  Issuer  (or  from 
GNMA,  in  the  event  of  a  default  by  the 
GNMA  Issuer);  and 

(iii)  Prepayment  in  whole  or  in  part  of  the 
CLC’s  or  PLC. 

(c)  Monies  in  the  Principal  and  Interest 
Sinking  Fund  Account,  including  any  interest 
earned  thereon,  shall  be  applied  by  the 
Trustee  for  the  following  purposes: 

^  (i)  To  pay  interest  on  the  Obligations  as  it 

'  becomes  due; 

(ii)  To  pay  the  principal  of  the  Obligations 
as  it  becomes  due; 

(iii)  To  add  to  the  debt  service  reserve  until 
it  is  equal  to  two  months  of  debt  service;  and 

(iv)  To  dispose  of  the  residual  monies  in 
the  Account  in  the  manner  prescribed  in 

'  Section  4.05. 

Section  4.05  Disposition  of  Residual  Monies 
(a)  Not  later  than  15  days  after  the  end  of 
the  Fiscal  year,  the  Trustee  shall  submit  to 
HUD  the  following  information  on  the 
condition  of  the  Principal  and  Interest 
Sinking  Fund  Account  for  the  Fiscal  year  just 
ended: 

(i)  Balance  in  the  Account  at  the  beginning 
of  the  Bscal  year; 

(ii)  The  amount  of  principal  and  interest  on 
the  CLCs  and  the  PLC  received  each  month 
under  the  Agreement  with  the  GNMA  Issuer; 

(iii)  All  interest  earned  druing  the  fiscal 
year  from  investment  of  monies  received  and 
held  in  the  Account; 

(iv)  Any  other  monies  received  by  the 
Trustee  for  deposit  into  the  Account; 
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(v)  All  disbursements  made  from  the 
Account  for  payment  of  principal  and  interest 
on  the  Obligations; 

(vi)  Any  other  disbursements  made  from 
the  Account; 

(vii)  The  amount,  if  any.  added  to  the  debt 
service  reserve  so  that  it  can  meet  its 
prescribed  maximiun; 

(viii)  Balance  in  the  Account  at  the  end  of 
the  Hscal  year,  and 

(ix)  The  amount  of  the  debt  service  reserve 
at  the  end  of  the  frscal  year. 

(b)  In  accordance  with  a  written  instruction 
from  HUD,  the  Trustee  shall  dispose  of  the 
residual  monies  in  the  Principal  and  Interest 
Sinking  Fund  Account,  representing  the 
difference  between  the  sums  reported  for 
items  (a)(vili)  and  (a](ix),  for  one  or  more  of 
the  following  purposes; 

(i)  To  redeem  Obligations  prior  to  their 
matmity  in  accordance  with  the  schedule  set 
forth  in  Section  3.01; 

(ii)  To  make  payments  to  HUD  as  a  means 
of  reducing  the  HUD  subsidy  for  the  housing 
project  financed  by  the  Obligations;  or 

(iii)  To  make  any  other  payments  or 
transfers  of  monies  as  directed  by  HUD. 

Instructions  for  Completion  of  Loan 
Agreement 

1.  General 

The  Loan  Agreement  is  to  be  used  in  all 
combination  financing  transactions  under  24 
CFR  Part  811,  Subpart  B,  regardless  of 
whether  the  transaction  involves  the  issuance 
of  tax-exempt  bonds,  notes  or  pass-through 
obligations. 

The  Loan  Agreement  is  the  primary 
responsibility  of  the  HUD  Field  Counsel. 
However,  the  appropriate  administrative 
offices  must  approve  all  of  the  fees,  charges, 
interest  rates  and  cost  of  issuance  prior  to 
review  by  Field  Counsel.  Field  Counsel  shall 
f  determine  that  the  Loan  Agreement  has  been 
completed,  administratively  approved  and 
executed  in  accordance  with  Ae  directives 
set  forth  below.  Field  Counsel  are  authorized 
to  approve  nonsubstantive  changes  and 
changes  which  are  required  by  local  law  if 
such  changes  do  not  conflict  with  any 
statutory  or  regulatcny  requirements  of  HUD. 
All  other  changes  shall  be  referred  in  writing 
to  the  General  Counsel. 

2.  Introductory  Paragraph 

(a)  Parties  (Page  1}:  The  Financing  Agency, 
the  Trustee,  the  Mortgagee  and  the  Mortgagor 
are  the  only  acceptable  parties  to  the  Loan 
Agreement  Appropriate  titles  and 
descriptions  of  the  entities  shall  be  inserted 
in  the  introductory  paragraph. 

(b)  Effective  Date  and  Execution  (Page  1): 
The  effective  date  of  the  Loan  Agreement 
indicated  in  die  introductory  sentence,  shall 
be  the  date  of  the  issuance  of  the  tax-exempt 
obligations  which  may  preceded,  but  not  be 
subsequent  to,  the  date  of  initial 
endorsement.  The  Loan  Agreement  must  be 
executed  prior  to  initial  endorsement  and 
local  law  or  custom  with  respect  to  execution 
(witnesses,  acknowledgement,  seals,  etc.) 
shall  be  followed. 

3.  Recitals 

There  are  two  places  in  the  recitals  where 
more  detailed  information  has  to  be  inserted: 

(a)  First  recital:  Description  of  Trust 
Indenture. 


(b)  Ninth  recital:  Location  and  general 
physical  description  of  the  housing  project 

4.  Main  Text 

(a)  Covenants  of  the  Mortgagee  (Sectim  4, 

Page  6):  * 

Interest  rate  of  the  insured  mortgage. 

(b)  Fees  (Section  6,  Page  9): 

The  appropriate  HUD  field  office 

administrative  personnel  must  make  a 
written  determination  that  the  fees  and 
charges  set  forth  in  the  following  subsection 
are  “necessary  and  reasonable’*  pursuant  to 
the  “Part  811  B“  regulations  and  handbook 
directions: 

(Section  6(a)(1),  Page  9):  Initial  Service 
Charge  by  Mc^agee  not  to  exceed  2  percent 
of  the  3  percent  included  in  the  mortage. 

(Section  6(a)(4).  Page  10):  Additional 
Charges  by  Mortgagee  within  the  3V^  percent 
included  in  the  mortgage  and  owed  to  the 
Trustee  to  cover  cost  in  issuance. 

(Section  6(a)(5),  Page  10):  “Negative 
arbitrage”  charges  by  Mortgagee  within  the 
31>^  percent  included  in  the  mortgage. 

(Action  6(b)(3),  Page  11):  Out-of-pocket 
expenses  paid  by  the  Mortgagor  directly  to 
the  Trustee  to  cover  costs  of  issuance  over 
and  above  those  covered  by  (a)(4). 

(Section  6(b)(4),  Page  11):  Itemized  listing  of 
all  cost  of  issuance. 

(c)  Additional  Insurance  Requirements 
(Section  8,  Page  13):  The  amount  of  and  a 
more  complete  description  of  the  general 
liability  insurance  may  be  inserted  in 
subsection  (a).  In  the  event  there  are  other 
types  of  insurance  required  over  and  beyond 
the  HUD/FHA  requirements,  such  as  boiler 
explosion  insinance,  builder’s  risk  insurance, 
workmen’s  compensation  insurance,  use  and 
occupancy /business  interruption  insurance 
or  flood  insurance,  additional  subsections 
should  be  inserted  detailing  the  nature  and 
amounts  of  such  insurance.  Such  additional 
insurance  must  be  approved  in  writing  by  the 
appropriate  administrative  personnel. 

Loan  Agreement 

This  Loan  Agreement  dated  as  of - is 

between  the  following  parties: 

A.  The  Financing  Agency. 

B.  The  Trustee, 

C.  The  Mortgage, 

D.  The  Mortgagor, 

Whereas,  the  Financing  Agency  is 
authorized  by  law  and  deems  it  necessary  to 
borrow  money  for  the  purpose  of  aiding  and 
assisting  in  the  making  of  a  loan  for  the 
financing  and  development  of  a  low-income 
housing  project  located  in 

(the  Project)  pursuant  to  the  terms  of  a 
certain  Trust  Indenture,  and  to  that  end  has 
duly  authorized  the  issuance  of  its 
Obligations  and  the  execution  and  delivery  of 
the  Trust  Indenture;  and 

Whereas,  pursuant  to  the  terms  of  the  Trust 
Indenture,  the  Trustee  has  accepted  certain 
trusts,  undertaken  certain  duties  and 
assiuned  responsibilities  for  an  on  behalf  of 
the  Financing  Agency  and  the  Holders  of  the 
Obligations  in  connection  with  the  issuance 
of  the  Obligations;  and 

Whereas,  the  Mortgagee  holds  a  firm 
commitment  issued  by  the  Federal  Hqusing 
Administration  (FHA)  for  the  issuance  of 
construction  advances  made  by  the 
Mortgagee  to  finance  the  construction  and  for 


the  permanent  financing  of  the  Project 
pursuant  to  the  provisions  o<  Section  221  of 
the  National  Housing  Act  c'.  1934,  as 
amended;  and 

Whereas,  the  funds  for  the  financing  of  die 
Project  will  be  provided  by  the  Mortgagee 
pursuant  to  the  terms  of  the  FHA  firm 
commitment,  the  FHA-insured  mortgage  and 
the  Contract  of  Mortgage  Insurance  (24  CFR 
Part  221,  Subpart  D);  and 
Whereas,  the  Mortgagee  is  an  eligible 
Government  National  Mortgage  Association 
(GNMA)  issuer  of  GNMA  guaranteed 
Mortgage-Backed  Securities  under  Section 
306(g)  and  related  provisions  of  the  National 
Housing  Act  of  1934,  as  amended;  and 
Whereas,  GNMA  Securities  issued  by  the 
Mortgagee  pursuant  to  certain  GNMA 
Guaranty  Agreements  are  backed  by  the  full 
faith  and  cr^it  of  the  United  States;  and 
Whereas,  pursuant  to  the  terms  of  the  CLC 
Guaranty  A^ement,  the  Mortgagee  will 
issue  Construction  Loan  Certificates  (CLCs) 
in  connection  with  construction  advances  for 
the  Project  made  pursuant  to  the  FHA 
Building  Loan  Agreement  between  the 
Mortgagor  and  the  Mortgagee;  and 
Whereas,  upon  completion  of  the  project 
and  final  endorsement  of  the  mortgage  loan 
and,  pursuant  to  the  terms  of  the  PLC 
Guaranty  Agreement,  the  Mortgagee  will 
issue  a  Permanent  Loan  Certificate  (HX3) 
which  will  be  used  to  retire  all  outstanding 
CLC’s;  and 

Whereas,  the  Mortgagor  has  executed  an 
Agreement  to  Enter  into  a  Housing 
Assistance  Payments  Contract  with  HUD  for 
the  assistance  of  certain  eligible  tenants  in 
the  Project  pursuant  to  Section  8  of  the 
United  States  Housing  Act  of  1937,  as 
amended,  under  the  terms  a  Housing 
Assistance  Payments  Contract  which  will  be 
executed  by  the  Mortgagor  and  HUD  when 
the  Project  is  accepted  for  occupancy  under 
the  appropriate  HUD  regulations;  and 
Whereas,  use  of  the  proceeds  from  the  sale 
of  the  Obligations  by  the  Financing  Agency  to 
purchase  GNMA  Securities  is  essential  in 
order  to  enable  the  Mortgagee  to  make  die 
FHA-insured  loan  to  the  Mortgagor  at  an 
interest  rate  which  is  lower  than  would  be 
obtainable  by  the  Mortgagor  in  the 
conventional  mortgage  market;  and 
Whereas,  such  lower  interest  rate  on  the 
FHA-insured  mortgage  will  result  in  lower 
monthly  payments  to  interest  and  a  lower 
total  mortgage  obligation  which  will  enable 
the  Mortgagor  to  provide  low  income  housing 
for  lower  costs  and  will  reduce  the  Section  8 
subsidy  payments: 

Now  therefore,  the  Financing  Agency,  the 
Trustee,  the  Mortgagee  and  the  Mortgagor  do 
hereby  mutually  convenant  and  agree  as 
follows: 

Section  1.  Definitions. 

All  of  the  terms  used  herein  shaD  have  the 
same  meanings  as  set  forth  in  the  Recitals 
above,  and  as  the  same  or  similar  terms  used 
in  the  Trust  Indenture  described  above. 

Section  2.  Covenants  of  the  Financing 
Agency. 

(a)  'The  Financing  Agency  covenants  to  do 
all  things  within  its  power  in  order  to  comply 
with,  and  to  enable  or  direct  the  Trustee  to 
comply  with,  all  requirements  and  covenants 
set  forth  in  the  Resolution  and  the  Trust 
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Indenture,  including,  but  not  limited  to,  the 
timely  payment  of  principal  and  interest  on 
the  Obligations,  and  taking  any  required 
actions  to  protect  the  interests  of  the  Holders 
of  the  Obligations. 

(b)  The  Financing  Agency  covenants  to 
comply  with  all  those  conditions  and 
requirements  imposed  upon  it  by  the  HUD 
relations. 

(c)  The  Financing  Agency  reserves  the  right 
to  inspect  the  Project  and  any  party's 
documents  and  b^ks  related  to  this 
transaction,  and  to  require  such  financial 
reports  and  audits  fit>m  any  other  party  to  the 
transaction  as  may  be  reqi^d  or  permitted 
under  the  HUD  regulatioiu. 

(d)  The  Financing  Agency  covenants  to 
monitor  the  operation  and  maintenance  of  the 
Project  by  the  Mortgagor,  and  the  servicing  of 
the  mortgage  by  the  Mortgagee,  and  to  take 
such  corrective  action  as  it,  in  its  discretion, 
determines  necessary. 

Section  3.  Covenants  of  the  Trustee. 

(a)  The  Trustee  shall  act  in  a  fiduciary 
capacity  to  the  Financing  Agency  and  the 
Holders  of  the  Obligatioiu  as  prescribed  in 
the  Trust  Indenture. 

(b)  The  Trustee  covenants  to  purchase  all 
the  CLCs  and  the  PLC  at  a  purdiase  price  of 
par  plus  accrued  interest  whether  issued  by 
the  Mortgagee  pursuant  to  the  Guaranty 
Agreements  or  issued  by  GNMA  or  a 
successor  mortgagee  in  the  event  the 
Mortgagee  does  not  issue  the  CLCs  and  the 
PLC. 

(c)  Hie  Trustee  covenants  that  it  has 
collected  directly  from  the  Mortgagor  such 
out-of-pocket  expenses  as  the  Mortgagor  is 
obligated  to  pay  hereunder  for  cost  of 
issuance  and  has  applied  or  will  apply  such 
monies  to  the  appropriate  funds  and  accounts 
under  the  Trust  Indenture. 

Section  4.  Covenants  of  the  Mortgagee. 

(a)  In  consideration  of  the  agreement  of  the 
Trustee,  on  behalf  of  the  Financing  Agency, 
to  purchase  those  CLCs  and  the  PLC  issued 
by  the  Mortgagee  in  connection  with  the 
Project,  the  Mortgagee  hearby  covenants  to 
make  a  mortgage  loan  to  the  Mortgagor 
which  will  be  insured  by  HUD  under  Section 
221  of  the  National  Housing  Act  of  1934,  as 
amended  and  will  be  at  an  interest  rate  of 

- percent  The  Mortgagee  agrees  to 

make  construction  advances  pursuant  to  the 
Building  Loan  Agreement  (FHA  Form  No. 
2441)  and  to  issue  CLCs  in  connection  with 
such  construction  advances  pursuant  to  the 
CLC  Guaranty  Agreement  between  the 
Mortgagee  and  GNMA.  Upon  completion  of 
construction,  the  Mortgagee  agrees  to  make 
the  loan  for  the  permanent  financing  and  to 
issue  a  PLC  pursuant  to  the  Guaranty 
Agreement 

(b)  As  mortgagee-of-record  under  the 
Contract  of  Mortgagee  Insurance  with  HUD, 
the  Mortgagee  agrees  to  service  the  mortgage 
and  perform  all  those  duties  required  of  it 
under  the  Contract  of  Mortgage  Insurance 
and  the  FHA  standard  frtim  mortgage 
documents. 

(c)  The  Mortgagee  covenants  that  it  will 
fully  comply  with  all  terms  and  conditions  of 
the  Guaranty  Agreements  with  GNMA  and 
all  of  the  GNMA  standard  form  documents 
executed  in  connection  with  the  GNMA 
Securities  transactions.  This  includes 


delivering  the  requisite  HUD  mortgage 
insurance  documents  to  the  GNMA  custodian 
referred  to  the  Guaranty  Agreements. 

(d)  The  Mortgagee  covenants  not  to  do  or 
perform  any  act  which'would  in  any  way 
impair  its  rights  tmder  either  the  Contract  of 
Mortgage  Insurance  or  the  GNMA  Guaranty 
Agreements. 

(e)  The  Mortgage  agrees  to  act  as  pledgee 
under  the  Section  6  HAP  pledge  agreement 
(the  Pledge)  executed  by  the  Mortgagor  and 
incorporated  herein  by  reference.  The 
Mortgagee  shall  have  no  obligations  under 
the  Ple^e  except,  first,  to  apply  the  Section  8 
Housing  Assistance  Payments  under  the 
terms  of  the  mortgage  and,  second,  to  remit 
the  Obligation  Servicing  Fee  to  the  Trustee, 
as  if  such  monies  were  received  from  the 
Mortgagor  and,  third,  to  remit  any  excess  to 
the  Mortgagor.  Ihe  Mortgeigee  shall  not  have 
any  duties  or  responsibilities  as  pledgee  with 
respect  to  the  HAP  Contract  the  accuracy  of 
the  HAP  payment  or  any  other  matter  outside 
the  express  provisions  of  the  Pledge. 

(f)  Nothing  contained  in  this  Loan 
A^ement  shall  conflict  with  or  shall  be 
construed  so  as  alter  or  diminish  the 
obligations  or  duties  of  the  Mortgagee  to 
GNMA  or  to  the  Trustee  as  purchaser  of  the 
GNMA  Securities  under  the  GNMA  Guaranty 
Agreements,  the  GNMA  regulations,  the 
GNMA  Mortgage-Backed  Securities  Guide 
(GNMA  5500.1,  a  HUD  Handbook)  or  other 
GNMA  forms;  or  FHA  or  the  Mortgagor  under 
the  Contract  of  Mortgage  Insurance  or  the 
FHA  form  documents  and  FHA  regulations. 

(g)  The  Mortgagee  covenants  to  collect 
from  the  Mortgagor  and  to  pay  to  the  Trustee 
those  fees  includable  in  the  3%  per  cent 
permissible  in  the  insured  mortgage  loan 
which  are  necessary  to  pay  the  cost  of 
issuance  fees  which  the  Mortgage  is  obligated 
to  pay  to  the  Trustee  under  Section  7. 

Section  5.  Covenants  of  the  Mortgagor. 

(a)  The  Mortgagor  covenants  to  make 
timely  payment  on  and  to  comply  with  the 
terms  of  fhe  Project  mortgage,  the  Housing 
Assistance  Payments  Contract  and  the 
Regulatory  Agreement  with  HUD. 

(b)  The  Mortgagor  covenants  to  pay  out-of- 
podcet  expenditures,  if  any,  which  have  been 
approved  by  FHA  and  which  are  set  forth  in 
Section  6. 

(c)  The  Mortgagor  covenants  to  construct* 
the  Project  or  cause  the  Project  to  be 
constructed  pursuant  to  the  terms  of  the 
Building  Loan  Agreement. 

(d)  The  Mortgagor  has  entered  into  an 
A^ement  to  ^ter  into  a  Housing 
Assistance  Payments  Contract  with  HUD  and 
will  execute  the  Housing  Assistance 
Payments  Contract  upon  substantial 
completion  and  inspection  of  the  Project  by 
HUD  pursuant  to  the  applicable  Section  8 
requirements. 

(e)  The  Mortgagor  agrees  to  pledge  to  the 
Mortgagee  at  ^al  endorsement  the  right  to 
receipt  of  payments  under  the  Housing 
Assistance  Payments  Contract  pursuant  to 
the  requirements  Section  4(e). 

Section  8.  Fees 
(a)  The  Mortgagee 

(1)  The  Mortgagee  shall  collect  an  initial 
service  charge  of  $  .  which  does  not 

exceed  2  per  cent  of  the  original  principal 
amount  of  the  mortgage  and  is  payable  by  the 


Mortgagor  out  of  the  3  Vk  per  cent  included  in 
the  FHA-insured  mortgage. 

(2)  The  Mortgagee  shall  collect  a  servicing 
fee  as  set  forth  in  Section  104  of  the  CLC  and 
PLC  Guaranty  Agreements.  Such  servicing 
fee  shall  be  payable  frt>m  the  25  basis  points 
differential  between  the  interest  rates  on  the 
GNMA  Securities  and  the  mortgage. 

(3)  The  Mortgagee  shall  collect  from  the 
Mortgagor  $ — - —  hereunder,  which  amount 
does  not  exceed  the  remainder  of  the  314 
percent  included  in  the  mortgage,  in  order  to 
cover  the  obligations  of  the  Mortgagee  to  the 
Trustee  and  Financing  Agency  in  connection 
with  the  cost  of  issuance. 

(4)  The  Mortgagee  shall  collect  $  ■  ■  ■ 
which  are  those  charges  reasonable  and 
necessary  to  cover  the  Mortgagee's  actual 
costs  in  connection  with  negative  arbitrage  or 
“negative  carry”  during  the  construction 
period.  Such  charges  will  be  payable  by  the 
Mortgagor  out  of  tiie  3V4  percent  included  in 
the  mortgage. 

(5)  The  Mortgagee  shall  not  be  entitled  to 
any  other  fees  and  charges  in  connection 
with  this  transaction  and  agrees  to  certify  to 
the  aforesaid  fees  and  charges  in  the 
Mortgagee's  Certificate  (FHA  Form  2434).  ’ 

(b)  The  Trustee 

(1)  The  Trustee  convenants  and  agrees,  on 
behalf  of  the  Financing  Agency,  to  charge  and 
collect  from  the  Mortgagor  and  the  Mortgagee 
the  cost  of  issuance  and  fees  which  are 
necessary  and  reasonable  and  are  approved 
by  HUD. 

(2)  The  Trustee  shall  collect  from  the 

Mortgagee  $ - which  amount  represents 

a  portion  of  the  3V4  percent  included  in  the 
mortgage  and  collected  by  the  Mortgagee. 

(3)  In  addition  to  those  fees  in  (2),  the 

Trustee  has  collected  $ - from  the 

Mortgagor  which  amoimt  the  Mortgagor  has 
paid  out-of-pocket  either  in  cash  or  through  a 
letter  of  credit  which  is  held  by  the  Trustee 
outside  the  mortgage  transaction.  It  is 
understood  and  agreed  by  all  parties  hereto 
that  such  out-of-pocket  expenditures  by  the 
Mortgagor  are  not  includable  in  the  mortgage 
and  are  not  cost  certifiable. 

(4)  The  Trustee  shall  collect  an  Obligation 
Sendcing  Fee  frnm  the  Mortgaor  on  a 
monthly  basis  in  an  amount  of  $ 

(5)  The  aforementioned  total  fees  and 
charges  by  the  Trustee,  on  behalf  of  the 
Financing  Agency,  of  $  are  to  be  used  to  pay 
the  following  items  of  cost  of  issuance  which 
have  been  determined  by  HUD  to  be 
reasonable  and  necessary. 

Bond  Counsel  Fees  $  — 

Other  Attorney's  Fees  - 

Financing  Agency  Fees - 

Financial  Advisor/Consultant  Fees  - 

Printing  Costs  - 

Trustee's  Fees - 

Underwriter's  Discount - 

Underwriter's  Fees - 

Other  Fees  and  Expenses - 

The  Trustee  and  the  Financing  Agency  certify 
by  execution  hereof  that  these  items  repre¬ 
sent  all  charges  and  fees  comprising  the  cost 
of  issuance  in  connection  with  the  transac¬ 
tion  and  that  neither  party  has  charged  or 
collected  or  will  charge  or  collect  any  addi¬ 
tional  fees  or  charges.  . 

(e)  The  Mortgagor 
The  Mortgagor  agrees  to  pay  the 
aforementioned  fees  and  charges  to  the 
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Mortgagee  and  to  the  Trustee,  acting  on 
behalf  the  Financing  Agency.  The  Mortgagor 
certifies  that  it  has  paid  all  of  the 
aforementioned  fees  and  charges  prior  to 
initial  endorsement  as  required  by  FHA 
mortgage  insurance  procedures  and  has  not 
incurred  or  paid  any  additional  expenses  in 
connection  with  this  transaction  with  the 
exception  of  the  Obligation  Servicing  Fee 
which  the  Mortgagor  is  obligated  to  pay  from 
project  income  on  a  monthly  basis  after  all 
mortgage  payments  have  been  made. 

Section  7.  Hazard  Insurance  and 
Condemnation  Occurrences. 

In  the  event  of  a  hazard  insurance  payout 
or  the  receipt  of  a  condemnation  awahl  by 
the  Mortgagee,  the  Mortgagee  hereby  agrees 
that  it  shall,  pursuant  to  the  discretion  vested 
in  it  imder  the  FHA  form  mortgage  * 
instrument,  consult  with  the  Mortgagor  and 
HUD  and  make  a  determination,  within  30 
days,  whether  to  apply  such  monies  to  repair, 
restoration  or  rebuilding  or  to  apply  any  such 
monies  to  prepayment  under  the  mortgage 
note.  In  the  event  the  Mortgagee  applies  any 
such  hazard  insurance  or  condemnation 
receipts  to  prepayment  under  the  mortgage 
note,  such  amount  shall  be  passed  on  to  the 
Trustee  as  holder  of  the  GNMA  Secmrities 
CertiHcates  piu^uant  to  the  appropriate 
Guaranty  A^ement  The  Trustee  would,  in 
turn,  be  required  under  terms  of  the  Trust 
Indenture  to  redeem  a  proportionate  amount 
of  the  tax-exempt  Obligations.  The  Mortgagor 
and  Mortgagee  agree  to  exercise  sound 
business  discretion  and  judgment  in  making 
such  determinations  and  to  follow  all  HUD 
requirements. 

Action  8.  Additional  Insurance 
Requirements. 

(a)  The  Mortgagor  agrees  to  maintain 
general  public  liability  insurance  in  an 
amount  of  $  '' 

(b)  The  Mortgage  shall  be  responsible  for 
paying  the  liability  insurance,  and  shall 
collect  adequate  monies  for  payment  from  the 
Mortgagor  and  shall  keep  the  insurance  in 
full  force  and  effect  in  the  event  the 
Mortgagor  fails  to  do  so.  Any  insurance 
escrows  maintained  by  the  Mortgagee  under 
this  Section  shall  be  held  pursuant  to  the 
terms  of  the  Contract  of  Mortgagee  Insurance. 

Section  9.  Prepayment 

(a)  Pursueuit  to  24  CFR  221.524(d),  the 
mortgagor  has  agreed  in  the  mortgage  note 
not  to  voluntarily  repay  the  mortgage 
obligation;  however,  in  the  event  of 
involuntary  prepayment  as  a  result  of  a 
hazard  or  condemnation  occurrence  or  for 
any  other  reason,  the  parties  agree  that 
GNMA  Securities  shall  be  redeemed  in  the 
manner  set  forth  in  the  applicable  Guaranty 
Agreement  and  the  Trustee  shall  redeem  a 
proportionate  amount  of  Obligations. 

(b)  In  the  event  the  Trustee  is  given  express 
written  permission  by  HUD  to  redeem  any 
Obligations,  the  parties  agree  that  monies 
available  for  such  redemption  shall  frrst  be 
used  to  prepay  the  mortgage  and  the  GNMA 
Securities. 

Section  10.  Purchase  of  Additional  GNMA 
Securities. 

(a)  Additional  Obligations  may  be  issued 
by  the  Financing  Authority  provided  the 
following  conditions  are  met; 


(i)  HUD  approves  an  increase  in  the 
mortgage  amount  and  GNMA  Securities  are 
issued  in  the  increased  amount 

(ii)  The  contract  rents  are  increased  to  the 
extent  required  to  pay  debt  service  on  the 
additional  obligations. 

(iii)  All  other  applicable  provisions  of  24 
CI^  Part  811,  Subpart  B  have  been  met. 

(b)  The  parties  hereto  agree  that  the 
Mortgagee  will  issue  additional  GNMA 
Securities  in  an  equal  amount  to  any  such 
additional  Obligations  (less  any  additional 
capitalized  debt  service  reserve)  and  the 
Trustee  shall  purchase  such  GNMA 
Securities  pursuant  to  the  terms  and 
conditions  of  the  Trust  Indention  and  this 
Loan  Agreement  and  any  amended  or 
additional  Guaranty  Agreements. 

Section  11.  Default  and  Remedies 

Failure  of  any  of  the  parties  to  comply  with 
any  of  the  provisions  hereof  or  any  of  the 
provisions  or  requirements  in  the  documents 
pertaining  to  the  GNMA  Securities 
transaction,  the  Section  8  transaction,  the 
FHA  mortgage  insurance  transaction  or  the 
issuance  of  the  Obligations,  shall  be  an  event 
of  default  hereunder.  All  of  the  documents 
and  requirements  pertaining  to  those 
transactions  are  incorporated  herein  by 
reference.  In  the  event  of  such  default,  any 
party  hereto  or  any  of  the  Holders,  or  HUD  . 
shall  have  the  power  to  apply  to  any  court  of 
competent  jurisdiction  (a)  for  speciHc 
performance  of  the  obligations  and 
a^eements  under  this  Loan  Agreement,  (b) 
for  an  injunction  against  any  violations  of 
any  of  the  covenants,  obligations  or 
agreements  hereunder,  or  (c)  for  such  other 
relief  as  may  be  appropriate. 

Section  12.  Third  Party  Beneficiaries 

Inasmuch  as  the  purpose  of  this  Loan 
Agreement  is  to  provide  for  the  use  of  the 
proceeds  from  the  sale  of  Obligations  and  to 
provide  security  for  the  Holders,  all 
covenants,  agreements  and  representations 
on  the  part  of  the  Financing  Agency,  the 
Trustee,  the  Mortgagee  and  the  Mortgagor 
shall  inure  to  the  beneht  of  and  shall  be 
enforceable  by  the  Holders  of  the 
Obligations. 

Section  13.  Controlling  Provisions 

In  the  event  of  any  conflict  between  the 
provisions  of  this  Indenture  and  the  HUD  and 
GNMA  statutes,  regulations,  written 
administrative  directives,  and  forms,  such 
HUD  and  GNMA  requirements  shall  be 
controlling. 

Section  14.  Amendment 

This  Loan  Agreement  may  be  amended  by 
the  parties  hereto,  provided  that  any 
amendment  must  be  in  conformity  with  the 
Resolution,  Trust  Indenture  and  all  HUD 
requirements  and  must  be  approved  in 
writing  by  HUD. 

Section  IS.  Breach  of  Certifications  or 
Covenants. 

(a)  A  breach  of  any  of  the  certifrcations 
and  convenants  of  this  Loan  Agreement  may 
constitute  a  violation  which  could  subject  the 
party  responsible  for  such  breach  to  criminal 
prosecution  under  the  following  criminal 
statutes,  among  others: 

(i)  12  U.S.C.  1715z-4(b),  provides  in  part: 
“Vi^oever,  as  an  owner  of  a  property  which 
is  security  for  a  mortgage  *  *  *  or  as  a 
stockholder  *  *  *  beneficial  owner  *  *  *  or 


as  an  ofiicer,  director,  or  agent  of  any  such 
owner,  (1)  willfully  uses  or  authorizes  the  use 
of  any  part  of  the  rents  or  other  funds  derived 
from  the  property  covered  by  such  mortgage 
in  violation  of  a  regulation  *  *  *,  or  (2)  *  *  * 
willfully  and  knowringly  uses  or  authorizes 
the  use,  while  such  mortgage  is  in  default,  of 
any  part  of  the  rents  or  other  funds  *  *  *, 
shall  be  fined  not  more  than  $5,000  or 
imprisoned  not  more  than  three  years,  or 
both.” 

(ii)  18  U.S.C.  1001  provides:  “Whoever,  in 
any  matter  within  the  jiuisdiction  of  any 
department  or  agency  of  the  United  States 
knowingly  and  willfully  falsifies,  conceals  or 
covers  up  by  any  trick,  scheme,  or  device  a 
material  fact,  or  makes  any  false,  fictitious  or 
fraudulent  statements  or  repfesentations,  or 
makes  or  uses  any  false  writing  or  document 
knowing  the  same  to  contain  any  false, 
fictitious  or  fraudulent  statement  or  entry, 
shall  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years,  or 
both.” 

(iii)  18  U.S.C.  1010  provides  in  part: 
“Whoever  for  the  purpose  of  influencing  in 
any  way  the  action  of  such  Department, 
makes,  passes,  utters,  or  publishes  any 
statement  knowing  the  same  to  be  false,  aot 
more  than  $5,000  or  imprisoned  not  more  than 
two  years,  or  both.” 

(iv)  18  U.S.C.  1012  provides  in  part: 
“Whoever,  with  intent  to  defraud,  makes  any 
false  entry  in  any  book  of  the  Department  of 
Housing  and  Urban  Development  or  makes 
any  false  report  or  statement  to  or  for  such 
Department 

Whoever  receives  any  compensation  *  *  * 
with  intent  to  defraud  such  Department  or 
with  intent  unlawfully  to  defeat  its  purposes 
*  *  *  Shall  be  fined  not  more  than  $1,000  or 
imprisoned  not  more  than  one  yeeir,  or  both”. 

(b)  A  breach  of  this  Loan  Agreement  may 
also  be  a  basis  for  a  denial  of  participation  in 
the  programs  of  the  Department  of  Housing 
and  Urban  Development. 

Section  16.  Term 

This  Loan  Agreement  shall  remain  in  effect 
as  long  as  there  are  any  outstanding 
Obligations. 

[FR  Doc  80-20688  Filed  7-10-80;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[SAC  050595] 

Notice  of  Opportunity  for  Public 
Hearing  and  Republicatlon  of  Notice  of 
Proposed  Withdrawal 

June  30, 1980. 

The  Department  of  Agriculture,  Forest 
Service,  filed  application  Serial  No.  SAC 
050595  on  May  31. 1955,  for  a 
withdrawal  in  relation  to  the  following 
described  lands: 

Tahoe  National  Forest;  Mount  Diablo 
Meridian 

Oregon  Creek  Campground 
T.18N,,  R.8E.. 
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Sec.  Z8,  SWy4SWV4SEV4NEy4, 
WV^NEV4SEV4.  EViNWy4SEV^.  and 
N  V^N  V&NW  VtSEViSEV*. 

Ramshom  Campground 
T.19N..R.9E., 

Sec.  1.  NV^SEy4. 

Serpentine — Goodyears  Bar  Admin  Site 

T.  19  N.,  R.  10  E., 

Sec.  8.  NV4NWy4. 

Sugar  Pine  Station 
T.  15  N..  R.  11  E.. 

Sec.  20,  SyiSEy4. 

South  Yuba  No.  1-KeIeher  Picnic  Site 
T.  17  N..  R.  11  E..- 

Sec.  6,  SEy4SEy4SWy4  and  SV^SEy4. 

South  Yuba  No.  3 — Golden  Quartz  Picnic  Site 
T.  17  N..  R.  11 E., 

Sec.  9,  Lot2(inEViNWy4). 

Middle  Waters  Campground 
T.  19  N..  R.  11  E.. 

Sec.  12.  SyiNEy4SEy4  and  NEy4SEV^SEy4. 
Union  Flat  Campground  ^ 

T.  20  N.,  R.  11  E., 

Sec.  28,  SEy4SWy4; 

Sec.  33,  NV^NEy4NWy4. 

Shady  Haven — New  York  Ravine  Day  Use 
Site 

T.  20  N,.  R.  11 E.. 

Sec.  31.  SEy4NV^  Lot  8.  Lot  11, 
swy4Nwy4SEy4.  and  NEy4Swy4SEy4. 

Fuller  Lake  Campground 
T.  17  N..  R.  12  E.. 

Sec.  8.  SEy4SWy4  and  SWy4SEy4. 

Rucker  Lake  Organization  Camp 
T.  17  N.,  R.  12  E.. 

Sec.  8.  NV^NEy4,  SWy4NEy4.  and 

NEy4Nwy4. 

Yuba  River— Indian  Springs  Campground 
T.  17  N..  R.  12  E.. 

Sec.  24,  NMtNV^. 

Lindsay  Creek  Organization  Camp 
T  18  N  R  12  E 

Sec.  20.  SytS^NMt  and  NV^NV^S^. 
Jackson  Creek  Campground 
T.  18  N..  R.  12  E., 

Sec.  2,  Lots  3  and  4  and  SV^NW%. 

Grouse  Ridge  Campground 
T.  18  N..  R.  12  E., 

Sec.  34,  WV^NEMi. 

Weaver  Lake  Campground 
T.  19  N..  R.  12  E., 

Sec.  32.  SWy4  (less  NEy4NEy4SWy4)  and 

swy4Swy4SEy4. 

Salmon  Creek  Campground 
T.  20  N.,  R.  12  E.. 

Sec.  3,  WV^SEy4. 

Packer  Lake  Picnic  Site — Resort 
T.  20  N..  R.  12  E., 

Sec.  5,  SysNV^SWy4  and  S^SWy4; 

Sec.  8.  NMtNV^NWy4. 


Lower  Sardine  Campground— Resort 
T.  20  N.,  R.  12  E., 

Sec.  10.  NWy4. 

Wild  Plum  Campground 
T.  20  N..  R.  12  E.. 

Sec.  26.  SVtSVlV*'. 

Sec.  27,  SViSEy4  (less  Lot  77). 

Snag  Lake  Campground 
T*  21 N#  R.  12  E* 

Sec.  21,  SEy4^y4  and  NEy4SEy4; 

Sec.  22,  SWy4NWy4  and  NWy4SWy4.  ' 

Upper  Salmon  Lake  Resart 
T.  21  N..  R.  12  E.. 

Sec.  29,  WV^EV^NEy4,  WV^NEy4,  and 
EV4EysNWy4. 

Big  Tree  Grove  and  Picnic  Site 
T.  14  N.,  R,  13  E., 

Sea  18,  Lots  5, 6,  and  8,  and  SE^SWMt; 

Sec.  19,  Lot  1  and  NEV^NWy4. 

Sterling  Lake  Campground — Organization 
Camp 

T.  17  N.,  R.  12E.. 

Sec.  10,  Lot  1,  NEy4NEy4,  and£V^SEy4. 

Woodchuck  Campground— Organization 
Camp 

1. 17  N..  R,  13  E., 

Sec.  16,  SEy4. 

Hampshire  Rocks  Campground 
T.  17  N..  R,  13  R. 

Sec.  27,  SV^SEy4NEy4,  SEy4SWy4NEy4, 
sv4S%Nwy4Swy4Swy4NEy4. 
SEy4NEy4Swy4Swy4NEy4. 
syiSwy4NEy4Swy4Swy4NEy4,  and 
sv4swy4Swy4NEy4. 

Big  Bend  Campground  and  Administrative 
Site 

T.  17  N..  R.  13  E.. 

Sec.  28.  SysNEy4  and  NV^SEy4. 

Big  Bend  Home  Tract 
T.  17  N..  R.  13  E.. 

Sec.  28.  SWy4. 

Lincoln  Creek  Campground  ^ 

T.  20  N..  R.  13  E., 

Sec.  9,  NMiNWy4. 

Yuba  Pass  Campground 
T.  20  N..  R.  13  E., 

Sec.  11.  S%NWy4NWy4  and 

Ny8Swy4Nwy4. 

Sierra  Campground 
Ti  21  N.  R.  13  E* 

Sec.  SEy4SEy4SWy4  and  S%SWy4SEy4. 
Chapman  Creek  Campground 
Tr  21  N.  R.  13  E* 

Sec.  32.  Sy8NWy4SWy4,  SWy4SWy4,  and 

swy4SEy4Swy4. 

Talbot  Campground 
T.  15  N..  R.  14  E.. 

Sec.  2,  Lots  15. 16.  and  18. 

Norden  Organization  Tract 
T.  17  N..  R.  14  E.. 

Sec.  24.  NV4NWy4SEy4.  SWy4SEy4NW 
y4SEy4.  Ev^SEy4Nwy4SEy4. 


SEy4Nwy4Swy4SEy4,  Evtsv/v^sw 

y4SEy4.  EViSWy4SEy4,  and  EV^SEy4. 

Sugar  Bowl — Winter  Sports  Site 

T.  17  N.,  R,  15  E,. 

Sea  20.  SEy4SEy4: 

Sea  28.  NV4. 

Summit — Organization  Tract 
T.  17  N..  R.  15  E.. 

Sec.  20,  NWy4NEy4. 

Wm.  Kent  Picnic  Site 
T.,  15  N.,  R.  18  E., 

Sec.  24,  Tracts  37  and  38. 

Deep  Creek— Goose  Meadow  Campground 
T.  16  N.,  R.  16  E., 

Sec.  4,  EVi  Lot  1,  EMi  Lot  2,  and  EV^SWy4. 
Silver  Creek  Campground 
T.  18  N.,  R.  16  E.. 

Sec.  21.  WViEMt. 

Gravel  Flat— Deer  Park  Picnic  Site 
T.  18  N..  R.  16  E., 

Sec.  34.  WV&WViWyiNWy4  and 

Nwy4Nwy4Swy4. 

Truckee  River— Gjanite  Flat  Campground 
T.  17  N..  R.  16  E., 

Sec.  21,  WWSEV*. 

The  area  described  aggregates 
approximately  4,432  acres  in  Yuba, 
Placer,  Nevada,  and  Sierra  Counties, 
California. 

The  applicant  desires  the  land  for  the 
establishment  and  protection  of 
recreation  sites  within  Tahoe  National 
Forest. 

A  notice  of  the  proposed  withdrawal 
was  published  in  the  Federal  Register  on 
December  5, 1962,  F.R.  62-11^,  on 
pages  12(X)4, 12005,  and  12006. 

Pursuant  to  Section  204(h)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2754,  notice  is 
hereby  given  that  an  opportunity  for  a 
public  hearing  is  afforded  in  connection 
with  the  pending  withdrawal 
application.  All  interested  persons  who 
desire  to  be  heard  on  the  proposed 
withdrawal  must  ffle  a  written  request 
for  a  hearing  to  the  undersigned.  Bureau 
of  Land  Management,  E-2841  Federal 
Office  Building,  2800  Cottage  Way, 
Sacramento,  California  95825,  on  or 
before  August  11, 1980.  All  previous 
comments  submitted  in  connection  with 
the  withdrawal  application  have  been 
included  in  the  record  and  will  be 
considered  in  making  a  final 
determination  on  the  application. 

In  lieu  of  or  in  addition  to  attendance 
at  a  scheduled  public  hearing,  written 
comments  or  objections  to  the  pending 
withdrawal  application  may  be  filed 
with  the  undersigned  authorized  officer 
of  the  Bureau  of  Land  Management  on 
or  before  August  11, 1980. 

The  above  described  lands  are 
temporarily  segregated  from  the 
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operation  of  the  United  States  mining 
laws  (30  U.S.C.,  Ch.  2)  to  the  extent  &at 
the  withdrawal  applied  for,  if  and  when 
effected,  would  prevent  any  form  of 
disposal  or  appropriation  under  such 
laws.  Current  administrative  jurisdiction 
over  the  segregated  lands  will  not  be 
affected  by  the  temporary  segregation. 

In  accordance  with  Section  204(g)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  the  segregative  effect  of  the 
pending  withdrawal  application  will 
terminate  on  October  20, 1991,  unless 
sooner  terminated  by  action  of  the 
Secretary  of  the  Interior. 

All  communications  in  connection 
with  the  pending  withdrawal  application 
should  be  addressed  to  te  undersigned. 
Joan  B.  Russell,  • 

Chief,  Lands  SectionMmnch  of  Lands  and 
Minerals  Operations. 

(FR  Doc.  80-20659  Filed  7-10.80;  8:45  am] 

BILUNO  CODE  4310-«4-M 


[F-14903-C] 

Alaska  Native  Claims  Selection 

This  decision  rejects  a  State  selection 
application  in  part,  and  approves  lands 
in  the  vicinity  of  Nenana  for 
conveyance. 

The  State  of  Alaska  filed  general 
purposes  selection  application  F-026794, 
as  amended,  on  September  29, 1960,  for 
lands  in  T.  2  S.,  R.  8  W.,  Fairbanks 
Mendian,  pursuant  to  Sec.  6(b)  of  the 
Alaska  Statehood  Act  of  July  7, 1958  (72 
Stat.  339,  340;  48  U.S.C.  Ch.  2,  Sec.  6(b) 
(1976)).  By  decision  of  October  5, 1961, 
the  State  of  Alaska  was  granted 
tentative  approval  for  the  EV^  of  T.  2  S., 
R.  8  W.,  Fairbanks  Meridian.  The  above 
lands  are  near  the  Native  village  of 
Nenana. 

Section  11  of  the  Alaska  Native 
Claims  Settlement  Act  of  December  18, 
1971  (85  Stat.  688, 696;  43  U.S.C.  1601, 
1610  (1976))  (ANCSA),  withdrew  the 
lands  surrounding  the  village  of  Nenana 
for  Native  selection. 

On  December  11, 1974,  Toghotthele 
Corporation,  for  the  Native  ^age  of 
Nenana,  filed  selection  application  F- 
14903-C.  as  amended,  under  the 
provisions  of  Sec.  12  of  ANCSA  for  the 
surface  estate  of  certain  lands  in  the 
vicinity  of  Nenana. 

The  village  corporation  selected  lands 
which  were  withdrawn  by  Secs.  11(a)(1) 
and  11(a)(2)  of  ANCSA.  Action  11(a)(2) 
specifically  withdrew,  subject  to  valid 
existing  ri^ts,  all  lands  within  the 
townsUps  wiAdrawn  by  Sec.  11(a)(1) 
that  had  been  selected  by,  or  tentatively 
approved  to,  but  not  yet  patented  to  the 
State  of  Alaska  under  the  Alaska 
Statehood  Act  of  July  7, 1958  (72  Stat 
839, 340;  48  U.S.C.  Ch.  2,  Sec.  6(b)). 


Section  12(a)(1)  of  ANCSA  provides 
that  village  selections  shall  be  made 
from  lands  withdrawn  by  Sec.  11(a). 
Section  12(a)(1)  further  provides  that  no 
village  may  select  more  than  69,120 
acres  from  lands  withdrawn  by  Sec. 
11(a)(2). 

The  following  described  lands,  which 
are  State  selected  and  were  tentatively 
approved,  have  been  properly  selected 
under  village  selection  application  F- 
14903-C.  Accordingly,  the  tentative 
approval  of  October  5, 1961,  is  rescinded 
in  part  and  State  selection  application 
F-026794  is  rejected  as  to  the  following 
described  lands: 

U.S.  Survey  No.  4442A,  Alaska,  situated  at 
the  mouA  of  Totchaket  Slough  about  7V& 
miles  south  of  Minto,  Alaska,  that  portion 
lying  within  what  would  be  more 
particularly  described  as  (protracted)  Sec. 

5,  T.  2  S.,  R.  8  W.,  Fairban^  Meridian. 
Containing  0.06  acre. 

T.  2  S.,  R.  8  W.,  Fairbanks  Meridian,  Alaska 
(Surveyed).  Those  portions  of  Tract  “A” 
more  particularly  described  as  (protracted): 
Sec.  5,  excluding  U.S.  Survey  4442A,  U.S. 
Survey  4233B  (Native  allotment  F-027070 
Tract  2),  U.S.  Survey  4445A  (Native 
allotment  F-027119  Tract  3)  and  Totchacket 
Slough; 

Secs.  6  and  7,  all; 

Sec.  8,  excluding  U.S.  Survey  4453B,  U.S. 
Survey  4445A  (Native  allotment  F-027119 
Tract  3),  U.S.  Survey  4233B  (Native 
allotment  F-027070  Tract  2),  U.S.  Survey 
4467C  (Native  allotment  F-034712  Parcel 
C),  Native  allotment  F-18266  Parcel  C  and 
Totchacket  Slough; 

Sec.  16,  excluding  Totchacket  Slough. 
Containing  approximately  2,781  acres. 
Aggregating  approximately  2,781  acres. 

Further  action  on  State  selection 
application  F-026794  as  to  those  lands 
not  rejected  herein  will  be  taken  at  a 
later  date. 

The  total  amount  of  lands  which  have 
been  properly  selected  by  the  State, 
including  any  selection  applications 
previously  rejected  to  permit 
conveyances  to  Toghotthele  Corporation 
is  approximately  57,835  acres,  which  is 
less  Aan  the  69,120  acres  permitted  by 
Sec.  12(a)(1)  of  ANCSA. 

As  to  the  leuids  described  above, 
application  F-14903-C,  as  amended,  is 
properly  filed  and  meets  the 
requirements  of  the  Alaska  Native 
Claims  Settlement  Act  and  of  the 
regulations  issued  pursuant  thereto. 
These  lands  do  not  include  any  lawful 
entry  perfected  under  or  being 
maintained  in  compliance  with  laws 
leading  to  acquisition  of  title. 

In  view  of  the  foregoing,  the  surface 
estate  of  the  above  described  lands, 
selected  pursuant  to  Sec.  12(a)  of 
ANCSA,  aggregating  approximately 
2,781  acres,  is  considered  proper  for 
acquisition  by  Toghotthele  Corporation 


and  is  hereby  approved  for  conveyance 
pursuant  to  Sec.  14(a)  of  ANCSA. 

The  conveyance  issued  for  the  surface 
estate  of  the  lands  described  above 
shall  contain  the  following  reservation 
to  the  United  States: 

The  subsurfara  estate  therein,  and  all 
rights,  privileges,  immunities,  and 
appurtenances,  of  whatsoever  native, 
accruing  unto  said  estate  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  of 
December  18. 1971  (85  Stat.  688,  704;  43  U.S.C 
1601, 1613(f)). 

There  are  no  easements  to  be 
reserved  to  the  United  States  pursuant 
to  Sec.  17(b)  of  the  Alaska  Native 
Claims  Settlement  Act. 

The  grant  of  the  above-described 
lands  shall  be  subject  to: 

1.  Issuance  of  a  patent  confirming  the 
boundary  description  of  the  imstirveyed 
lands  hereinabove  granted  after 
approval  and  filing  by  the  Bureau  of 
Land  Management  of  the  Official  plat  of 
smrvey  covering  such  lands: 

2.  Valid  existing  rights  therein,  if  any, 
including  but  not  limited  to  those 
created  by  any  lease  (including  a  lease 
issued  under  Sec.  6(g)  of  the  Alaska 
Statehood  Act  of  July  7, 1958  (72  Stat 
339,  341;  48  U.S.C.  Ch.  2,  Sec.  6(g))). 
contract,  permit  right-of-way.  or 
easement  and  the  right  of  the  lessee, 
contractee,  permittee,  or  grantee  to  the 
complete  enjoyment  of  all  rights, 
privileges,  and  benefits  thereby  granted 
to  him.  Further,  pursuant  to  Sec.  17(b)(2) 
of  the  Alaska  Native  Claims  Settlement 
Act  of  December  18. 1971  (43  U.S.C. 

1601, 1616(b)(2))  (ANCSA),  any  valid 
existing  ri^t  recognized  by  ANCSA 
shall  continue  to  have  whatever  right  of 
access  as  is  now  provided  for  under 
existing  law;  and 

3.  Requirements  of  Sec.  14(c)  of  the 
Alaska  Native  Claims  Settlement  Act  of 
December  18, 1971  (85  Stat  688,  703;  43 
U.S.C.  1601, 1613(c)).  that  the  grantee 
hereimder  convey  those  portions,  if  any, 
of  the  lands  hereinabove  granted,  as  are 
prescribed  in  said  section. 

Toghotthele  Corporation  is  entitled  to 
conveyance  of  138,240  acres  of  Icmd 
selected  pursuant  to  Sec.  12(a)  of 
ANCSA.  Together  with  the  lands  herein 
approved,  the  total  acreage  conveyed  or 
approved  for  conveyance  is 
approximately  58,849  acres.  The 
remaining  entitlement  of  approximately 
79,391  acres  will  be  conveyed  at  a  later 
date. 

Pursuant  to  Sec.  14(f)  of  ANCSA, 
conveyance  of  the  subsurface  estate  of 
the  lands  described  above  shall  be 
issued  to  Doyon,  Limited  when  the 
surface  estate  is  conveyed  to 
Toghotthele  Corporation,  and  shall  be 
subject  to  the  same  conditions  as  the 
surface  conveyance. 
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Within  the  above  described  lands, 
only  the  following  inland  water  body  is 
considered  to  be  navigable: 

Totchaket  Slough. 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  of 
this  decision  is  being  published  once  in 
the  Federal  Register  and  once  a  week, 
for  four  (4)  consecutive  weeks,  in  the 
Farbanks  Daily  News-Miner.  Any  party 
claiming  a  property  interest  in  lands 
affected  by  this  decision,  an  agency  of 
the  Federd  government,  or  regiond 
corporation  may  appeal  the  decision  to 
the  Alaska  Native  Claims  Appeal  Board, 
P.O.  Box  2433,  Anchorage,  Alaska  99510 
with  a  copy  served  upon  both  the 
Bureau  of  Land  Management,  Alaska 
State  Office,  701 C  Street,  Box  13, 
Anchorage,  Alaska  99513  and  the 
Regional  Solicitor,  Office  of  the 
Solicitor,  510  L  Street,  Suite  408, 
Anchorage,  Alaska  99501.  The  time 
limits  for  ffiing  an  appeal  are: 

1.  Parties  receiving  service  of  this 
decision  shall  have  30  days  from  the 
receipt  of  this  decision  to  file  an  appeal. 

2.  Unknown  parties,  parties  unable  to 
be  located  after  reasonable  efforts  have 
been  expended  to  locate,  and  parties 
who  failed  or  refused  to  sign  the  return 
receipt  shall  have  until  August  11, 1980 
to  file  an  appeal 

Any  party  known  or  unknown  who  is 
adversely  affected  by  this  decision  shall 
be  deemed  to  have  waived  those  rights 
which  were  adversely  affected  unless  an 
appeal  is  timely  filed  with  the  Alaska 
Native  Claims  Appeal  Board. 

To  avoid  summary  dismissal  of  the 
appeal  there  must  strict  compliance 
with  the  regulations  governing  such 
appeals.  Further  information  on  the 
manner  of  and  requirements  for  filing  an 
appeal  may  be  obtained  from  the  Bureau 
of  Land  Management,  701 C  Street  Box 
13,  Anchorage,  Alaska  99513. 

If  an  appeal  is  taken  the  parties  to  be 
served  with  a  copy  of  the  notice  of 
appeal  are: 

Toghotthele  Corporation,  Nenana 
Village  Corporation,  Box  322,  Nenana, 
Alaska  99760. 

Doyon,  Limited,  First  and  Hall  Streets, 
Fairbanks,  Alaska  99701. 

State  of  Alaska,  Department  of  Nabiral 
Resources,  Division  of  Research  and 
Development  323  East  Fourth 
Avenue,  Anphorage,  Alaska  99501. 
Terry  R.  Hassett, 

Acting  Chief,  Branch  of  Adjudication. 

|PR  Doc.  80-20746  Filed  7-10-80;  8:45  ami 
BILUNQ  CODE  4310-S4-M 


Meeting  of  the  Fecieral«State  Coal 
Advlaoiy  Board 

AQENCY:  Bureau  of  Land  Management 

Interior. 

action:  Notice. 

summary:  This  notice  is  to  inform  the 
public  that  there  will  be  a  meeting  of  the 
Federal-State  Coal  Advisory  Board  on 
August  12  and  13, 1980,  in  Denver, 
Colorado.  Major  purposes  of  the  meeting 
are  (1)  to  develop  recommendations  for 
the  Secretary  on  preliminary  regional 
coal  production  goals  developed  by  the 
Department  of  Energy.  (2)  to  review  the 
activity  planning  process  as  it  has  taken 
place  in  certain  Federal  coal  production 
regions,  and  (3)  to  recommend,  if 
needed,  changes  in  the  activity  planning 
process. 

dates:  The  advisory  board  will  meet  at 
9:00  &.m.  on  August  12, 1980,  and  at  8:30 
a.m.  on  August  13, 1980.  Written 
comments  on  the  items  to  be  discussed 
at  the  advisory  board  meeting  will  be 
accepted  at  the  meeting  or  by  the 
Director,  Bureau  of  Land  Management, 
by  August  7, 1980. 

ADDRESSES:  The  advisory  board  meeting 
will  be  held  at  the  Holiday  Inn  West, 
14707  West  Colfax,  Golden,  Colorado 
80401,  telephone  (303)  279-7611.  Written 
conunents  should  be  addressed  to 
Director  (160)  Bureau  of  Land 
Management,  Department  of  the 
Interior,  18th  and  C  Streets,  N.W., 
Washington,  D.C  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

H.  Robert  Moore,  Assistant  to  the 
Director  for  Coal  Management,  Bureau 
of  Land  Management  (160),  18th  and  C 
Streets,  N.W.,  Washington,  D.C.  20240, 
telephone  (202)  343-4636. 
SUPPLEMENTARY  INFORMATION:  The 
Federal-State  Coal  Advisory  Board  is 
chartered  under  the  Federal  Advisory 

Sommittee  Act  and  is  required  to  advise 
te  Secretary  of  the  Interior  on  certain 
aspects  of  the  Federal  coal  management 
program.  Specifically,  the  board  is 
required  to  (1)  consider  and  suggest 
policy  for  leasing  targets,  tract 
delineation,  and  site-specific  analysis; 

(2)  guide  and  review  the  tract  ranlbng 
process;  (3)  provide  advice  on  the  sale 
scheduling  process;  (4)  recommend 
adjustments,  if  needed,  to  the 
Department  of  Energy’s  (DOE’s)  regional 
coal  production  goals;  and  (5)  serve  as 
the  forum  for  the  Department/State 
consultation  and  cooperation  for  all 
leasing  aspects  of  the  Federal  coal 
management  program. 

The  board  is  comprised  of  the 
members  of  regional  coal  teams  for  the 
eight  major  Federal  coal  production 
regions.  These  teams  are  made  up  of  the 


Governor  or  an  alternate  from  each 
State  within  the  region,  the  Bureau  of 
Land  Management  (BLM)  State  Director 
from  each  State  within  the  region,  and  a 
team  vice-chairperson  who  is  appointed 
by,  and  responsible  to,  the  BLM 
Director.  The  eight  Federal  coal 
production  regions  are:  (1)  Green  River- 
Hams  Fork  (Colorado  and  Wyoming);  (2) 
Uinta-Southwestem  Utah  (Utah  and 
Colorado);  (3)  Southern  Appalachian 
(Alabama);  (4)  Powder  River  (Montana 
and  Wyoming);  (5)  Fort  Union  (Montana 
and  North  D^ota);  (6)  Western  Interior 
(Oklahoma);  (7)  San  Jutm  River  (New 
Mexico  and  Colorado);  and  (8)  Denver- 
Raton  Mesa  (Colorado  and  New 
Mexico). 

The  advisory  board,  which  is  required 
to  convene  at  least  once  each  year,  will 
meet  on  August  12  and  13, 1980,  to 
develop  recommendations  for  the 
Secretary  on  preliminary  regional  cod 
production  goals  developed  by  the 
Department  of  Energy,  to  review  the 
coal  activity  planning  process  as  it  has 
taken  place  in  certain  Federal  coal 
production  regions,  and  to  recommend, 
if  needed,  changes  in  the  activity 
planning  process.  The  agenda  for  the 
meeting  is  attached  as  Appendix  A. 

Bacl^ound  briefings  on  the 
production  goal-leasing  target  process 
will  be  presented  by  DOE,  Department 
of  the  Interior  (DOI),  and  BLM 
personnel.  Departmental  and  BLM 
personnel  will  also  provide  information 
on  the  activity  planning  process  and  the 
status  of  that  process  in  each  of  the 
regions  where  activity  planning  is 
underway. 

With  the  regional  coal  production 
goals  now  being  developed  by  the  DOE, 
both  agencies  will,  for  the  first  time, 
carry  out  the  production  goal-leasing 
target  process  set  forth  at  43  CFR  3420.3. 
The  DOE  is  expected  to  provide  its 
preliminary  coal  production  goals  to  the 
DOI  in  mid-July  1980.  Within  60  days  of 
receipt  of  those  preliminary  goals,  the 
DOI  must  submit  its  comments  on  the 
goals  to  the  DOE.  At  the  August  meeting 
the  board  will  be  asked  to  develop 
recommendations  for  the  Secretary  of 
the  Interior  concerning  the  DOE 
preliminary  regional  production  goals. 
The  DOE  will  in  bun  issue,  within  30 
days  of  receipt  of  the  DOI’s  comments, 
final  regional  production  goals.  Each 
regional  coal  team  will  use  the  final 
regional  goals  and  the  results  of  regional 
public  hearings  to  develop 
recommendations  for  the  Secretary  of 
the  Interior  on  the  final  regional  leasing 
targets. 

Tliis  meeting  will  also  be  an 
opportime  time  for  the  board  to  review 
the  activity  planning  process.  Specific 
areas  that  may  be  worthy  of  discussion 
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are:  (1)  Regional  coal  team  guidance  for 
tract  delineation  and  site-speciHc 
analysis;  (2)  Methodology  and 
documentation  for  tract  ranking  and 
tract  selection;  (3)  Regional  coal  team 
participation  in  the  EIS  scoping  meetings 
and  other  operational  functions  within 
the  region;  and  (4)  Recommendations  for 
lease  sale  scheduling. 

The  public  will  have  the  opportunity 
to  address  the  board  during  the 
'  afternoon  session  on  August  12, 1980.  In 
addition,  written  comments  will  be 
accepted  by  the  Director  of  the  BLM 
until  the  close  of  business,  August  7. 

1980,  or  at  the  advisory  board  meeting. 
All  comments  submitted  will  become 
part  of  the  permanent  record  of  the 
advisory  board  meeting. 

The  meeting  will  also  serve  as  a  forum 
for  the  official  State  government 
representatives  to  present  their  views  on 
the  implementation  of  the  coal  program 
and  make  any  suggestions  for 
improvement  in  the  process  or  to 
identify  any  other  areas  of  particular 
State  concern. 

Dated:  July  3, 1980. 

Ed  Hastey, 

Associate  Director. 

Agenda— Federal-State  Coal  Advisory  Board 
Meeting,  August  12  and  13, 1980 

August  12, 1980 

9:00  a.m. — ^Welcome  and  Opening  Remarks — 
BLM  Director 
Departmental  Officials 
Governors 

9:30  a.m. — Review  of  the  Agenda  and  Purpose 
of  the  Meeting 

9:45  a.m.  Status  Report  on,  and  Discussion  of. 
Coal  Activity  Planning — 

Summary  of  the  Coal  Activity  Planning 
Process 

Regional  Status  Reports 
10:15  a.m. — ^Break 

10:30  a.m. — ^Activity  Planning  Discussion 
(continued) 

RCT  Vice-Chairpersons 
State  Government  Representatives 
Ex  Officio  Agency  Representatives 
12:00  Noon — Lunch 
1:00  p.m. — BrieGng  by  DOE — 

Methodology  for  Production  Goals 
Key  Assumptions 

Preliminary  Regional  Production  Goals 
Questions 

2:00  p.m. — Briefing  by  DOI — 

Regional  Leasing  Target  Process 
Anticipated  Schedule 
Questions 
3:00  p.m. — Break 

3:15  p.m — Public  Comment  Period  on  Activity 
Planning,  Production  Goals,  and  Leasing 
Targets 

5KX)  p.m. — Adjourn 
August  13, 1980 

8:30  a.m. — ^Discussion  of  Goals  and  Targets 
12:00  Noon — Lunch 

1:30  p.m. — Deliberation  and  Formulation  of 
Board  Recommendations — 


Response  to  DOE  on  Production  Goals 
Target-Setting  Methodology 
3:00  p.m. — Break 

3:15  p.m. — ^Deliberation  and  Formulation  of 
Board  Recommendations — 

RCT  Guidance  for  Tract  Delineation  and 
Site-Specihc  Analysis 
Methodology  and  Documentation  for  Tract 
Ranking  and  Tract  Selection 
Methodologies 

RCT  ParticpaUon  in  the  EIS  Scoping 
Meetings  and  Other  Operational 
Functions  within  the  Region 
RCT  Recommendations  for  Lease  Sale 
Scheduling 
5:00  p.m. — Adjourn 

|FR  Doc.  00-20707  Filod  7-10-80: 8.-45  am| 

BILUNQ  CODE  4310-S4-M 


Arizona;  Final  Decisions  on  the 
Intensive  Inventory  for  BLM  Lands  in 
the  Safford  District  Contiguous  to 
Coronado  National  Forest 

This  notice  announces  the  tinal 
wilderness  inventory  decisions  for 
seven  units  contiguous  to  the  Coronado 
National  Forest.  This  decision  is  issued 
under  the  authority  of  Section  603  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976,  and  in 
accordance  with  the  guidelines  in  the 
September  27, 1978,  BLM  Wilderness 
Inventory  Handbook  and  Organic  Act 
Directive  No.  78-61,  Change  3. 

The  public  comment  period  for  these 
areas  was  accelerated  ahead  of  the 
statewide  inventory  in  order  to  complete 
this  inventory  at  an  earlier  date.  This 
early  completion  is  needed  so  that  the 
inventory  results  will  be  available  for  a 
scheduled  joint  wilderness  study  with 
the  Coronado  National  Forest 

By  publication  in  the  April  30, 1980, 
Federal  Renter,  pages  28822  and  28823, 
the  BLM  announced  the  beginning  of  a 
40-day  public  review  and  comment 
period  on  seven  intensive  inventory 
units  containing  approximately  13,533 
acres.  The  public  comment  period  ended 
on  June  9, 1980.  During  the  public 
comment  period,  two  public  open  houses 
were  held.  All  comments,  whether 
mailed  in  or  presented  at  a  public  open 
house  in  writing  or  verbally,  as  well  as 
late  comments  received  in  time  to  be 
reviewed  before  the  final  decisions  were 
made,  were  treated  equally.  They  have 
been  read,  recorded,  analyzed,  and, 
where  appropriate,  field  checked.  The 
final  intensive  inventory  report, 
including  maps  is  available  upon 
request  from  either  of  the  following 
Bureau  of  Land  Management  offices: 
Safford  District  Office,  425  East  4th 
Street,  Safford,  Arizona  85546,  phone 
(602)  428-4040,  or  Arizona  State  Office. 
2400,  Valley  Bank  Center,  Phoenix, 
Arizona  85073,  phone  (602)  261-3831. 


The  following  is  a  sununary  of  the 
results  of  the  intensive  inventory  units 
studied: 


Pretiminary' 

findings  Decision* 


Inventofy  Acres  Acres  Acres  Acres 

unit  No.  dropped  proposed  dropped  WSA 

WSA 


4-66 .  62  6,617  399  6.156 

4-70 -  2  4,812  _  4312 

4-72 .  279  _ 

4-73 .  960  . . . 

4-79  „.  63  . . . . 

4-80  160 _ 

4-81  ...  . . .,  640  .  640 


Total - - 1,526  12.066  399  11.606 


'  Before  public  comment  period. 

’After  public  comniani  period. 

These  decisions  will  become  effective 
on  August  18, 1980,  unless  timely 
protests  are  received  by  the  Arizona 
State  Director.  Persons  wishing  to 
protest  these  decisions  must  file  a 
written  protest  with  the  State  Director, 
BLM,  Arizona  State  Office,  2400  Valley 
Bank  Center,  Phoenix,  Arizona  85073,  on 
or  before  close  of  business  August  18. 
1980.  Only  those  protests  received  by 
the  Arizona  State  Office  by  the  time  and 
date  specified  will  be  accepted. 

The  protest  must  specify  the  inventory 
unit(s)  to  which  it  is  directed.  It  must 
include  a  clear  and  concise  statement  of 
the  reasons  for  the  protest  as  well  as 
data  to  support  the  reasons  stated. 

At  the  conclusion  of  the  protest 
period,  a  Federal  Renter  notice  will  be 
published  on  those  decisions  that  (1) 
were  not  protested  and,  therefore,  have 
become  final,  and  (2)  those  decisions 
which  are  under  formal  protest.  The 
notice  will  identify  those  inventory  units 
under  protest  and  will  announce  that  the 
decision  on  the  units  will  not  become 
final  pending  a  decision  on  the  protest 
and  any  resulting  appeal. 

Should  protests  be  filed,  the  Arizona 
State  Director  will  consider  such 
protests,  issue  a  written  decision,  and 
publish  a  notice  in  the  Federal  Register 
of  the  action  taken  in  response  to  the 
protest. 

Any  person  adversely  affected  by  the 
State  Director’s  decision  on  a  written 
protest,  may  appeal  such  decision  under 
the  provisions  of  43  CFR  Part  4. 

All  Wilderness  Study  Areas  or 
inventory  units  under  protest  or 
otherwise  not  formally  dropped  fiom 
further  consideration  are  subject  to 
certain  management  and  use  restrictions 
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as  identified  in  the  Interim  Management 
Policy  published  December  12, 1979. 
Clair  M.WhitkKk. 

State  Director. 

July  3. 1980. 

|FR  Doc  207S8  Filed  7-10-80;  8:45  am] 

BtLUNO  CODE  4310-84-M 


[CA  8328] 

Califomia;  Proposed  Withdrawal  and 
Reservation  of  Land 

July  1, 1980. 

The  Water  and  Power  Resources 
Service,  U.S.  Department  of  the  Interior, 
has  filed  application  Serial  No.  CA  8328 
for  withdrawal  of  the  following 
described  national  forest  land  from 
location  and  entry  under  the  mining 
laws,  subject  to  valid  existing  rights,  for 
construction  of  the  Union  HiU  Reservoir 
and  related  facilities,  to  be  built  as  part 
of  the  Federally-constructed  water 
storage  and  conveyance  system  for  the 
El  Dorado  Irrigation  District.  The 
reservoir  will  provide  additional  water 
storage,  to  meet  pressing  residential 
demands  during  the  peak  summer 
periods,  utilizing  presently  available 
water  supplies. 

Mount  Diablo  MerUUan 
T.  11 N..  R.  13  E., 

A  tract  of  land  in  the  NEV'4SWi4  of  Section 
32,  more  particularly  described  as 
follows:  Beginning  at  a  point  in  the 
North-South  midsection  line  of  said 
Section  32  that  bears  North  00*08'59" 
West  2388.99  feet  from  a  found  capped 
iron  pipe  marking  the  South  quarter 
comer  of  said  Section  32;  thence  leaving 
said  midsection  line  South  90*00'00" 

West  752.46  feet;  thence  North  OO'OO'OO" 
East  166.71  feet  to  a  point  in  the  East- 
West  midsection  line  of  said  Section  32; 
last  said  point  bears  North  87*56'39"  East 
1861.89  feet  from  a  found  capped  iron 
pipe  marking  the  west  quarter  comer  of 
said  Section  32;  thence  along  said  East- 
West  midsection  line  North  87*56'39" 
East  752.43  feet  to  the  center  of  said 
Section  32;  thence  along  said  North- 
South  midsection  line  ^uth  00*08'59'’ 
East  193.70  feet  back  to  the  point  of 
beginning. 

The  area  described  aggegates 
approximately  3.11  acreas  in  El  Dorado 
County,  Califomia. 

For  a  period  of  30  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  coimection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  authorized  officer  of  the 
Bureau  of  Land  Management. 

Pursuant  to  Section  204(h)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  notice  is  hereby  given  that 
an  opportunity  for  a  public  he£iring  is 


afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  to  be  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  for  a  hearing  to  the 
imdersigned.  Notice  of  the  public 
hearing  will  be  published  in  the  Federal 
Register,  giving  the  time  and  place  of 
such  hearing.  The  public  hearing  will  be 
scheduled  and  conducted  in  accordance 
with  BLM  Manual  Section  2351.16.B. 

The  Department  of  the  Interior's 
regulations  provide  that  the  authorized 
officer  of  the  BLM  will  undertake  such 
investigations  as  are  necessary  to 
determine  the  existing  and  potential 
demands  for  the  lands  and  their 
resources.  He  will  also  undertake 
negotiations  with  the  applicant  agency 
with  the  view  of  assuring  that  the  areas 
sought  is  the  minimum  essential  to  meet 
the  applicant’s  needs,  providing  for  the 
maximum  concurrent  utilization  of  the 
lands  for  purposes  other  than  the 
applicant’s,  and  reaching  agreement  on 
the  concurrent  management  of  the  lands 
and  their  resources. 

The  authorized  officer  will  also 
prepare  a  report  for  consideration  by  the 
Secretary  of  the  Interior,  who  will 
determine  whether  or  not  the  lands  will 
be  withdrawn  and  reserved  as 
requested  by  the  applicant  agency.  The 
determination  of  the  Secretary  on  the 
application  will  be  published  in  the 
Federal  Register.  The  Secretary’s 
determination  shall,  in  a  proper  case,  be 
subject  to  the  provisions  of  Section 
204(C)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat.  2752. 

For  a  period  of  two  years  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  entry  as  specified 
above,  unless  the  application  is  rejected 
or  the  withdrawal  is  approved  prior  to 
that  date.  If  the  withdrawal  is  approved 
by  the  Congress,  it  will  be  segregated  for 
a  period  of  20  yers  from  date  of 
approval,  or  for  such  period  of  time  as 
designated  in  the  Act. 

All  communications  in  connection 
with  this  proposed  withdrawal  should 
be  addressed  to  the  undersigned.  Bureau 
of  Land  Management.  Department  of  the 
Interior.  Room  E-2841,  Federal  Office 
Building,  2800  Cottage  Way, 

Sacramento.  Califomia  95825. 

Joan  B.  RusseU, 

Chief,  Lands  Section,  Branch  of  Lands  and 
Minerals  Operations. 

|FR  Doc.  80-20791  Filed  7-10-80;  8:45  am] 

WLLINQ  CODE  4310-84-M 


[N-29325] 

Realty  Action— Non-competitive  Sale; 
Public  Land  in  White  Pine  County,  Nev. 

July  3, 1980. 

The  following  described  land  has 
been  examined  and  identified  for 
disposal  by  sale  under  Section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2750;  43  U.S.C. 

1713): 

Mount  Diablo  Meridian 
T.  22  N.,  R.  64  E., 

Sec.  4,  W^SWyaSWyaSEVa; 

Sec.  9,  NEVaNEVaNEVaNWya, 
NWyaNWyaNWyaNEya. 

The  above-described  land,  comprising 
10  acres,  is  being  offered  as  a  direct, 
non-competitive  sale  to  Lyman  J, 
Rosenlund,  owner  of  the  adjoining  tract 
and  improvements  on  the  sale  tract. 

In  1957,  Mr.  Rosenlund  purchased  5 
acres  of  land  which  he  mistakenly 
believed  included  a  service  station-bar 
and  out  buildings.  It  was  later 
determined  that  the  improvements  were 
on  public  land  immediately  east  of  the 
land  he  had  purchased.  Disposal  by 
direct  sale,  rather  than  public  auction, 
will  legalize  his  occupancy  of  the  land, 
protect  his  equity  investment  in  the 
improvements  on  the  land,  and 
eliminate  an  undue  hardship  if  he  were 
compelled  to  remove  or  otherwise 
dispose  of  the  improvements. 

'The  sale  will  resolve  a  complicated 
trespass  situation.  The  lands  have  not 
been  used  and  are  not  required  for  any 
federal  purpose.  Disposal  would  best 
serve  the  public  interest.  The  sale  is 
consistent  with  the  Bureau’s  planning 
system. 

The  land  will  not  be  offered  for  sale 
for  at  least  60  days  after  the  date  of  this 
notice. 

Patent,  when  issued,  will  contain  the 
following  reservations: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890,  26  Stat.  391;  43  U.S.C.  945. 

2.  All  mineral  deposits  in  the  lands  so 
patented,  and  to  it.  or  persons 
authorized  by  it,  the  right  to  prospect, 
mine,  and  remove  such  deposits  from 
the  same  imder  applicable  law  and  such 
regulations  as  the  Secretary  of  the 
Interior  may  prescribe. 

And  will  be  subject  to: 

1.  A  right-of-way  for  White  Pine 
County  Road  No.  18  which  traverses 
section  9. 

2.  Those  rights  for  highway  purposes 
which  have  been  granted  to  the  State  of 
Nevada,  Department  of  Highways,  its 
successors  or  assigns,  by  permit  No. 
CC-022968,  under  the  Act  of  November 
9. 1921,  (42  Stat.  212). 
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3.  Those  rights  for  powerline  purposes 
which  have  been  granted  to  Mt.  Wheeler 
Power.  Inc.,  its  successors  or  assigns,  by 
permit  No.  N-5485  under  the  Act  or 
March  4. 1911  (36  Stat  1253, 43  U.S.C. 
961). 

4.  Those  rights  granted  by  oil  and  gas 
lease,  N-9398,  made  under  Section  29  of 
the  Act  of  February  25, 1920, 41  Stat.  437 
and  the  Act  of  March  4, 1933, 47  Stat 
1570.  This  patent  is  issued  subject  to  the 
right  of  the  prior  permittee  or  lessee  to 
use  so  much  of  the  surface  of  said  land 
as  is  required  for  oil  and  gas  exploration 
and  development  operations,  without 
compensation  to  the  patentee  for 
damages  resulting  from  proper  oil  and 
gas  operations,  for  the  duration  of  oil 
and  gas  lease,  N-9398,  and  any 
authorized  extension  of  that  lease.  Upon 
termination  or  relinquishment  of  said  oil 
and  gas  lease,  this  reservation  shall 
terminate. 

5.  Those  rights  granted  by  geothermal 
lease,  N-14981,  made  under  the 
Geothermal  Steam  Act  of  1970,  84  StaL 
1566:  30  U.S.C.  1001-1025.  This  patent  is 
issued  subject  to  the  right  of  the  prior 
permittee  or  lessee  to  use  so  much  of  the 
surface  of  said  land  as  is  required  for 
geothermal  exploration  and 
development  operations,  without 
compensation  to  the  patentee  for 
damages  resulting  from  proper 
geothermal  operations,  for  die  duration 
of  geothermal  lease,  N-14981,  and  any 
authorized  extension  of  that  lease.  Upon 
termination  or  relinquishment  of  said 
geothermal  lease,  this  reservation  shall 
terminate. 

6.  Those  rights  granted  by  geothermal 
lease,  N-14982,  made  under  the 
Geothermal  Steam  Act  of  1970, 84  Stat 
1566;  30  U.S.C  1001-1025.  This  patent  is 
issued  subject  to  the  right  of  the  prior 
permittee  or  lessee  to  use  so  much  of  the 
surface  of  said  land  as  is  required  for 
geothermal  exploration  and 
development  operations,  without 
compensation  to  the  patentee  for 
damages  resulting  from  proper 
geothermal  operations,  for  the  duration 
of  geothermal  lease,  N-14982,  and  any 
authorized  extension  of  that  lease.  Upon 
termination  or  relinquishment  of  said 
geothermal  lease,  this  reservation  shall 
terminate. 

Detailed  information  concerning  the 
sale  is  available  for  review  at  the 
Nevada  State  Office,  300  Booth  Street, 
Reno,  Nevada. 

For  a  period  of  45  days,  interested 
parties  may  submit  comments  to  the 
Secretary  of  the  Interior,  BLM-320, 
Washington,  D.C.  20240.  Any  adverse 
comments  will  be  evaluated  by  the 
Secretary,  who  may  vacate  or  modify 
this  realty  action  and  issue  a  final 
determination.  In  the  absence  of  any 


action  by  the  Secretary,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior  and  the  required  payment,  plus 
the  cost  of  publishing  the  notice,  shall  be 
requested  of  Mr.  Rosenlund.  Such 
payment  in  full,  is  in  accordance  with 
43  CFR  1822.1-2. 

Wm.  J.  Malencik, 

Chief,  Division  of  Technical  Services. 

(FR  Doc.  80-20794  Filed  7-10-80;  8:45  am) 

BILUNO  CODE  4310-84-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Notice  No.  187] 

Assignment  of  Hearings 

July  2, 1980. 

Cases  assigned  for  hearing, 
postponement,  cancellation  or  oral 
argument  appear  below  and  will  be 
published  only  once.  This  list  contains 
prospective  assignments  only  and  does 
not  include  cases  previously  assigned 
hearing  dates.  The  hearings  will  be  on 
the  issues  as  presently  reflected  in  the 
Official  Docket  of  the  Commission.  An 
attempt  will  be  made  to  publish  notices 
of  cancellation  of  hearings  as  promptly 
as  possible,  but  interested  parties 
should  take  appropriate  steps  to  insure 
that  they  are  notified  of  cancellation  or 
postponements  of  hearings  in  which 
they  are  interested. 

No.  MC-102567  (Sub-No.  226F). 

McNair  Transport,  Inc.,  now  being 
assigned  for  hearing  on  October  21, 1980 
(2  weeks]  at  Houston,  TX  at  the  Lamar 
Hotel,  Main  Street  at  Lamar  Avenue. 

No.  MC-124887  (Sub-No.  7lF).  Shelton 
Trucking  Service.  Inc.,  is  transferred  to 
Modified  Procedme. 

No.  MC-66746  (Sub-No.  23F),  Shippers 
Express,  Inc.,  now  being  assigned  for 
hearing  on  September  16, 1980  (9  days) 
at  Jackson,  MS  location  of  hearing  room 
will  be  designated  later. 

No.  MC-82109  (Sub-No.  5F),  Louis  P. 
Cote,  Inc.,  is  transferred  to  Modified 
Procedure. 

No.  MC-121254  (Sub-No.  2F).  O'Leaiy 
Transportation  Co.,  Inc.,  is  postponed 
indefinitely. 

No.  MC  2754  (Sub-No.  30F).  Neuendorf 
Transportation  Company,  now  assigned 
for  continued  hearing  on  July  8. 1980  (4 
Days),  at  the  Concourse  Hotel,  1  West 
Dayton,  Madison,  WI. 

No.  MC  125433  (Sub-No.  267^,  F-B 
Truck  Line  Company,  now  assigned  for 
hearings  on  July  14, 1980  at  Chicago,  IL. 
is  canceled  and  Application  Dismissed. 

No.  MC  114211  (Sub-No.  411F), 

Warren  Transport,  Inc.,  now  assigned 
for  hearing  on  June  18, 1980  at 


Washington,  DC.,  is  canceled  and 
transferred  to  Modified  Procedure. 

No.  MC  121598  (Sub-No.  TF), 

Shelbyville  Express,  Inc.,  transferred  to 
Modified  Procedure. 

No.  MC  135070  (Sub-No.  48F).  Jay 
Lines.  Inc.,  now  assigned  for  hearing  on 
July  9. 1980  at  Chicago,  IL  is  canceled 
and  transferred  to  Modified  Procedure. 

No.  MC  69116  (Sub-No.  232F),  Spector 
Industries,  Inc.  d/b/a/  Spector  Freight 
System,  now  assigned  for  hearing  on 
July  14, 1980  at  Washington,  DC.,  is 
canceled  and  transferred  to  Modified 
Procedure. 

No.  MC  682  (Sub-No.  161^,  Burnham 
Van  Lines,  Inc.,  now  assigned  for 
hearing  on  July  15, 1980  at  Atlanta,  GA., 
is  canceled  and  Application  Dismissed. 

No.  MC  4963  (Sub-No.  67F),  Jones 
Motor  Company,  Inc.,  now  assigned  for 
hearing  on  June  30, 1980  at  Washington, 
DC.,  is  canceled. 

No.  MC  114569  (Sub-No.  314F].  Shaffer 
Trucking,  Inc.,  transferred  to  Modified 
Procedure. 

No.  MC  119573  (Sub-No.  15F).  Watkins 
Trucking.  Inc.,  transferred  to  Modified 
Procedure. 

No.  MC  111545  (Sub-No.  286F),  Home 
Transportation  Company,  Inc^ 
Application  Dismissed. 

No.  MC  57239  (Sub-No.  45F),  Renner’s 
Express,  Inc.,  now  assigned  for  hearing 
on  July  21. 1980  at  Indianapolis,  IN.,  is 
CEmceled  and  transferred  to  Modified 
Procedure. 

No.  MC  144122  (Sub-No.  50F).  Carretta 
Trucking,  Inc.,  now  assigned  for  hearing 
on  July  22, 1980  will  be  held  in  Room  No. 
F-2220,  Federal  Buildiiig,  26  Federal 
Plaza,  New  York,  NY. 

No.  MC  59655  (Sub-No.  20F).  Sheehan 
Carriers,  Inc.,  now  assigned  for  hearing 
on  July  23, 1980  will  be  held  in  Room  No. 
F-2220,  Federal  Building,  26  Federal 
plaza.  New  York,  NY. 

No.  MC  61129  (Sub-No.  8^.  B  &  H 
Freight  lines,  Inc.,  now  assigned  for 
hearing,  on  July  7, 1980  at  Kansas  City, 
MO.,  is  canceled  and  reassigned  for 
hearing  on  July  29. 1980  (1  Week),  at  the 
Holiday  Inn,  At  the  Junction  of  Ii^ssouri. 
Highway  13  and  US  Highway  50, 
Warrensburg,  MO. 

No.  MC  103051  (Sub-No.  479F).  Fleet 
Trcmsport  Company,  Inc.,  transferred  to 
Modified  Procedure. 

No.  MC  118318  (Sub-No.  44F).  IDA- 
CAL  Freight  Lines,  Inc.,  now  being 
assigned  for  hearing  on  September  11, 
1980  (2  Days),  at  Boise,  ID.  in  a  hearing 
room  to  be  designated  later. 

No.  MC  42710  (Sub-No.  15F),  Ben’s 
lYansfer  &  Storage  Company,  Inc.,  now 
being  assigned  for  hearing  on  September 
15, 1980  (5  Days),  at  Boise.  ID.  in  a 
hearing  room  to  be  designated  later. 
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No.  MC 144122  (Sub-No.  48F),  Carretta 
Trucking,  Inc.,  now  assigned  for  hearing 
on  July  15, 1980  will  be  held  in  Meeting 
Room  “A",  Fort  Worth  Public  Library, 

300  Taylor  Street,  Fort  Worth,  TX. 

No.  MC  121658  (Sub-No.  13F),  Steve  D. 
Thompson  Trucking,  Inc.,  now  assigned 
for  hearing  on  July  7, 1980  at  Ft.  Worth, 
TX.,  is  canceled  and  reassigned  for 
hearing  on  July  7, 1980  (5  Days),  at  the 
Le  Baron  Hotel,  1055  Regal  Road,  Dallas, 
TX.,  and  continued  to  July  14, 1980  (5 
Days),  at  the  Ramada  Inn,  U.S.  Highway 
165  Bypass,  Monroe,  LA. 

No.  MC  145588  (Sub-No.  13F),  Gulf 
Mid-Western,  Inc.,  now  assigned  for 
hearing  on  July  17, 1980  will  be  held  in 
Meeting  Room  “A”,  Fort  Worth  Public 
Library,  300  Taylor  Street,  Fort  Worth, 
TX. 

No.  MC  121654  (Sub-No.  27F),  Coastal 
Transport  &  Trading  Company,  now 
assigned  for  hearing  on  July  9, 1980  at 
Jacksonville,  FL,  is  canceled  and 
reassigned  for  hearing  on  July  9, 1980  (1 
Day),  at  the  Desoto  Hilton  Hotel,  15  East 
Liberty  Street,  Savannah,  GA. 

No.  MC  52709  (Sub-No.  383F),  Ringsby 
Truck  Lines,  Inc.,  now  assigned  for 
hearing  on  September  15, 1980  at 
Missoula,  MT.,  is  canceled  and 
reassigned  for  hearing  on  September  15, 
1980  (5  Days),  at  Spokane,  WA  in  a 
hearing  room  to  be  designated  later. 

No.  MC  61470  (Sub-No.  6F),  Bryan 
Truck  Line,  Inc.,  now  assigned  for 
hearing  on  July  9, 1980  at  Detroit,  ML,  is 
postponed  to  September  10, 1980  (3 
Days),  at  Detroit,  ML,  in  a  hearing  room 
to  be  designated  later. 

No.  MC  24379  (Sub-No.  54F),  Long 
Transportation  Company,  now  assigned 
for  hearing  on  July  14, 1980  at  Detroit, 

ML,  is  postponed  to  September  15, 1980 
(5  Days),  at  Detroit,  ML,  in  a  hearing 
room  to  be  designated  later. 

No.  MC  71478  (Sub-No.  45F),  The 
Chief  Freight  Lines  Company,  now 
assigned  for  continued  hearing  on  July 

21. 1980  at  11:00  a.m.  local  time  at  the 
Offices  of  the  Interstate  Commerce 
Commission  in  Washington,  DC. 

No.  MC  147167  F,  T.  C.  Spires.  Inc., 
now  being  assigned  for  hearing  on 
September  24, 1980  (3  Days),  at 
•  Cincinnati,  OH.,  in  a  hearing  room  to  be 
designated  later. 

No.  MC  133541  (Sub-No.  8F). 

McKibben  Motor  Service,  Inc.,  now 
being  assigned  for  hearing  on  September 

29. 1980  (2  Days),  at  Cincinnati,  OH.,  in  a 
hearing  room  to  be  designated  later. 

No.  MC  119441  (Sub-No.  50F),  Baker 
Hi- Way  Express,  Inc.,  now  being 
assigned  for  hearing  on  October  1, 1980 
(3  Days),  at  Cincinnati,  OH.,  in  a  hearing 
room  to  be  designated  later. 


No.  MC  145588  (Sub-No.  12F),  Gulf 
Mid-Western,  Inc.,  now  being  assigned 
for  hearing  on  September  9, 1980  (1 
Day),  at  Ft.  Worth,  TX.,  in  a  hearing 
room  to  be  designated  later. 

No.  MC  135070  (Sub-No.  58F),  Jay 
Lines,  Inc.,  now  being  assigned  for 
hearing  on  September  10, 1980  (3  Days), 
at  Ft.  Worth,  TX.,  in  a  hearing  room  to 
be  designated  later. 

No.  MC  52727  (Sub-No.  3F).  Ray 
Bellew,  Inc.,  now  being  assigned  for 
hearing  on  September  15, 1980  (5  Days), 
at  Ft.  Worth,  TX.,  in  a  hearing  room  to 
be  designated  later. 

No.  MC  136711  (Sub-No.  40F). 
McCorkle  Truck  Line,  Inc.,  is  transferred 
to  ModiHed  Procedure. 

No.  MC  134755  (Sub-No.  192F), 

Charter  Express,  Inc.,  is  transferred  to 
Modified  ftocedure. 

No.  MC  142252  (Sub-No.  2F),  C.  White 
&  Son,  Inc.,  now  assigned  for  hearing  on 
July  10, 1980  at  Boston,  MA.  is  canceled 
and  transferred  to  Modified  Procedure. 
Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  80-20666  Filed  7-10-80  8:45  ani| 
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[Docket  No.  AB-43  (Sub-No.  45F)] 

Illinois  Central  Gulf  Railroad  Co.; 
Abandonment  Between  Rio,  La,  and 
Lexie,  MS,  in  Washington  Parish,  La, 
and  Waithaii  County,  MS 

Notice  is  hereby  given  pursuant  to  49 
U.S.C.  10903  that  by  a  decision  decided 
April  30, 1980,  a  finding,  which  is 
administratively  final,  was  made  by  the 
Administrative  Law  Judge,  stating  that, 
the  present  and  future  public 
convenience  and  necessity  permit  the 
abandonment  by  the  Illinois  Central 
Gulf  Railroad  Company  and  New 
Orleans  Great  Northern  Railway 
Company  of  those  portions  of  the  line  of 
railroad,  and  operations  thereof, 
extending  from  milepost  64.8  near  Rio, 
Washington  Parish,  LA,  to  milepost 
102.0  near  Lexie,  Walthall  County,  MS,  a 
distance  of  37.2  miles  including  all  yard 
and  sidetracks,  subject  to  the  conditions 
for  the  protection  of  employees 
discussed  in  Oregon  Short  Line  R.  Co. — 
Abandonment  Goshen,  360 1.C.C.  91 
(1979),  and  further  that  applicant  shall 
keep  intact  all  of  the  right-of-way 
underlying  the  track,  including  all  the 
bridges  and  culverts  for  a  period  of  102 
days  from  June  2, 1980,  to  permit  any 
state  or  local  government  agency  or 
other  interested  party  to  negotiate  the 
acquisition  for  public  use  of  all  or  any 
portion  of  the  right-of-way.  A  certificate 
of  abandonment  will  be  issued  to  the 


Illinois  Central  Gulf  Railroad  Company 
based  on  the  above-described  finding  of 
abandonment,  30  days  after  publication 
of  this  notice,  unless  within  30  days 
from  the  date  of  publication,  the 
Commission  further  finds  that: 

(1)  A  financially  responsible  person 
(including  a  government  entity)  has  offered 
financial  assistance  (in  the  form  of  a  rail 
service  continuation  payment)  to  enable  the 
rail  service  involved  to  be  continued.  The 
offer  must  be  filed  and  served  no  later  than 
15  days  after  publication  of  this  Notice;  and 

(2)  it  is  likely  that  such  proffered  assistance 
would: 

(a)  Cover  the  difference  between  the 
revenues  which  are  attributable  to  such 
line  of  railroad  and  the  avoidable  cost  of 
providing  rail  freight  service  on  such  line, 
together  with  a  reasonable  return  on  the 
value  of  such  line,  or 

(b)  Cover  the  acquisition  cost  of  all  or  any 
portion  of  such  line  of  railroad. 

If  the  Commission  so  finds,  the 
issuance  of  a  certiHcate  of  abandonment 
will  be  postponed  for  such  reasonable 
time,  not  to  exceed  6  months,  as  is 
necessary  to  enable  such  person  or 
entity  to  enter  into  a  binding  agreement, 
with  the  carrier  seeking  such 
abandonment,  to  provide  such 
assistance  or  to  purchase  such  line  and 
to  provide  for  the  continued  operation  of 
rail  service  over  such  line.  Upon 
notification  to  the  Commission  of  the 
execution  of  such  an  assistance  or 
acquisition  and  operating  agreement,  the 
Commission  shall  postpone  the  issuance 
of  such  a  certificate  for  such  period  of 
time  as  such  an  agreement  (including 
any  extensions  or  modifications)  is  in 
effect.  Information  and  procedures  . 
regarding  the  financial  assistance  for 
continued  rail  service  or  the  acquisition 
of  the  involved  rail  line  are  contained  in 
the  Notice  of  the  Commission  entitled 
“Procedures  for  Pending  Rail 
Abandonment  Cases”  published  in  the 
Federal  Register  on  March  31, 1976,  at  41 
FR 13691,  as  amended  by  publication  of 
May  10, 1978,  at  43  FR  20072.  All 
interested  persons  are  advised  to  follow 
the  instructions  contained  therein  as 
well  as  the  instructions  contained  in  the 
above-referenced  decision. 

Agatha  L.  Mergenovich 
Secretary. 

|FR  Doc.  80-20669  Filed  7-10-80:  8:45  am| 

BILLING  CODE  7035-01-M 


Federal  Register  /  Vol.  45,  No.  135  /  Friday,  July  11,  1980-/  Notices 


46917 


[Finance  Docket  Nos.  29303  (Sub-No.  1), 
293701 

Montana  Railway  Corp.;  Purchase 
(Portion) — Chicago,  Milwaukee,  St 
Paul,  &  Pacific  Railroad  Co.  (Richard  B. 
Ogilvie,  Trustee)  and  Union  Pacific 
Railroad  Co.  and  Oregon-Washington 
Railroad  &  Navigation  Co.;  Purchase 
(Portion)— Chicago,  Milwaukee,  St 
Paul,  and  Pacific  Railroad  Co.  (Richard 
B.  Ogilvie,  Trustee) 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  Corrected  Decision. 

summary:  The  Commission  is  correcting 
its  decision,  published  on  June  25, 1980, 
at  45  FR  42889,  dated  June  20, 1980, 
accepting  the  application  of  the 
Montana  Railway  Corporation  and  the 
Union  Pacific  Railroad  Company  and 
Oregon — Washington  Railroad  & 
Navigation  Company  to  purchase 
certain  properties  of  the  Chicago, 
Milwaukee,  St.  Paul,  dnd  Pacific 
Railroad  Company. 

DATES:  This  decision  shall  be  effective 
on  the  date  it  is  served.  / 

FOR  FURTHER  INFORMATION  CONTACT. 
Ellen  D.  Hanson,  (202)  275-6454. 
SUPPLEMENTAL  INFORMATION:  By 
decision  dated  June  20, 1980,  published 
on  June  25, 1980,  at  45  FR  42889,  the 
Commission  accepted  for  consideration 
the  applications  of  the  Montana  Railway 
Corporation  and  the  Union  Pacific 
Railroad  Company  and  Oregon— 
Washington  Railroad  &  Navigation 
Company  (UP)  to  purchase  certain 
properties  of  the  Chicago.  Milwaukee, 

St.  Paul,  and  Pacific  Railroad  Company, 
located  in  the  states  of  WA,  ID,  and  MT. 
Inadvertently,  ordering  paragraph 
number  2  stated  the  incorrect  docket 
number  for  UP's  application. 

Ordering  paragraph  number  2,  on  page 
42890  should  be  changed  to  read  as 
follows: 

2.  The  application  in  Finance  Docket 
No.  29370  is  accepted  for  consideration. 
Agatha  L.  Mergenovich, 

Secretary 

|FR  Doc.  80-20670  Filed  7-10-60:  6:45  am| 

BIUJNG  CODE  7035-01-M 


(Finance  Docket  No.  29340  (Sub-No.  1)1 

Norfolk  and  Western  Railway  Co.; 
Trackage  Rights— Over  Consolidated 
Rail  Corp.  and  Illinois  Central  Gulf 
Railroad  Co. 

NORFOLK  AND  WESTERN 
RAILWAY  COMPANY  (NW),  8  North 
Jefferson  Street,  Roanoke,  VA  24042, 
represented  by  John  S.  Shannon,  Vice 
President — Law,  Norfolk  and  Western 
Railway  Company,  Roanoke,  VA  24042, 


hereby  gives  notice  that  on  the  17th  day 
of  June,  1980,  it  filed  with  the  Interstate 
Commerce  Commission  at  Washington, 
DC,  an  application  pursuant  to  49  U.S.C, 
11343  for  authority  to  acquire  trackage 
rights  over  the  tracks  of  Consolidated 
Rail  Corporation  (Conrail)  extending 
between  milepost  115.4  at  Main  Street  in 
Urbana,  IL  and  milepost  118.5  at 
Randolph  Street  in  (Champaign,  IL,  a 
distance  of  approximately  3.1  miles,  and 
over  the  tracks  of  Illinois  Central  Gulf 
Railroad  Company  (ICG)  between 
milepost  0.48  at  Randolph  Street  and 
milepost  1.06  just  east  of  Prospect 
Avenue,  all  in  Champaign,  IL,  a  distance 
of  approximately  .58  miles.  The  trackage 
rights  will  be  bridge  rights  only. 

Applicant  is  operating  under  Service 
Order  No.  1470  served  May  9, 1980. 

In  accordance  with  the  Commission’s 
regulations  (49  CFR  1108.8)  in  Ex  Parte 
No.  55  (Sub-No.  4),  Implementation — 
NaVl  Environm.ental  Policy  Act,  1969, 

352 1.C.C.  451  (1976),  any  protests  may 
include  a  statement  indicating  the 
presence  or  absence  of  any  effect  of  the 
requested  Commission  action  on  the 
quality  of  the  human  environment.  If 
any  such  effect  is  alleged  to  be  present, 
the  statement  shall  indicate  with 
specific  data  the  exact  nature  and 
degree  of  the  anticipated  impact.  See 
Implementation — Nat  'I  En  vironmental 
Policy  Act,  1969,  supra,  at  p.  487. 

Interested  persons  may  participate 
formally  in  a  proceeding  by  submitting 
written  comments  regarding  the 
application.  Such  submissions  shall 
indicate  the  proceeding  designation 
Finance  Docket  No.  29340  (Sub-No.  1) 
and  the  original  and  two  copies  thereof 
shall  be  filed  with  the  Secretary, 
Interstate  Commerce  Commission, 
Washington,  DC  20424,  not  later  than  45 
days  after  the  date  notice  of  the  filing  of 
the  application  is  published  in  the 
Federal  Register.  Such  written 
comments  shall  include  the  following: 
the  person’s  position,  e.g.,  party 
protestant  or  party  in  support,  regarding 
the  proposed  transaction;  specific 
reasons  why  approval  would  or  would 
not  be  in  the  public  interest;  and  a 
request  for  oral  hearing  if  one  is  desired. 
Additionally,  interested  persons  who  do 
not  intend  to  formally  participate  in  a 
proceeding  but  who  desire  to  comment 
thereon,  may  file  such  statements  and 
information  as  they  may  desire,  subject 
to  the  filing  and  service  requirements 
specified  herein.  Persons  submitting 
written  comments  to  the  Commission 
shall,  at  the  same  time,  serve  copies  of 
such  written  comments  upon  the 
applicant,  the  Secretary  of 


Transportation  and  the  Attorney 
General. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  80-20667  Filed  7-10-80: 8:45  ani| 
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[Finance  Docket  No.  29197F] 

Pend  Oreille  Valley  Railroad,  Inc.; 
Operation  of  a  Line  of  Railroad  in  Pend 
Oreille  County,  Wash. 

PEND  OREILLE  VALLEY  RAILROAD, 
INC.,  represented  by  Fritz  R.  Kahn, 
Esquire  and  Steven  H.  Dome,  Esquire, 
Vemer,  Liipfert,  Bernhard  and 
McPherson,  1660  L  Street,  N.W.,  Suite 
1100,  Washington,  DC  20036,  hereby 
gives  notice  that  on  the  9th  day  of 
December,  1979,  it  filed  with  the 
Interstate  Commerce  Commission  at 
Washington,  DC,  an  application 
pursuant  to  49  U.S.C.  10901  for  authority 
to  operate  a  line  of  railroad  formerly 
owned  and  operated  by  the  bankrupt 
Chicago,  Milwaukee,  St.  Paul  and  Pacific 
Railroad  Company  (MILW). 

The  line  begins  at  milepost  43.6  at 
Newport,  Pend  Oreille  County,  WA,  and 
extends  in  a  northwesterly  direction  to 
milepost  104.7  at  Metaline  Falls,  Pend 
Oreille  County,  WA  for  a  total  fo  61.1 
miles. 

Applicant  is  a  wholly-owned 
subsidiary  of  Kyle  Railways,  Inc.,  and  is 
operating  under  Service  Order  No.  1399, ' 
served  September  26, 1979.  This 
proceeding  is  directly  related  to  Finance 
Docket  No.  29198  (Sub-No.  1). 

In  the  opinion  of  the  applicant,  the 
granting  of  the  authority  sought  will  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Environmental  Policy 
Act  of  1969.  In  accordance  with  the 
Commission’s  regulations  (49  CFR 
1108.8)  in  Ex  Parte  No.  55  (Sub-No.  4), 
Implementation — Nat’l  Environmental 
Policy  Act.  1969,  352 1.C.C.  451  (1976), 
any  protests  may  include  a  statement 
indicating  the  presence  or  absence  of 
any  effect  of  the  requested  Commission 
action  on  the  quality  of  the  human 
environment.  If  any  such  effect  is 
alleged  to  be  present,  the  statement 
shall  indicate  with  specific  data  the 
exact  nature  and  degree  of  the 
anticipated  impact.  See 
Implementation — Nat' I  Environmental 
Policy  Act,  1969,  supra,  at  p.  487. 

Pursuant  to  the  provisions  of  the 
Interstate  Commerce  Act,  as  amended, 
the  proceeding  will  be  handled  without 
public  hearings  unless  comments  in 
support  or  opposition  on  such 
application  are  filed  with  the  Secretary, 
Interstate  Commerce  Commission,  12th 
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and  Constitution  Avenue,  N.W„ 
Washington,  DC  20423,  and  the 
aforementioned  counsel  for  applicant, 
within  30  days  after  date  of  &st 
publication  in  a  newspaper  of  general 
circulation.  Any  interested  person  is 
entitled  to  recommend  to  the 
Commission  that  it  approve,  disapprove, 
or  take  any  other  specked  action  with 
respect  to  such  application. 

Agatha  L  Mergenovich, 

Secretary. 

|FR  Doc.  80-20668  Filed  7-10-80: 8:45  am] 

BILUNQ  CODE  703S-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-S81 

Certain  Surveying  Devices; 

Commission  Determination  and  Order 

Notice  is  hereby  given  that  the 
Commission,  upon  consideration  of  the 
presiding  officer’s  recommended 
determination  and  the  record  in  this 
proceeding,  investigation  No.  337-TA- 
68,  Certain  Surveying  Devices,  has 
determined  (Chairman  Alberger  and 
Commissioner  Stem  dissenting)  that 
there  is  a  violation  of  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337}  in  the 
importation  or  sale  of  certain  surveying 
devices  which  infringe  the  sole  claim  of 
U.S.  Letters  Patent  3,172,205,  and  has 
ordered  that  infiinging  siuveying 
devices  be  excluded  fitim  entry  into  the 
United  States  for  the  term  of  the  patent 
(until  Mar.  9, 1982),  unless  the 
importation  is  liceiued  by  the  patent 
owner.  The  Commission  also  ordered 
that  the  surveying  devices  ordered  to  be 
excluded  from  entry  are  entitled  to  entry 
into  the  United  States  under  bond  in  the 
amount  of  32  percent  ad  valorem  during 
the  period  that  this  action  is  pending 
before  the  President 

The  Commission’s  orde^  is  effective 
on  the  date  of  publication  of  this  notice 
in  the  Federal  Register  (July  11. 1980). 
Any  party  wishing  to  petition  for 
reconsideration  must  do  so  within 
fourteen  (14)  days  of  service  of  the 
Commission  determination.  Such 
petitions  must  be  in  accord  with  §  210.56 
of  the  Commission  rules  (19  CFR  210.56). 
Any  person  adversely  affected  by  a  ^al 
Commission  determination  may  appeal 
such  determination  to  the  United  States 
Court  of  Customs  and  Patent  Appeals. 

Copies  of  the  Commission’s 
Determination,  Order,  and 
Memorandum  Opinion  (USITC 
Publication  1085,  July  1980)  are  available 
to  the  public  during  official  working 
hours  at  the  Office  of  the  Secretary, 
United  States  International  Trade 
Commission,  701 E  Street,  NW., 


Washington,  D.C  20436,  telephone  (202) 
523-0161.  Notice  of  the  institution  of  the 
Commission’s  investigation  was 
published  in  the  Federal  Register  of  July 
5, 1979  (44  FR  39315). 

By  order  of  the  Commission. 

Issued:  July  7, 1960. 

Kenneth  R.  Mason, 

Secretary. 

[FR  Do&  80-20871  Filed  7-10-80: 8:45  am] 

BILUNQ  CODE  7D20-02-M 


DEPARTMENT  OF  JUSTICE 
Attorney  General 

Proposed  Consent  Decree  in  Action 
To  Enjoin  Violatlone  of  an  NPDES 
Permit  by  Barnes  Worsteds,  inc. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  June  4, 1980,  a 
proposed  consent  decree  in  United 
States  V.  Bames  Worsteds,  Inc.  (D. 

Mass.  No.  75-4304-T),  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Massachusetts.  *1116  proposed 
consent  decree  covers  a  textile  mill  in 
Massachusetts,  and  it  requires  the 
corporation  to  bring  its  textile  mill  into 
compliance  with  its  permit  and  the 
requirements  of  the  Clean  Water  Act.  In 
addition,  it  provides  for  payment  of  a 
civil  penalty  to  the  United  States  in  the 
amount  of  $500  for  each  calendar  day 
after  the  effective  date  of  this  decree 
that  it  fails  to  comply  with  said  permit. 

The  proposed  consent  decree  may  be 
examined  at  the  Clerk’s  office,  U.S.  Post 
Office  and  Courthouse,  Congress  Street, 
Boston,  Massachusetts  02109  and  at  the 
Pollution  Control  Section,  Land  and 
Natural  Resources  Division  of  the 
Department  of  Justice,  Room  2644,  Ninth 
and  Pemuylvania  Avenue,  N.W., 
Washington,  D.C.  20530.  A  copy  of  the 
proposed  decree  may  be  obtained  in 
person  or  by  mail  from  the  Pcdlution 
Control  Section,  Land  and  Natural 
Division,  Department  of  Justice. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  until  August 
11, 1980.  Comments  should  be  addressed 
to  the  Deputy  Assistant  Attorney 
General,  Land  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Bames 
Worsteds,  Inc.  (D.  Mass.  No.  75-4304-T), 
D.  J.  Ref.  90-5-1-1-471. 

Angus  MacBeth, 

Deputy  Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

[FR  Doc.  80-20795  Filed  7-10-80: 8:45  am] 

BILUNQ  CODE  441(H)1-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

[Docket  No.  M-80-58-M1 

Cargill  Inc.;  Petition  for  Modification  of 
Application  of  Mandatory  Safety 
Standard 

Cargill  incorporated.  Post  Office  Box 
339,  Patterson,  Louisiana  70392  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  57.21-46  (gassy  mines-ventilation) 
to  its  Belle  Isle  Mine  located  in  St.  Mary 
Parish,  Louisiana,  in  accordance  with 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petitioner  is  mining  domal  salt. 
Because  of  the  geologic  structi^  of  the 
domal  salt  formation  there  are  no 
physical  restrictions  on  heading 
dimensions  or  types  of  mining  ~ 
equipment  used  The  mine  was  designed 
with  80  foot  floor-to-ceiling  heights 
having  pillar  dimensions  based  on  a 
width  to  height  ratio  of  2  to  1  so  that 
large  equipment  could  be  used 
effectively.  The  design  and  operation  is 
a  departure  from  conventional  mining 
and  is  unique  to  salt  domal  mining. 

2.  The  petitioner’s  mine  was  classified 
gassy  in  June  1979,  and  it  is  now  subject 
to  all  of  ffie  mandatory  standards  of  30 
CFR  57.21.  'These  standards,  the 
petitioner  alleges,  do  not  allow  for 
mining  on  the  scale  and  dimensions 
practiced  by  the  petitioner.  Application 
of  these  standards  to  the  petitioner’s 
mine  would  necessitate  redesign  of  the 
mine,  methods  of  operation,  and  limit 
the  size  of  equipment  used.  For  example, 
either  the  width  to  height  ratio  of  2:1  for 
pillar  dimensions  would  have  to  be 
reduced  to  a  less  safe  ratio  of  1.25:1,  or 
the  roof  height  would  have  to  be  limited 
to  50  feet  under  30  CFR  57.21-46,  and 
heading  widths  would  have  to  be  held  to 
a  maximum  of  40  to  50  feet  Thus,  its 
large  50  ton  haulage  units  and  front-end 
loaders  of  12  yards  capacity  would  be 
rendered  unusable. 

3.  As  an  alternative  to  the  application 
of  30  CFR  57.21-46,  the  petitioner 
proposes  to: 

a.  Make  crosscuts  at  intervals  that 
will  result  in  centerline  distances  of 
approximately  230  feet  for  those 
crosscuts  made  between  rooms  with 
such  room  widths  and  crosscut  width 
being  approximately  70  feet  in  distance; 

b.  Make  crosscuts  in  accordance  with 
the  mine  plan  at  the  earliest  opportunity 
without  requiring  the  crosscut  to  hole 
through  before  advancing  the  room  face 
35  feet  beyond  the  next  centerline. 

c.  Perform  face  advance  blasting  with 
no  miners  underground. 


Federal  Renter  /  Vol.  45,  No.  135  /  Friday,  July  11,  1980  /  Notices 


46919 


d.  Use  only  permissible  equipment 
during  periods  when  drilling  and  cutting 
are  being  done.  The  permissible 
equipment  will  contain  methane 
monitoring  devices  allowing  electrical 
de-energization  of  such  equipment. 

e.  Provide  suitable  means  of  face 
ventilation  diuing  all  drilling  and  cutting 
activities. 

f.  Perform  periodic  methane  spot 
checks  of  the  ventilation  air  streams 
during  cutting  and  drilling  operations. 
Reco^s  of  such  methane  spot  checks 
will  be  kept  and  be  available  to  any 
interested  person. 

6.  The  described  alternative  to 
application  of  30  CFR  57.21-46  will 
achieve  the  same  result  as  the 
mandatory  standard  and  it  will  at  all 
times  guarantee  the  miners  no  less  than 
the  same  measure  of  protection  afforded 
by  the  standard,  the  petitioner  states. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
August  11, 1980.  Comments  must  be  filed 
with  the  Office  of  Standards, 

Regulations  and  Variances.  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  June  27, 1980. 

Frank  A.  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances, 

(FR  Doc.  80-20514  Filed  7-10-80;  8:45  am] 

BILUNO  CODE  4S10-43-M 


[Docket  No.  M-80-93-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company 
(Consol).  Consol  Plaza,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  mo^fy  the  application  of  30  CFR 
75.1403-9  (criteria-shelter  holes)  to  its 
Humphrey  No.  7  Mine  located  in 
Monongalia  Coimty,  West  Virginia,  in 
accordance  with  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  portal  haulage  track  is  old;  it 
has  been  in  existence  since  1970.  The 
roof  in  crosscuts  shows  extreme 
deterioration.  Workers  engaged  in 
removing  fallen  material,  etc.,  could  be 
exposed  unnecessarily  to  a  hazardous 
roof  condition.  To  establish  shelter  holes 
in  existing  coal  pillars  would  disturb  the 
auxiliary  roof  support  and  create  a 
hazardous  roof  condition. 


2.  As  an  alternative  to  the 
requirements  of  30  CFR  75.1403-9  the 
petitioner  proposes  to  designate  and 
maintain  strategically  located  crosscuts 
having  controllable  roof  conditions  as 
positive  security  areas  along  the  portal 
track.  The  track  will  not  be  used  for  coal 
haulage  at  any  time.  No  person  shall 
enter  this  area  without  permission  from 
the  dispatcher.  If  a  dispatcher  permits  a 
person  to  travel  in  the  area  on  foot, 
haulage  equipment  shall  not  be 
permitted  to  travel  through  this  entry 
until  the  pedestrian  has  i^ormed  the 
dispatcher  that  he  or  she  is  in  the  clear. 
Should  the  operator  of  mobile 
equipment  see  a  pedestrian,  he  or  she 
will  stop  the  equipment  until  the  person 
passes  by  the  equipment,  or  gets  in  the 
clear. 

3.  The  petitioner  states  that  the 
proposed  alternative  procedure  will 
provide  no  less  than  die  same  measure 
of  protection  as  30  CFR  75.1403-9. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
August  11, 1980.  Comments  must  be  filed 
wiA  the  Office  of  Standards, 

Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  Copies  of  the  peidtion 
are  available  for  inspection  at  that 
address. 

Dated:  June  27. 1980. 

Frank  A.  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc  80-20448  Filed  7-10-80;  8:45  am) 

BILLINQ  CODE  4510-43-M 


[Docket  No.  M-80-94-C] 

Emery  Mining  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Emery  Mining  Corporation,  P.O.  Box 
310,  Huntington,  Utah  84528  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1707  (escapeways;  intake  air; 
separation  fiom  belt  and  trolley  haulage 
entries)  to  its  Deer  Creek  Mine  located 
in  Emery  County,  Utah,  in  accordance 
with  section  101(c)  of  the  Federal  Mine 
Safety  and  (iealth  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows; 

1.  Trolley  haulage  is  in  general  use 
throughout  the  petitioner’s  longwall 
mine.  Track  haulage  is  necessary 
because  of  local  softness  of  the  floor 
and  the  heavy  loads  carried.  The 
petitioner  found  battery-powered 
locomotives  to  be  unreliable  and  diesel- 


powered  equipment  was  rejected  by 
miners. 

2.  Adoption  of  trolley  haulage  in  the 
longwall  entries  would  eliminate 
exposure  to  the  present  hazards  of 
unloading  and  reloading  whe\i 
transferring  materials  ^m  one 
transportation  system  to  another.  Also, 
miners  could  be  transported  in  mantrips 
down  the  center  of  the  entry  away  from 
the  hazard  of  rib  sloughage.  In  the  event 
of  an  emergency,  dependable,  speedy, 
and  safe  transportation  would  be 
available  to  personnel. 

3.  The  coal  seam  is  sufficiently  thick 
to  allow  proper  ventilation  through  a 
single  entry  for  adequate  dilution  of 
methane  and  respirable  dust.  Roof 
stresses  can  be  distributed  to  solid 
blocks  of  coal  rather  than  to  chain 
pillars. 

4.  As  an  alternative  to  the  application 
of  30  CFR  75.1707,  the  petitioner 
proposes  to  use  the  escapeway 
ventilated  by  intake  air  as  a  trolley 
haulageway  in  each  longwall  entry 
while  employing  the  following  measures: 

a.  Each  longwall  trolley  system  would 
be  powered  by  a  rectifier  that  is 
separate  from  and  independent  of  the 
general  main  trolley  system,  but  with  an 
alternative  of  receiving  power  from  the 
general  main  trolley  system  through  an 
automatic  circuit  breaker.  ' 

b.  The  longwall  trolley  system  would 
be  energized  and  used  only  after 
persons  in  the  working  section  are 
alerted  by  a  warning  light  The 
motorman  would  telephone  inby 
personnel  to  close  an  interlock  inby 
switch  so  the  outby  switch  could 
energize  the  trolley  system. 

c.  At  the  beginning  of  a  shift,  only  a- 
responsible  person  designated  by 
management  would  be  permitted  to 
energize  the  trolley  system.  The  trolley 
system  would  be'  deenergized  when  not 
in  use  and  at  the  end  of  each  shift  when 
miners  leave  the  working  section. 

d.  Automatic  fire  warning  devices 
would  be  installed  along  the  entire 
length  of  the  longwall  trolley  systems. 
They  will  comply  with  the  requirements 
of  30  CFR  75.1103  as  applicable.  The 
devices  will  alert  miners  at  the  face  and 
along  the  entry  of  a  fire  in  the  entry,  and 
would  automatically  deenergize  the 
trolley  in  the  entry.  The  petitioner  also 
would  install  fire  extinguishers  and  fire 
suppression  equipment  at  a  number  of 
specified  places. 

5.  The  petitioner  alleges  that  the 
proposed  alternative  will  not  result  in  a 
diminution  of  safety  to  the  miners,  and 
at  all  times  it  will  guarantee  no  less  than 
the  same  measure  of  protection  as 
afforded  them  by  application  of  30  CFR 
75.1707. 
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Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
August  11, 1980.  Comments  must  be  filed 
with  the  Ofiice  of  Standards. 

Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  Copies  of  the  petition  are 
available  f(»  inspection  at  that  address. 

Dated:  June  26, 1980. 

Frank  A  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

|FR  Doc.  80-20447  Filed  7-10-60;  8:45  un| 

BILUNQ  CODE  4610-43-H 


[Docket  No.  M-80-57-M1 

Occidental  Oil  Shale,  Inc.;  Petition  for 
Modification  of  Appl^tion  Mandatory 
Safety  Standard 

Occidental  Oil  Shale,  Inc.,  a  division 
of  Occidental  Petroleum.  P.O.  Box  2687, 
Grand  Junction,  Colorado  81501  had 
filed  a  petition  to  modify  the  application 
of  30  CFR  55.9-2  (loading,  hauling, 
dumping)  to  its  Logan  Wash  Mine 
located  in  Garfield  County,  near 
DeBeque,  Colorado,  in  accordance  with 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

The  substance  of  the  petition  follows: 

1.  The  petitioner  has  operated  six  (6) 
modified  insitu  retorts  underground  in 
the  past  years  under  variances  granted 
through  a  Colorado  State  Man 
agreement  with  the  Mining  Enforcement, 
and  Safety  Administration  (MESA), 
Department  of  the  Interior.  An  operating 
stricture  of  one  and  one  half  (iVh) 
percent  oxygen  (wet  basis)  limit  in  the 
retort  off-gas  stream  was  established. 
This  limit  was  acceptable  for  the  single 
retort  tests  being  conducted.  A  higher 
limit  is  needed  now  for  a 
commercialization  demonstration. 

2.  On  September  2, 1977,  the  petitioner 
requested  raising  the  permissible  limit 
for  oxygen  to  4.5  percent  by  volume  (wet 
basis).  The  Mine  Safety  and  Health 
Adm^stration  (MSHA,  formeiiy 
MESA)  denied  the  request  until 
explosibility  test  data  was  available^ 
Under  contract  to  the  petitioner, 
Allegany  Ballistics  Laboratory 
established  that  oxygen  off-gas  mixtures 
containing  less  than  nine  (9)  percent 
oxygen  by  volume  (wet  basis)  are  not 
explosive  when  the  concentration  of  all 
combustibles  exceeds  the  lower 
explosive  limit  (calculated)  of  the 
mixture. 

3.  The  petitioner  proposes  to  modify 
application  of  30  CFR  57.4-58  to  permit 
one  to  four  weeks  of  operation  for  each 
of  two  (2)  small-scale  retorts  (only  one 


burner  is  to  be  test  operated  at  a  time) 
imderground  for  the  purpose  of 
evaluating  the  newly  designed  retort 
ignition  burners.  Burner  fuel  will  be 
either  shale  oil  or  diesel  fuel. 

4'.  A  number  of  safeguards  are 
described,  including  monitoring  for 
various  gases  such  as  nitrogen, 
hydrogen,  and  methane;  ventilation 
proposals:  rescue  equipment  and 
training:  and  evacuation  and 
contingency  plans. 

5.  Based  on  extensive  experience  over 
the  years,  the  petitioner  states  that  all 
anticipated  relevant  factors  have  been 
taken  into  account  to  guarantee  the 
greatest  degree  of  safety  during  retort 
operations  and  that  these  will  provide 
miners  the  same  degree  of  protection  as 
afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
August  11, 1980.  Comments  must  be  filed 
wi^  the  Office  of  Standards, 

Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard.  Arlington. 
Virginia  22203.  Copies  of  the  petition  are 
av^able  for  inspection  at  that  address. 

Dated:  June  27, 1980. 

Frank  A.  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances, 

|FR  Doc.  80-20446  Filed  7-10-80;  8:45  am] 

BILLINQ  CODE  4S10-43-M 


[Docket  No.  M-80-87-C) 

United  Castle  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

United  Castle  Coal  Company,  Route  1. 
Box  523,  Norton,  Virginia  24273  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.1701  (Abemdoned  areas, 
adjacent  mines;  drilling  of  bore  holes)  to 
its  No.  1  Mine  located  in  Wise  County, 
Virginia,  in  accordance  with  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petitioner  is  drilling  20  foot 
deep  holes  in  ribs  at  a  45  degree  angle 
and  20  foot  deep  holes  strai^t  ahead  in 
the  face,  because  it  is  approaching  an 
abandoned  mine  which  is  inaccessible 
for  inspection  and  which  is  known  to 
contain  an  accumulation  of  water. 

2.  Mine  maps  of  the  abandoned  mine 
are  old  and  may  not  be  accurate. 

3.  As  an  alternative  to  application  of 
30  CFR  75.1701.  the  petitioner  proposes 
to  drill  a  30  foot  rib  hole  at  45  degrees, 
and  another  30  foot  rib  hole  at  22  Ms 


degrees,  and  three  30  foot  straight  ahead 
holes  in  the  face.  Scaled  diagrams  of 
both  the  present  and  the  proposed 
alternate  method  for  drilling  are  given. 

4.  The  petitioner  states  that  the 
alternate  method  will  permit  a  20  foot 
deep  cut  that  is  20  feet  wide,  whereas 
the  present  method  allows  only  an  8  foot 
deep  cut  that  is  20  feet  wide. 

5.  The  petitioner  states  that  with  the 
alternate  method,  there  would  not  be 
any  area  between  entries  that  would  not 
be  explored,  and  that  the  space  at  the 
deepest  penetration  of  the  mine  in  the 
next  cut  woiild  only  be  nine  feet 
between  drilled  holes.  With  the  present 
method,  a  crosscut  must  be  drilled 
before  cutting  entries,  and  a  space  of  10 
feet  would  be  left  unexplored  between 
the  45  degree,  rib  hold  and  the  nearest 
straight  ahead  hole  if  measured  at  the 
spot  of  deepest  penetration  of  the  miner 
in  the  next  cut. 

6.  If  the  parallel  entry  has  not 
advanced  to  the  point  where  the 
crosscut  would  cut  through,  the 
petitioner  proposes  to  drill  holes  in  the 
crosscut  to  insure  that  coal  would  not  be 
removed  from  an  imexplored  area. 

7.  The  petitioner  alleges  that  the 
proposed  alternate  method  of  drilling 
would  provide  a  greater  margin  of  safety 
for  miners  because  all  of  the  area  would 
be  explored  by  drilling  while  advancing 
the  face. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
August  11, 1980.  Comments  must  be  filed 
with  the  Office  of  Standards, 

Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  Jime  27, 1980. 

Frank  A.  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

|FR  Doc.  80-20449  Filed  7-10-80;  8:45  am) 

BILUNG  CODE  4S10-43-M 


[Docket  No.  M-80-55-MI 

Cargill  Inc.;  Petition  for  Modification  of 
Application  of  Mandatory  Safety 
Standard 

Cargill  Incorporated,  Box  339, 
Patterson,  Louisiana  70392  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  57.21-78  (gassy  mines — equipment) 
to  its  Belle  Isle  Mine  located  in  St.  Mary 
Parish,  Louisiana,  in  accordance  with 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 
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A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  mine  has  two  major  entries. 

One  lies  directly  below  the  other.  Both 
entries  are  50  feet  wide  and  22  feet  high, 
and  they  are  separated  by  a  36  foot 
mantle  of  salt  The  mantle  separating 
them  is  open  intermittently  to 
accomodate  transfer  belt  conveyors  and 
product  storage  areas.  Hie  two  entries 
are  each  approximately  2,500  feet  in 
length,  and  are  on  exhaust  air.  Non* 
permissible  electrically  powered  roll 
crushers,  screen  banks,  electrical  load 
centers,  and  conveyor  systems  are 
located  in  them. 

2.  Reversing  the  ventilation  system  is 
considered  impractical  and  hazardous. 

3.  As  an  alternative  to  application  of 
30  CFR  57.21-76,  the  petitioner  proposes 
to  install  certain  methane  monitoring 
equipment  and  to  institute  a  number  of 
precautions  and  practices  while 
continuing  to  operate  the  existing  non* 
permissible  stationary  equipment  in 
exhaust  air  for  a  period  of  tiiree  years. 

4.  The  petitioner  states  that  it  believes 
the  proposed  alternative  will  Achieve 
the  same  results  as  application  of  30 
CFR  57.21-78  and  at  aU  times  will 
guarantee  miners  no  less  protection  than 
that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
August  11, 1980.  Comments  must  be  filed 
wi  A  the  Office  of  Standards, 

Regulations  and  Variances,  Mine  Safety 
and  Health  Administration.  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  July  3, 1980. 

Frank  A  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(PR  Doc.  80-20760  Filed  7-10-80;  8:45  am| 

BHJJNG  CODE  4510-43-M 


[Docket  No.  M-80-101-C1 

Jim  Walter  Resources,  Inc.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Jim  Walter  Resources,  Inc.,  Post  Office 
Box  C-79,  Birmingham,  Alabama  35283 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.326  (aircourses 
and  belt  haulage  entries)  to  its  No.  5 
Mine  located  in  Tuscaloosa  County, 
Alabama.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 


1.  'The  standard  generally  prohibits 
using  belt  haulage  entries  to  ventilate 
active  woridng  places. 

2.  Conditions  in  the  No.  5  Mine  require 
high  volumes  of  intake  air  to  dilute  the 
large  quantity  of  methane  liberated  firom 
the  coal  at  the  working  face,  and  to 
remove  the  methane  ^m  the  return 
airways. 

3.  Due  to  the  great  quantity  of 
methane  liberated  firom  the  coal,  the 
limited  air  velocity  in  the  belt  entries 
creates  a  high  risk  that  pockets  of 
methane  will  accumulate  in  dead  air 
spaces  in  the  belt  entries.  These 
dangerous  methane  accumulations  can 
be  prevented  by  positive  ventilation. 

4.  To  prevent  methane  accumulation 
and  to  further  dilute  the  high  quantities 
of  methane  occasionally  occurring  at 
working  faces,  petitioner  proposes  to 
direct  intake  air  through  belt  entries  and 
into  working  places. 

5.  Additionally,  petitioner  will: 

(a)  Isolate  the  belt  entries  used  as 
intake  entries  from  other  intake  and 
return  entries  with  continuous  stoppings; 

(b)  Install  a  CO  monitoring  system  in 
all  belt  entries  used  as  intetke  entries; 

(c)  Install  a  surface  terminal  to  receive 
CO  monitor  data;  and 

(d)  Install  a  communication  system 
from  the  surface  to  all  miners  who  could 
be  endfuigered. 

6.  Petitioner  states  the  alternate 
method  better  achieves  the  purpose  of 
and  at  all  times  offers  at  least  the  same 
protection  as  the  above  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
August  11, 1980.  Comments  must  be  filed 
wi  A  the  Office  of  Standeirds, 

Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Ariington, 
Virginia  22203.  Copies  of  the  petition  are 
av^able  for  inspection  at  that  address. 

Dated:  July  3, 198a 
Frank  A  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  80-20782  FUed  7-10-80;  8:45  uni 

BILUNQ  CODE  4S10-43-M 


[Docket  No.  M-80-100-C1 

Jim  Walter  Resources,  Inc^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Jim  Walter  Resources,  Inc.,  Post  Office 
Box  C-79,  Birmingham,  Alabama  35283 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75626  (aircourses 
and  belt  haulage  entries)  to  its  No.  7 
Mine  located  in  Tuscaloosa  County, 


Alabama.  The  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  standard  generally  prohibits 
using  belt  haulage  entries  to  ventilate 
active  working  places. 

2.  Conditions  in  the  No.  7  Mine  require 
high  volumes  of  intake  air  to  dilute  the 
large  quantity  of  methane  liberated  fit)m 
the  coal  at  the  working  face,  and  to 
remove  the  methane  from  the  return 
airways. 

3.  Due  to  the  great  quantity  of 
methane  liberated  from  the  coal,  the 
limited  air  velocity  in  the  belt  entries 
creates  a  high  risk  that  pockets  of 
methane  will  accumulate  in  dead  air 
spaces  in  the  belt  entries.  These 
dangerous  methane  accumulations  can 
be  prevented  by  positive  ventilation. 

4.  To  prevent  methane  accumulation 
and  to  further  dilute  the  high  quantities 
of  methane  occasionally  occuring  at 
working  faces,  petitioner  proposes  to 
direct  intake  air  through  belt  entries  and 
into  working  places.  ' 

5.  Additionally,  petitioner  will 

(a)  Isolate  the  belt  entries  used  as 
intake  entries  from  other  intake  and 
return  entries  with  continuous  stoppings: 

(b)  Install  a  CO  monitoring  system  in 
all  belt  entries  used  as  intake  entries: 

(c)  Install  a  surface  terminal  to  receive 
CO  monitor  data;  and 

(d)  InstaU  a  communication  system 
fix)m  the  surface  to  all  miners  who  could 
be  endangered. 

6.  Petitioner  states  the  alternate 
method  better  achieves  the  purpose  of 
and  at  all  times  offers  at  least  tiie  same 
protection  as  the  above  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
August  11, 1980.  Comments  must  be  filed 
wiffi  the  Office  of  Standards. 

Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  July  3. 1980. 

Frank  A  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

PK  Doc.  80-207eS  Filed  7-10-80;  8:45  ami 
BNJJNQ  CODE  4S10*43*« 


[Docket  No.  M-80-90-C1 

Kickapoo  Coal;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Kickapoo  Coal.  Route  586,  Box  31, 
Monticello.  Kentucky  42833  has  filed  a 
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petition  to  modify  the  application  of  30 
CFR  75.1710  (cabs  and  canopies)  to  its 
mine  located  in  Whitley  County, 
Kentucky.  Hie  petition  is  filed  under 
section  101(c)  of  the  Federal  Mine  Safety 
and  Health  Act  of  1977. 

A  summary  of  the  petitioner’s 
statements  follows: 

1.  The  petition  concerns  the 
installation  and  use  of  cabs  and 
canopies  on  the  petitioner’s  scoop,  roof 
bolter  and  continuous  miners. 

2.  'The  coal  bed  ranges  in  thickness 
from  58"  to  10"  with  rolling  bottom 
conditions. 

3.  The  roof  control  plan  calls  for  full 
bolting. 

4.  Cabs  and  canopies  interfere  with 
the  equipment  operator’s  vision,  limiting 
his  or  her  ability  to  see  poor  roof 
conditions  as  well  as  odier  nearby 
workers,  resulting  in  a  diminution  of 
safety. 

5.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments  on  or  before 
August  11, 1980.  Comments  must  be  filed 
wi&  the  Office  of  Standards, 

Regulations  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  July  3, 1980. 

Frank  A  White, 

Director,  Office  of  Standards,  Regulations 
and  Variances. 

|FR  Doc.  80-20761  Filed  7-10.80;  8:45  am] 

BILUNQ  CODE  4S10-43-M 

Office  of  the  Secretary 

[TA-W-7873] 

General  Electric  C04  Engineered  Cast 
Products  Department,  Elmira,  N.Y,, 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  'Trade 
Act  of  1974,  an  investigation  was 
intitated  on  April  28, 1980  in  response  to 
a  petition  received  on  April  18. 1980 
which  was  filed  by  the  International 
Union  of  Electrical,  Radio  and  MacWe 
Workers  on  behalf  of  workers  at 
General  Electric  Company,  Engineered 
Cast  Products  Department,  El^a,  New 
York.  *1110  workers  produced  castings  for 
turbines  and  cylinder  jackets  for 
locomotive  engines. 

On  March  24, 1980  a  petition  filed  by 
the  United  Electrical,  Radio  and 
Machine  Workers  of  America  on  behalf 
of  the  same  group  of  workers  was 
received  (TA-W-7548).  On  June  11, 1980 
workers  of  General  Electric  Company, 


Engineered  Cast  Products  Department 
Eli^ra,  New  York  were  certified  eligible 
to  apply  for  trade  adjustment  assistant 
Since  the  identical  group  of  workers 
was  certified  eligible  to  apply  for  trade 
adjustment  assistance  under  petition 
TA-W-7546.  a  new  investigation  would 
serve  no  purpose.  Consequently,  the 
investigation  has  been  terminated. 

Signed  at  Washington,  D.C..  this  27th  day 
of  June  1980. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  80-20450  Filed  7-10-m  8:45  am] 
nUINO  CODE  4S10-2S-M 

Occupational  Safety  and  Health 
Administration 

IV-78-12;  V-79-11 

General  Motors  Corp.;  Grant  of 
variance 

agency:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor. 

action:  Grant  of  Variance. 

summary:  OSHA  has  granted  the 
General  Motors  Corporation’s 
application  for  a  permanent  variance 
from  certain  paragraphs  of  29  CFR 
1910.1025,  Occupational  Exposure  to 
lead,  and  29  CFR  1910.1018, 

Occupational  Exposure  to  Inorganic 
Arsenic. 

DATES:  The  effective  date  of  this  grant  of 
variance  is  July  11, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  James  J.  Concannon,  Director,  Office  of 
Variance  Determination,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Third  Street  and 
Constitution  Avenue,  N.W.,  Room  N3662. 
Washington,  D.C.  20210,  Telephone:  (202) 
523-7144. 

or  the  following  Regional  and  Area  Offices 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  JFK 
Federal  Building — ^Room  1804,  Government 
Center,  Boston,  Mass.  02203. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  400-2 
Totten  Pond  Road — ^2nd  Floor.  Waltham, 
Mass.  01254. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  1515 
Broadway  (1  Astor  Plaza),  Room  3445,  New 
York.  NY  10036. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  200 
Mamanoneck  Avenue — Room  302,  White 
Plains.  NY  10601. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  2E 
Blackwell  Street,  Dover,  NJ  07801. 

U.S.  Department  of  Labor,  O^pational 
Safety  and  Health  Administration, 


Gateway  Building — Suite  2100, 3535  Market 
Street,  Philadelphia,  Penn.  19104. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  Federal 
Building — ^Room  1110,  Charles  Center,  31 
Hopkins  Plaza,  Baltimore,  Md.  21201. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  1375 
Peachtree  Street  N.E. — Suite  587,  Atlanta, 

Ga.  30309. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  Building 
10 — Suite  33, 33  La  Vista  Perimeter  Office 
Park,  Tucker,  Ga.  30084. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  32nd 
Floor— Room  3263, 230  South  Dearborn 
Street,  Chicago,  Ill.  60604. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  231 
West  Lafayette — ^Room  628,  Detroit,  Mich. 
48226. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  Clark 
Building — ^Room  400, 633  West  Wisconsin 
Avenue,  Milwaukee,  Wis.  53203. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  Federal 
Office  Building — ^Room  4028,  550  Main 
Street,  Cincinnati,  Ohio  45202. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  Federal 
Office  Building — ^Room  847, 1240  ^st  Ninth 
Street,  Cleveland,  Ohio  44199. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  555 
Griffin  Square  Building — ^Room  602,  Dallas, 
Tex.  75202. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  1425  W. 
Pioneer  Drive,  Irving,  Tex.  75061. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  50  Perm 
Place^uite  408,  Oklahoma  City,  Okla. 
73118. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  911 
Walnut  Street— Room  3000,  Kansas  City, 
Mo.  64106. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  210 
North  12th  Boulevard — Room  520,  St.  Louis, 
Mo.  63101. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  1150 
Grand  Building,  Kansas  City,  Mo.  64106. 

U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  9470 
Federal  Building,  450  Golden  Gate  Avenue, 
P.O.  Box  36017,  ^n  Francisco,  Calif.  94102. 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  211 
Main  Street,  San  Francisco,  Calif.  94105. 
U.S.  Department  of  Labor,  Occupational 
Safety  and  Health  Administration,  400 
Oceangate,  Suite  530,  Long  Beach,  Calif. 
90802. 

L  Background 

On  May  3, 1978,  The  Occupational 
Safety  and  Health  Administration, 
(“OSHA”)  issued  an  occupational  safety 
and  health  standard  for  exposure  to 
inorganic  arsenic  [29  CFR  1910.1018;  43 
FR 19584,  May  5, 1978).  In  September, 
1978. 


Federal  Register  /  VoL  45.  No.  135  /  Friday,  July  11,  1980  /  Notices 


General  Motors  Corporation  (“GM”) 
applied,  pursuant  to  section  6(d)  of  the 
Occupational  Safety  and  Health  Act  [29 
U.S.C.  655(d)]  and  29  CFR  1905.11,  for  a 
permanent  variance  from  several 
provisions  of  the  standard.  GM  also 
requested  an  interim  order  pending  a 
decision  on  the  application. 

An  occupational  safety  and  health 
standard  for  exposure  to  lead  was 
issued  on  November  13, 1978  [29  CFR 
1910.1025;  43  FR  52952,  November  14. 
1978).  GM  applied  on  January  8, 1979,  for 
a  variance  ^m  several  provisions  of 
the  lead  standard  and  an  interim  order 
pending  a  decision  on  the  application. 

Both  variance  applications  pertain  to 
the  lead  and  inorganic  arsenic  exposure 
that  occurs  on  the  automobile  assembly 
line  diuing  the  soldering  process.  With 
concurrence  of  GM,  OSt^  consolidated 
the  individual  applications  for 
consideration  and  disposition. 

The  addresses  of  the  places  of 
employment  afrected  by  the  applications 
for  inorganic  arsenic  and  lead  are  as 
follows: 

General  Motors  Corporation,  Fisher  Body 
Division 

Detroit  Fleetwood,  W.  Fort  &  W.  End,  Detroit, 
Mich. 

Lansing,  401  Verlinden  Avenue,  Lansing, 
Mich. 

Pontiac,  900  Baldwin  Avenue,  Pontiac,  Mich. 
Detroit  Control  Plant,  6051  Hastings  Street, 
Detroit,  Mich. 

Assembly  Division  Plants 
Arlington,  2525  E.  Abram  Street,  Arlington, 
Tex. 

Baltimore,  2122  Broening  Highway,  Baltimore, 
Md. 

Doraville,  3900  Motors  Industrial  Way, 
Doraville,  Ga. 

Fairfax,  100  Kindelberger  Road,  Kansas  City, 
Kans. 

Framingham  Western  Avenue,  Framingham, 
Mass. 

Fremont,  45500  Fremont  Boulevard,  Fremont, 
Calif. 

Janesville,  1000  Industrial  Drive,  Janesville, 
Ohio 

Lakewood,  McDonough  &  Sawtell,  Atlanta, 
Ga. 

Leeds,  6817  Stadium  Drive,  Kansas  City,  Mo. 
Linden,  1016  West  Edgar  Road,  Linden,  N.J. 
Lordstown,  1600  Hallock  Young  Road, 
Lordstown,  Ohio. 

Norwood,  4726  Smith  Road,  Norwood,  Ohio. 
Oklahoma  City,  7447  SE  74th  Street, 
Oklahoma  City,  Okla. 

St.  Louis,  3809  N.  Union  Boulevard,  St.  Louis, 
Mo. 

Southgate,  2700  Tweedy  Boulevard, 
Southgate,  Calif. 

Tarrytown,  Beekman  Avenue,  Tarrytown, 
N.Y. 

Van  Nuys,  8000  Van  Nuys  Boulevard,  Van 
Nuys,  Calif. 

Willow  Run,  2625  Tyler  Road,  Ypsilanti, 
Mich. 

Wilmington,  Boxwood  Road,  Wilmington, 
Del. 


In  addition,  the  applicant  has  asked  to 
have  the  variance  extended  to  any 
future  facilities  wdiich  have  solder  grind 
booths  operating  in  the  same  manner  as 
existing  ones. 

An  interim  order  pending  the  decision 
on  GM’s  application  for  variance  from 
the  inorganic  arsenic  standard  was 
granted  on  November  17, 1978.  Notice  of 
the  GM  application  for  variance  and  for 
the  interim  order,  and  of  the  grant  of  the 
request  for  an  interim  order  was 
published  in  the  Federal  Register  on 
November  17. 1978  [43  FR  53847-49J.  An 
interim  order  covering  the  lead  standard 
was  subsequently  granted  on  February 
2, 1979.  Notice  of  the  GM  application  for 
variance  from  the  lead  standard  and  for 
the  interim  order,  and  notice  of  the  grant 
of  a  lead  interim  order  and  of  the 
renewal  of  the  first  interim  order 
concerning  inorganic  arsenic,  was 
printed  in  the  F^eral  Register  on 
February  2, 1979.  [44  FR  6791-95J.  Both 
notices  invited  interested  persons  to, 
submit  written  data,  views,  and 
arguments  regarding  the  grant  or  denial 
of  the  variances  requested.  In  addition, 
afiected  employers  and  employees  were 
notified  of  their  right  to  request  hearings 
on  the  applications  for  variance.  The 
General  Motors  Corporation  requested  a 
hearing  in  the  event  that  the 
consolidated  variance  application  was 
denied.  The  February  2. 1979  notice 
announced  that  additional  data  and 
information  had  been  requested  from 
GM  to  supplement  the  data  submitted 
with  the  original  variance  applications 
to  enable  OSHA  to  reach  a  decision  on 
the  variance.  In  addition  to  the  data 
generated  by  GM,  OSHA  conducted 
several  variance  investigations  at  GM 
facilities  to  gather  additional 
information.  Throughout  the  variance 
process,  OSHA,  GM,  and  the  UAW  met 
several  times  to  discuss  the  GM 
application.  These  meetings  provided 
more  information  to  the  record  of  the 
proceeding  and  served  as  a  vehicle  for 
revising  the  original  application  so  that 
a  complete  protective  program 
acceptable  to  OSHA,  as  reflected  by  the 
variance  order,  was  developed. 
Discussions  were  also  held  with  the 
Chrysler  Corporation  and  Ford  Motor 
Company,  both  of  whom  have  submitted 
similar  applications  for  variance. 

Interim  orders  have  been  issued  to  these 
applicants  [43  FR  53847-49,  Novermber 
17, 1978: 44  FR  6791-95,  February  2, 1979; 
45  FR  10972-75,  February  19, 1980]  and  a 
decision  on  a  permanent  variance  is 
pending.  • 

Two  comments  were  received  with 
regard  to  the  request  for  variance  frtim 
the  inorganic  arsenic  standard  from  the 
International  Union,  United  Automobile, 


Aerospace  and  Agricultural  Implement 
Workers  of  America  (“UAW"),  the 
employee  representative  in  the  affected 
facilities.  The  UAW  disagreed  with 
much  of  GM’s  rationale  and  reserved 
the  right  to  request  a  hearing.  The  UAW 
stated  further  that  considering  the 
interrelationship  between  occupational 
exposure  to  inorganic  arsenic  and  lead 
in  the  automobile  industry,  should  GM 
file  an  application  as  to  the  lead 
standard,  they  would  request 
consolidation  of  the  hearings  on  the  two 
applications. 

Two  ccHnments  from  solder  grind 
booth  workers  employed  by  GM  were 
received  concerning  Ae  applicant’s 
request  for  variance  from  the  lead 
standard.  One  comment  concerned  the 
alleged  ineffectiveness  of  the 
Company’s  enforcement  of  the  present 
requiremenL  particularly  regarding  the 
cleanliness  of  the  respirators.  The  writer 
requested  a  hearing  on  the  application, 
but  later  withdrew  this  request  when  he 
became  aware  that  the  UAW  had 
formally  reserved  the  right  to  request  a 
hearing  on  both  the  inorganic  arsenic 
and  lead  appUcations.  llie  second 
comment  detailed  allegedly  inadequate 
safety  and  health  conditions  in  his  plant 
affecting  solder  grinders,  and  expressed 
concern  for  his  family’s  exposure  to 
lead.  'The  OSHA  Regional  Office  was 
made  aware  of  these  alleged  conditions. 

On  March  1. 1979,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  judicially  stayed  certain 
provisions  of  the  lead  standard  {United 
Steelworkers  of  America,  AFL-CIO- 
CLC  V.  Marshall,  No.  79-1048  (D.C. 
CircuiL  March  1, 1979)).  Notice  of  the 
partial  judicial  stay  was  published  in  the 
Federal  Reg^ter  on  Marc^  13, 1979  (44 
FR  14554).  GM  has  requested  variance 
from  several  provisions  of  the  lead 
standard  which  have  been  judicially 
stayed.  The  stayed  provisions  are 
1910.1025(e)(1);  1910.1025(e)(3)  except  for 
(e)(3)(ii)(^:  1910.1025(i),  as  it  applies  to 
construction  of  new  facilities  or 
substantial  renovation  of  existing 
facilities;  and  1910.1025(r),  as  it  applies 
to  other  provisions  of  the  standaM. 

n.  Facts 

A.  The  Soldering  Process 

The  applicant  is  a  manufactiner  of 
automobiles.  The  assembly  of  some 
automobile  bodies  necessitates 
application  of  solder  to  certain  welded 
joints.  Lead  solder  is  principally  used  to 
fill  depressed,  welded  joints  between 
body  panels  to  achieve  durable,  finely* 
sculptured  body  surfaces  after  final 
paint. 

The  soldering  process  is  performed  in 
the  body  shop  on  the  assembled  body 
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shell.  Joint  soldering  and  grinding  is  one 
of  the  final  steps  in  body  assemblying 
and  construction  performed  prior  to 
hanging  and  fitting  of  door  and  trunk  lid 
assemblies.  Additional  welding  and 
metal  finishing  takes  place  prior  to 
transfer  to  the  paint  shops  for  painting. 

Typically,  an  automotive  body  has 
eight  to  ten  joints  that  require  a  solder 
fiU.  If  a  joint  is  scheduled  to  be  covered 
with  vinyl  roof  covers,  a  substitute  filler 
is  used  since  final  paint  appearance  is 
not  a  factor. 

The  welded  automobile  body 
proceeds  along  the  body  shop  conveyor 
to  the  soldering  area  and  is  processed  in 
the  following  steps: 

1.  Joint  Preparation. 

The  first  step  is  to  inspect  and  caulk 
the  joint  to  insure  proper  alignment  of 
the  adjacent  panels  and  joint  metal. 

Next,  the  joint  area  is  rough  groimd  and 
wire  brushed  to  smooth  the  metal  and 
remove  excess  chips,  dirt  and  any 
coatings  on  the  steel.  The  joint  is  then 
solvent  wiped  if  required. 

2.  Tinning. 

Joint  preparation  is  immediately 
followed  by  chemical  cleaning  and 
coating  of  the  joint  with  a  thin  layer  of 
closely-adhering  tin  to  which  the  lead 
solder  will  subsequently  bond. 

This  operation  is  performed  by 
wiping-on  a  tin-rich  flux  compound 
while  heating  the  metal  surface  with  a 
hand  held  torch  to  promote  reaction 
with  the  surface  of  the  steel.  This  is 
immediately  followed  by  rag  wiping  the 
coated  surface,  leaving  only  a  thin  shiny 
coating  of  tin. 

3.  Solder  FiU. 

The  tinned  joint  is  now  filled  with 
solder  which  has  been  prepared  by 
heating  to  a  mush-like  consistency.  Prior 
to  application,  the  body  joint  is  fanned 
with  a  torch  to  raise  the  temperature  to 
avoid  cold  shock  and  poor  adhesion  of 
the  solder.  The  employee  performing 
this  operation  is  skilled  in  filling,  heating 
and  contouring  the  solder  on  the  body  to 
produce  a  joint  ready  for  minimal 
grinding. 

4.  Solder  Grind. 

The  cooled  joint  is  sculptured  to  exact 
body  contour  through  rough  and  finished 
grinding  using  rotary  disc,  hand-held 
grinders  in  enclosed  solder  grind  booths. 
These  booths  vary  fi'om  about  100  to  200 
feet  in  length,  and  can  accomodate 
several  car  bodies  with  about  six  feet  of 
work  space  on  either  side.  The  booths 
are  operated  under  negative  pressure 
with  a  designed  minimum  in-draft  of  150 
feet  per  minute  into  all  openings  of  the 
booth.  The  booths  are  vented  by 
drawing  outside  air  into  the  booth  and 
exhausting  it  through  an  enclosed 
system  through  the  roof  of  the  plant. 


Workers  then  utilize  grinding  and 
finishing  tools  to  remove  excess  solder 
and  smooth  the  finish.  The  first  operator 
in  the  line  uses  a  relatively  coarse 
abrasive;  subsequent  employees  use  a 
smoother  finishing  process  as  the  car 
body  passes  through  the  booth. 

During  the  grinding  operation, 
particles  of  solder  are  released  into  the 
atmosphere  of  the  solder  grind  booth  at 
very  high  velocities.  According  to 
material  specifications,  the  body  solder 
used  by  GM  contains  arsenic  in 
quantities  of  up  to  0.6  percent  and 
approximately  92  percent  lead.  Thus, 
whenever  workers  are  exposed  to  lead 
from  soldering  applications,  there  is 
concurrent  exposure  to  inorganic 
€U'senic.  To  protect  solder  grind 
operators  in  the  booth  from  the  toxic 
dusts  and  the  hot,  high-velocity 
particles,  these  operators  wear  positive 
pressure  supplied-air  hoods  which 
extend  downward  to  cover  the  waist. 
Flaps  covering  the  front  and  back  fasten 
under  the  arms  and  around  the  waist. 

An  iimer  bib  is  located  around  the  neck 
of  the  wearer. 

5.  Subsequent  Operations. 

The  car  body  is  then  cleaned  either  by 
washing  or  wiping.  The  body  then 
proceeds  for  door  hanging  and  fitting, 
final  stud  welding,  and  metal  finishing 
and  polishing  stations. 

Some  provisions  are  made  in  all  body 
shops  for  a  variety  of  repair  operations. 
All  lines  provide  a  final  body  wash  and 
blow-off  of  body  shop  dirt,  dust  and 
debris  prior  to  the  acid  bath  which 
prepares  the  car  body  for  painting 
(Bonderite),  and  the  paint  shop. 

B.  Application  for  Variance 

GM’s  application  for  a  variance 
applies  to  workers  in  the  soldering 
process.  The  applicant  proposes  to 
provide  a  place  of  employment  as  safe 
as  that  required  by  29  CFR  1910.1018, 
which  contains  regulations  concerning 
inorganic  arsenic  and  by  29  CFR 
1910.1025,  which  contains  regulations 
concerning  lead. 

Specifically,  the  applicant  requested 
variance  from  several  provisions  of  the 
lead  standard,  as  follows: 

Sections  1910.1025(e)(1)  and  (e)(3)  of 
the  standard  deal  with  engineering  and 
work  practice  controls,  and  compliance 
programs,  respectively,  as  they  pertain 
to  methods  of  compliance.  In  part,  these 
provisions  require  that  employers 
implement  engineering  and  work 
practice  controls  to  reduce  and  maintain 
employee  exposure  to  lead  consistent 
witii  levels  required  by  the  standard, 
and  establish  and  implement  a  written 
compliance  program  to  reduce 
exposures  to  or  below  the  permissible 
exposure  limit  (“PEL”)  solely  by  means 


of  engineering  and  work  practice 
controls.  The  applicant  requested  a 
variance  from  ftese  provisions  insofar 
as  they  pertain  to  every  work  station 
within  the  solder  grind  booth,  and  the 
assembly  line  between  the  solder 
application  and  the  Bonderite 
operations. 

Section  1910.1025(i)  of  the  standard 
relates  to  hygiene  facilities  and 
practices  and  deals,  in  part,  with 
requirements  for  the  provision  and  use 
of  change  rooms,  showers,  lunchrooms, 
and  lavatories  in  areas  where 
employees  are  exposed  to  lead  above 
the  PEL  without  regard  to  the  use  of 
respirators.  The  applicant  requested  a 
variance  from  this  section  insofar  as  it 
requires  special  hygiene  facilities  other 
than  lavatories  for  solder  applicators 
and  employees  on  the  line  between  the 
solder  grind  booth  and  the  Bonderite 
operation. 

Section  1910.1025(i)(4)  of  the  standard 
specifies  requirements  for  hygiene 
facilities  and  practices  including 
lunchrooms.  Specifically,  employers  are 
required  to  provide  temperature 
controlled,  positive  pressure,  filtered  air 
supplied  lunchrooms,  readily  accessible 
to  employees  who  work  in  areas  where 
their  airborne  exposure  to  lead  is  above 
the  PEL  without  regard  to  the  use  of 
respirators.  The  applicant  requested  a 
grant  of  variance  from  this  section 
insofar  as  it  required  these  lunchroom. 

Section  1910.1025(d)(1)  deals  with  the 
general  requirements  for  exposure 
monitoring  and  defines,  for  those 
purposes,  employee  exposure  as  that 
exposure  which  would  occur  if 
employees  were  not  using  a  respirator. 
GM  requested  a  variance  from  this 
section,  insofar  as  it  requires  monitoring 
of  air  levels  of  lead  within  the  solder 
grind  booths,  without  regard  to  a 
respirator. 

Section  1910.1025(d)(l)(ii)  and  (Hi) 
require,  in  part,  that  the  employer  collect 
full  shift  personal  samples  including  at 
least  one  sample  for  each  shift  for  each 
job  classification  in  each  work  area,  and 
that  these  samples  be  representative  of 
a  monitored  employee’s  regular,  daily 
exposure  to  lead,  liie  applicant 
requested  variance  from  these 
provisions  insofar  as  they  require  full- 
shift  monitoring  for  employees  on  the 
assembly  line. 

Section  1910.1015(g)(2)(viii)  is 
concerned  with  the  prohibition  for  the 
removal  of  lead  from  protective  clothing 
or  equipment  by  blowing,  shaking,  or 
any  other  means  which  disperses  lead 
into  the  air.  The  applicant  requested  a 
variance  from  this  section  insofar  as  it 
necessitates  vacuuming  of  clothers 
when  employees  leave  the  solder  grind 
booths. 
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Section  1910.1025(f)(2)(i)  deals  with 
respirator  selection  where  respirators 
are  required.  The  applicant  requested  a 
variance  from  this  section  insofar  as  it 
might  be  construed  to  prohibit 
supervisors  spending  intermittent 
periods  in  the  solder  grind  booths  from 
wearing  half-mask,  air-purifying 
respirators. 

Section  1910.1025(r)  deals  with  start 
up  dates,  requiring  all  obligations  of  the 
standard  to  commence  on  the  effective 
date  except  for  such  requirements  as 
hygiene  facilities  and  compliance 
programs.  The  applicant  requested  relief 
from  any  obligation  of  this  section  from 
which  the  variance  was  requested. 

Specifically,  the  applicant  requested 
variance  from  several  provisions  of  the 
inorganic  arsenic  standard,  as  follows: 

Section  19l0.1018(e)(l)(ii)  defines 
employee  exposiue  to  inorganic  arsenic 
as  the  exposure  which  would  occur  if 
the  employee  were  not  wearing  a 
respirator. 

Section  1910.1018(e)(l)(iii)  requires 
collections  of  full  shift  (at  least  7 
continuous  hours)  personal  sampling 
including  at  least  one  sample  for  each 
shift  for  each  job  classification  in  each 
work  area. 

Section  1910.1018(g)(1)  requires  the 
institution  of  engineering  and  work 
practice  controls  to  reduce  exposures  to 
or  below  the  permissible  exposure  limit, 
except  to  the  extent  that  the  employer 
can  establish  that  such  controls  are  not 
feasible:  and 

Section  1910.1018(g)(2)  requires  the 
establishment  and  implementation  of  a 
written  compliance  program  for 
reducing  exposures.  The  applicant 
requested  variance  fi^m  the  requirement 
for  using  engineering  and  work  practice 
controls  to  reduce  employee  exposure  in 
the  solder  grind  booths  and  from  the 
requirement  to  develop  written 
compliance  programs. 

Section  1910.1018(h)(2)  contains  the 
requirements  for  respirator  selection, 
including  a  table  which  lists  the  required 
respirators  for  various  concentrations  of 
airborne  inorganic  arsenic.  The 
applicant  requested  variance  from  this 
section  to  permit  supervisors  to  wear 
half  facepiece,  filter-type  respirators 
approved  for  toxic  dust,  with  a  high- 
efficiency  filter  if  necessary. 

Section  1910.1018(m)(3)(i)  requires 
that  employers  pro^dde  readily 
accessible  lunchrooms  with  temperature 
controlled,  positive  pressure,  filtered  air 
supply  for  employees  working  in 
regulated  areas. 

Section  1910.1018(m)(5)  requires  that 
employers  provide  and  assure  the  use  of 
facilities  for  employees,  working  in 
regulated  areas  where  exposure 
(without  the  use  of  respirators)  exceeds 


100  ug/m*.  to  vacuum  their  protective 
clothing  and  clean  or  change  shoes 
before  entering  change  rooms, 
lunchrooms  or  showers.  The  applicant 
requested  a  variance  from  this  section 
insofar  as  it  limits  the  cleaning  process 
to  the  use  of  vacuum. 

Section  1910.1018(n)  requires  physical 
examinations  of  employees  exposed 
above  the  action  lev6l  without  regard  to 
the  use  of  respirators,  either  annally  or 
semi-annually,  depending  on  length  and 
level  of  exposure.  The  applicant 
requested  a  variance  from  this  section 
insofar  as  it  requires  semi-annual 
medical  examinations. 

niDedsion 

GKfs  applications  for  variance  were 
submitted  shortly  after  the  inorganic 
arsenic  and  lead  standards  were  issued. 
The  supporting  data  submitted  at  the 
early  stages  of  the  proceeding  were 
deemed  sufficient  for  granting  an  interim 
order,  but  OSHA  concluded  ffiat  more 
supporting  data  were  necessary  before  a 
permanent  variance  could  be  granted. 
GM  collected  the  additional  information 
as  requested  and  provided  it  to  OSHA. 
OSHA  conducted  variance 
investigations  at  several  GM  assembly 
facilities  to  obtain  more  information  it 
deemed  necessary  to  make  a  final 
determination  in  the  consolidated 
application.  Extensive  discussions  were 
held  with  the  Company  and  the  UAW  at 
various  stages  of  the  proceeding 
regarding  the  proposed  GM  program  of 
worker  protection.  After  careful 
consideration  of  the  entire  variance 
record  and  of  the  records  in  the  lead  and 
inorganic  arsenic  rulemakings,  OSHA 
conduded  that  CM’S  original  request 
could  not  be  granted  in  its  entirety  as  it 
did  not  meet  the  statutory  criterion  for  a 
permanent  variance. 

However,  at  the  core  of  CM’S 
variance  request  was  a  voluntary 
commitment  on  the  part  of  the  Company 
to  a  progam  of  eliminating  inorganic 
arsenic  and  lead  exposure  associated 
with  solder  grinding  (see  application  for 
lead  variance,  pp.  2-3),  and  OSHA 
agrees  with  GM  that  the  ultimate 
elimination  of  inorganic  arsenic  and 
lead  exposure  will  ofifer  the  “fullest  cmd 
surest  protection  to  employee  health.” 
That  commitment  and  ^e  unlikelihood 
of  GM  finding  an  engineering  control 
solution  as  effective  as  total  elimination 
of  lead  exposure  in  the  standard’s  one 
year  compliance  period  fostered  a 
cooperative  effort  among  OSHA,  the 
UAW,  and  the  Company  to  promote  that 
goal  by  finding  an  acceptable  interim 
solution  until  the  company’s  effort  to 
eliminate  inorganic  arsenic  and  lead 
exposure  could  be  completed. 


After  numerous  discussions, 
agreement  was  reached  on  a 
comprehensive  variance  program  which 
OSHA  concluded  would  provide 
workers  with  protection  equivalent  to 
that  provided  by  the  lead  and  arsenic 
standards.  This  program  is  embodied  in 
the  variance  order  issued  today.  CM’S 
agreement  to  abide  by  the  terms  of  the 
variance  order  is  taken  by  OSHA  to  be 
an  implicit  revision  of  the  original 
applications  so  as  to  incorporate  only 
the  terms  of  the  order,  thereby  allowing 
a  complete  grant  of  the  applications  as 
revised.  GM  has  also  agreed,  as  has  the 
UAW,  to  withdraw  their  requests  for 
hearing.  Certain  items  in  the  original 
applications  for  which  a  variance  was 
requested  are  not  addressed  in  the 
Order.  With  respect  to  these  items,  GM 
has  agreed  to  have  the  relevant 
provisions  of  the  lead  and  inorganic 
arsenic  standards  apply,  and  OSHA  has 
treated  these  items  as  having  been 
withdrawn.  A  discussion  of  these  issues 
is  found  in  the  appropriate  paragraphs 
below. 

’The  variance  order  issued  to  GM 
today  permits  the  Company  to  comply 
with  the  numbered  terms  and  conditions 
set  forth  in  the  variance  order  instead  of 
the  following  requirements  in  the  lead 
and  arsenic  standards: 

29  CFR  1910.1025(d)(l)(i)  and  29  CFR 
1910.1018(e)(l)(ii),  concerning  employee 
exposure  for  monitoring  purposes;  29 
CFR  1910.1025(d)(l)(ii)  and  29  CFR 
1910.1018(e)(l)(iii),  concerning  full-shift 
monitoring:  29  CFR  1910.1025(e)(1)  and 
29  CFR  1910.1018(g)(l)(i)  and  29  CFR 
1910.1018(g)(l)(ii),  concerning 
engineering  cmd  work  practice  controls 
as  they  pertain  to  met^ds  of 
compliance:  29  CFR  1910.1025(g)(2)(viii) 
and  29  CFR  1910.1018U)(2)(viii). 
concerning  the  prohibition  for  lead 
removal  from  protective  clothing  or 
equipment  by  blowing,  shaking  or  any 
means  which  disperses  lead  into  the  air 
and  for  removal  of  inorganic  arsenic  by 
blowing  or  shaking;  29  CFR 
1910.1025(i)(4)(ii)  and  29  CFR 
1910.1018(m)(3)(i),  concerning  the 
requirement  that  lunchroom  facilities 
have  a  temperahuo  controlled,  positive 
pressure,  filtered  air  supply;  29  CFR 
19lb.l018(m)(5).  concerning  removal  of 
inorganic  arsenic  fiom  protective 
clotldng  by  vacuuming;  29  CFR 
1910.1018(n)(3)(ii).  concerning  the 
requirement  for  a  semi-annual  chest  x- 
ray  and  sputum  cytology  examination: 
and  29  CFR  1910.1025(r)(7)(A), 
concerning  the  startup  date  for 
compliance  plans.  All  other  provisions 
of  both  standards  are  unaffected  by  the 
variance  order,  and  GM  must  continue 
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to  comply  with  them  in  conjunction  with 
the  order. 

OSHA  has  concluded  that  the 
preponderance  of  the  evidence 
accumulated  over  the  entire  course  of 
this  proceeding  demonstrates  that  this 
variance,  when  viewed  as  a  single, 
integrated  compliance  program,  will 
provide  affected  GM  workers  with  at 
least  equivalent  protection  to  that 
provided  by  the  respective  standards.  It 
is  important  to  note  that  OSHA’s 
conclusion  that  the  variance  granted 
provides  protection  equivalent  to  that 
provided  by  the  standards  is  based  on 
the  totality  of  what  would  be  feasible 
under  the  standards.  No  item  by  item 
equivalence  has  been  made.  After  an 
evaluation  of  the  unique  circumstances 
presented  in  this  case,  OSHA  has 
concluded  that  the  “as  safe  and 
healthful  as”  criterion  of  section  6(d]  of 
the  Act  been  satisifed.  In  fact  this 
variance  in  many  ways  may  provide 
even  greater  protection  than  the 
standards.  It  immediately  initiates  a 
plan  for  implementation  of  engineering 
and  work  practice  controls  while  that 
requirement  of  the  lead  standard  is 
judicially  stayed  and  not  binding  on  the 
applicant;  it  ensures  that  the  most 
effective  type  of  control  (elimination  of 
lead  and  arsenic  exposure]  will  be  used; 
it  provides  acceptable  interim  protection 
until  long  term  goals  are  met;  and  it 
facilitates  OSHA  enforcement  by 
establishing  a  uniform  compliance  plan 
for  all  affected  GM  assembly  facilities. 

The  following  is  a  discussion  of  ti^e 
individual  provisions  of  the  variance 
order  and  Ae  relevant  sections  of  the 
lead  and  inorganic  arsenic  standards: 

1.  Methods  of  Compliance 

A  variance  is  granted  from  paragraphs 
1910.1025(e)(1)  and  (r)(7)(A)  and 
paragraph  1910.101^)(l)(i].  These 
paragraphs  refer  to  methods  of 
complying  with  the  standards* 
permissible  exposure  limits  and  to  the 
schedule  for  submitting  a  written 
compliance  plan.  The  lead  and  inorganic 
arsenic  standards  both  require 
compliance  with  the  PEL  (50  ^g/m*  for 
lead;  10  fig/m*  for  inorganic  arsenic,  as 
8-hour  time-weighted  averages)  hy 
means  of  engineering  and  work  practice 
controls.  This  requirement  in  the  lead 
standard  has  been  stayed  pending 
judicial  review.  The  inorganic  arsenic 
standard  allowed  all  employers  up  to  16 
months  for  compliance  with  this 
requirement;  the  lead  standard  allowed 
up  to  5-10  years  for  employers  in  5 
selected  industries  and  up  to  one  year 
for  employers  in  all  other  industries,  of 
which  automobile  manufacturing  is  one. 
Each  standard  requires  employers  to 
establish  and  implement  a  written 


compliance  plan  to  achieve  these  goals. 
This  requirement  in  the  lead  standard 
has  also  been  stayed.  The  inorganic 
arsenic  standard  gave  employers  4 
months  to  prepare  a  written  compliance 
plan;  under  the  lead  standard, 
employers  who  were  given  one  year 
from  the  standard’s  effective  date  for 
compliance  with  the  PEL  were  given  6 
months  to  complete  the  compliance 
plan.  Where  engineering  and  work 
practice  controls  are  not  sufficient  to 
meet  permissible  limits,  both  standards 
require  reductions  in  exposure  to  the 
lowest  levels  achievable  with  these 
controls  supplemented  with  personal 
respiratory  protective  equipment. 

For  each  standard,  OSHA  determined 
that  compliance  with  the  PEL  by  means 
of  engineering  and  work  practice 
controls  by  the  dates  given  for 
compliance  was  generaUy  feasible  for 
all  affected  industries.  OSHA  also 
recognized  that  potential  compliance 
problems  could  arise  in  specific 
operations.  Processes  or  jobs  within  a 
given  industry.  It  was  proposed  that 
these  situations  be  remedied  in  the 
enforcement  context  through  negotiated 
abatement  plans  or  variances.  [See  43 
FR 19601  (inorganic  arsenic)  and  43  FR 
52991  (lead).] 

The  solder  grinding  operation 
consistently  generates  extremely  high 
concentrations  of  airborne  lead  and 
arsenic  particulates  and.  consequently, 
controlling  the  workers*  exposure  to 
within  permissible  limits  is  very  difficult 
with  conventional  types  of  engineering 
and  work  practice  controls.  GM  has  thus 
committed  itself  to  the  objective  of 
eliminating  employee  exposure  to  lead 
and  inorganic  arsenic  due  to  solder 
grind  operations  by  January  1, 1986, 
barring  unforeseen  economic  or 
technical  limitations.  The  company  has 
proposed  to  accomplish  this  by 
redesigning  the  automobile  body  so  that 
it  does  not  require  solder  joints.  This 
approach  would  take  longer  than  the 
standards  would  allow  for  compliance. 
It  involves  substantial  redesigning  and 
retooling,  and  since  automobUe 
production  is  planned  several  years  in 
advance,  new  model  changes  can  only 
be  reasonably  accomplished  with 
several  years  lead  time.  GM  is 
anticipating  that  all  of  its  models  will 
have  undergone  a  major  model  change 
which  incorporates  the  redesigned  body 
by  the  1986  model  year. 

GM’s  commitment  to  eliminate 
exposure  to  lead  and  inorganic  arsenic 
does  not,  however,  preclude  the 
Company  from  using  alternative  means 
of  reachhig  the  same  goal  if  the 
Company  finds  them  to  be  more  cost- 
effective,  efficient,  or  otherwise 


preferable.  Alternative  solutions  which 
may  be  used  under  the  variance  Order 
include  using  suitable  substitutes  for 
lead  solder  or  automating  the  solder 
grinding  operation. 

It  is  a  fundamental  principle  of 
industrial  hygiene  that  there  is  no  better 
way  of  protecting  employees  from 
exposure  to  lead  cmd  arsenic  than  by 
elimination  of  employee  exposure  to 
those  substances.  To  aid  GM  in  its  lead 
and  arsenic  exposure  elimination 
program,  OSHA  has  issued  this  variance 
and  thereby  extended  the  time  for  the 
Company  to  comply  with  the  standards’ 
PEL’S  solely  by  use  of  engineering  and 
work  practice  controls.  In  the  itnerim, 
the  variance  order  obligates  the 
Company  to  provide  additional 
protection  to  that  currently  provided  by 
the  standards.  GM  has  a  continuing 
responsibility  to  reduce  employee 
exposure  to  lead  and  arsenic  by  utilizing 
feasible  engineering  and  work  practice 
controls  that  may  be  developed  in  the 
future,  despite  the  current  stay  of  this 
provision  of  the  lead  standard  (Order 
paragraph  9).  Whenever  permissible 
exposure  levels  are  not  met  by 
en^neering  controls  or  work  practice 
controls,  the  Company  must  provide  to 
each  solder  grind  booth  worker,  without 
regard  to  airborne  exposure  levels,  a 
positive  pressure,  supplied-air 
respirator,  with  a  hood  and  protective 
bib.  Clean  hoods  and  bibs  must  be 
provided  on  a  daily  basis  (Order 
paragraph  1). 

In  adffition  to  the  written  compliance 
plans  required  by  the  standard,  GM  is 
also  required  to  submit  a  detailed 
annual  report  to  OSHA  on  the 
implementation  of  its  lead  elimination 
program  (Order  paragraph  2).  Since 
trade  secret  information  may  be 
included  in  these  reports,  the 
Department  of  Labor  will  protect  the 
confidentiality  of  this  information,  if  a 
privilege  is  asserted  by  GM,  to  the 
fullest  extent  permitted  by  law  and  will 
notify  GM  in  advance  if  disclosure  is 
compulsory  to  allow  GM  an  opportunity 
to  protect  its  interests. 

Both  the  compliance  plan  and  the 
annual  report  will  reflect  a  Corporation¬ 
wide  compliance  program  applicable  to 
all  of  GM’s  affected  facilities.  This  is  in 
lieu  of  sepeuate  plans  for  each 
workplace  whidi  would  otherwise  be 
required  under  the  standards.  This 
approach  will  enable  OSHA  to  monitor 
GM’s  total  compliance  efforts  and  will 
facilitate  imiform  and  systematic 
enforcement  of  essentially  similar 
operations  in  diverse  locations.  It  is 
OSHA’s  decision  that  this  approach,  in 
conjunction  with  the  augmented 
exposure  monitoring,  medicai 


Federal  Register  /  Vol.  45,  No.  135  /  Friday.  July  11,  1980  /  Notices 


46927 


surveillance,  medical  removal 
protection,  and  training  programs 
provided  in  the  variance  order,  will 
provide  solder  grind  booth  workers  with 
at  least  equivalent  protection  as  would 
be  afforded  by  the  lead  and  inorganic 
arsenic  standards. 

2.  Exposure  Monitoring 

The  primary  purpose  of  air  monitoring 
is  to  identify  the  sources  and  the  exteqt 
of  employee  exposure  to  airborne  lead 
and  inorganic  arsenic.  In  general, 
monitoring  assists  the  employer  in  the 
selection  of  proper  engineering  controls 
and  the  assessment  of  effectiveness  of 
those  controls.  Where  engineering 
controls  do  not  reduce  exposure  levels 
to  or  below  the  PEL,  monitoring  enables 
the  employer  to  determine  the 
appropriate  respiratory  protection  to  be 
used  in  conjunction  with  engineering 
controls.  Additionally,  monitoring 
enables  the  employer  to  notify 
employees  when  their  exposure  levels 
exceed  permissible  limits,  as  required 
by  section  8(c)(3)  of  the  Act,  and 
provides  information  to  physicians 
when,  for  example,  air  lead  readings  are 
low  but  blood  leads  are  high. 

Employee  exposure,  as  defined  by 
both  the  lead  and  inorganic  arsenic 
standards,  at  29  CFR  igi0.1025(d)(l)(i) 
abd  29  CFR  1910.1018(e)(l)(ii) 
respectively,  is  exposure  which  would 
occur  in  the  absence  of  respiratory 
protection.  It  is  acknowledged  that 
engineering  controls  currently  available 
to  GM  are  not  sufficient  by  themselves 
to  reduce  employee  exposure  levels  to 
the  PEL  within  the  time  periods  allowed 
by  the  lead  and  inorganic  arsenic 
standards.  Therefore,  this  variance  is 
predicated  on  the  interim  use  of 
supplied-air  respirators  by  all  solder 
grind  booth  employees  wUle  GM  works 
toward  eliminating  exposure  to  lead  and 
inorganic  arsenic  originating  fi'om  solder 
grinding.  Since  data  from  GM  as  well  as 
from  OSHA  variance  inspections  have 
demonstrated  that  airborne 
concentrations  of  lead  and  inorganic 
arsenic,  although  they  vary 
considerably,  are  within  the  limits 
which  permit  the  use  of  the  supplied-air 
respirators  currently  in  use  by  GM  (not 
in  excess  of  either  100,000  ug  lead/m’  of 
air,  or  20,000  ug  inorganic  arsenic/m’  of 
air),  monitoring  inside  the  hood  of  the 
respirator  will  present,  for  the  purposes 
of  diis  variance,  a  means  of  determining 
employee  exposiure  to  airborne  lead  and 
inorganic  arsenic  and  efficacy  of  the 
respirator  program.  The  objectives  of 
airborne  monitoring  will  be  met  in  this 
way,  and  thus  a  variance  is  granted 
from  29  CFR  1910.1025(d)(l)(i)  and  29 
CFR  1910.1018(e)(l)(ii)  to  permit 
sampling  to  be  carried  out  under  the 


hood  of  the  respirator  (Order 
paragraph  8). 

The  exposure  monitoring 
requirements  of  the  standards  state  that 
full-shift  personal  samples  (i.e.,  at  least 
7  continuous  hours),  includtog  at  least 
one  job  classification  in  each  job  area, 
be  taken.  See  29  CFR  1910.1018(e)(l)(iii) 
and  29  CFR  1910.1025(d)(l)(ii).  GM  has 
proposed  that  short-term  monitoring 
inside  the  hood  of  the  supplied-air 
respirator  for  a  period  of  at  least  two 
hours  be  carried  out  for  each  solder 
grind  booth  employee,  claiming  that 
short-term  sampling  is  sufficiently 
representative  in  this  situation.  Tlie 
results  of  a  GM  conducted  study 
presented  to  OSHA  comparing  the 
concentrations  of  airborne  lead  from 
short-term  (2  hour  minimum)  samples 
with  full-shift  (7  hour)  samples, 
indicated  a  significant  relationship 
between  the  concentrations  in  the 
samples.  This  conclusion  was  based  on 
high  correlation  coefficient  values,  the 
similarity  of  average  concentrations  and 
the  similarity  of  the  variations  derived 
from  the  sample  data.  Short-term 
monitoring,  therefore,  appears  to 
provide  reliable  measurements  for 
solder  grind  booth  employees  where 
ceiling  exposure  levels  inside  the  hood 
are  consistently  below  the  standards’ 
PEL’S. 

This  evidence  is  not  conclusive,  but  is 
sufficient  for  OSHA  to  allow  GM  to 
perform  short-term  monitoring  for  a 
period  of  60  days,  commencing  with  the 
date  of  this  Order,  while  resampling  to 
confirm  the  reliability  of  the  first  results 
is  done.  OSHA  and  GM  are 
cooperatively  exchanging  information  in 
an  effort  to  resolve  this  question.  While 
the  formal  evaluation  period  has  not 
started,  an  additional  data  set  has  been 
gathered  which  supports  the  original 
findings.  Data  obtained  during  the  trial 
evaluation  period  will  be  analyzed  by 
OSHA  and  if  the  results  continue  to 
justify  short-term  monitoring,  it  will  be 
acceptable  for  monitoring  of  solder  grind 
booth  employees  oh  a  permanent  basis. 
If  the  data  do  not  justify  short-term 
monitoring,  then  the  standards  will 
apply.  Until  the  study  is  completed,  full- 
shift  monitoring  for  lead  and  inorganic 
arsenic  is  required  for  at  least  one 
employee,  at  each  work  station  in  the 
solder  grind  booth  on  alternating  shifts, 
in  at  least  5  plants,  for  two  test  cycles 
within  60  days  of  the  grant  of  this 
variance.  This  will  serve  to  provide 
comparative  data  and  will  safeguard 
employees  from  possible  overexposure 
pending  the  outcome  of  the  short-term 
monitoring  study. 

Paragraph  (d)(4)(i)  of  the  lead 
standard  requires  an  employer  to 


monitor  only  a  representative  sample  of 
workers  to  determine  all  workers’ 
exposure  levels.  With  regard  to 
frequency  of  monitoring,  paragraph 
(d)(6)(i)  of  the  lead  standard  states  that 
where  an  initial  reading  reveals 
exposure  below  the  action  level, 
measurements  need  not  be  repeated 
unless  a  change  in  circumstances 
occurs,  as  outlined  in  paragraph  (d)(7). 
Where  monitoring  reveals  employee 
exposure  at  or  above  the  action  level 
but  below  the  PEL,  paragraph  (d)(6)(ii) 
of  the  lead  standard  calls  for  monitoring 
at  least  once  every  six  months,  until  , 
readings  fall  below  the  action  level. 
Quarterly  monitoring  is  required  under 
paragraph  (d)(6)(iii)  of  the  lead  standard 
only  when  exposure  levels  are 
determined  to  be  above  ther  PEL,  until 
such  time  as  readings  are  confirmed  to 
be  below  the  action  level.  An  identical 
requirement  is  found  in  paragraph  (e)(3) 
of  the  inorganic  arsenic  standard. 

Under  paragraph  8  of  the  Order,  GM 
will  be  required  to  go  beyond  what  the 
standards  require  in  two  respects.  First, 
each  solder  grind  booth  worker,  rather 
than  a  representative  group,  will  be 
sampled.  Second,  sampling  will  be 
carried  out  quarterly  for  each  solder 
'  grind  booth  employee,  without  regard  to 
previous  results  that  may  have  been 
below  the  action  level.  Monitoring  of 
individual  employee  exposure  levels  on 
a  quarterly  basis  provides  greater 
protection  than  the  less  frequent, 
representative  monitoring  requirements 
imposed  by  the  standards. 

OSHA  believes  that  a  program  of 
short-term  monitoring  inside  the  hood  of 
the  supplied-air  respirator  for  all  solder 
grind  booth  employees,  on  a  quarterly 
basis,  supplemented  by  the 
representative  full-shift  sampling  as 
outlined  in  paragraph  8  of  the  O^er, 
provides  worker  protection  at  least  as 
safe  and  healthful  as  would  exist  if  the 
exposure  monitoring  provisions  of  the 
lead  and  inorganic  arsenic  standards 
were  followed. 

As  an  added  safeguard,  a 
comprehensive  evaluation,  as  detailed 
in  paragraph  8  of  the  Order,  is  required 
whenever  the  airborne  lead  level, 
measured  inside  the  hood  of  the 
supplied-air  respirator,  exceeds  the  PEL, 
as  a  time-weighted  average,  of  50  ug/m’. 
After  the  evaluation,  air  monitoring  will 
be  repeated  within  10  days,  for  a 
sufficient  length  of  time  (2  hours  or 
longer)  to  provide  statistically 
representative  information.  A  two  hour 
sample  will  also  be  collected  outside  the 
hood.  All  measures  necessary  under 
paragraph  8  of  the  Order  will  be  taken 
to  reduce  exposure  to  acceptable  levels. 
This  comprehensive  investigation 
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requirement,  coupled  with  the  quarterly 
monitoring  of  each  solder  grind 
employee,  further  assures  that  no 
employee  will  knowingly  be 
overexposed  to  lead  and  inorganic 
arsenic. 

3.  Medical  Surveillance  and  Medical 
Removal  Protection 

Under  the  variance,  medical 
protection  will  be  enhanced  for  solder 
grind  booth  workers  exposed  to  lead  . 
and  inorgcmic  arsenic.  GM  will  augment 
in  several  ways  its  medical  surveillance 
and  medical  removal  protection 
(“MRP”)  programs  currently  carried  out 
under  the  lead  standard.  GM  will  also 
continue  its  medical  surveillance 
program  under  the  inorganic  arsenic 
standard,  but  a  variance  has  been 
granted  from  paragraph  (n](3](ii)  only  as 
it  applies  to  the  frequency  of  chest  x-ray 
and  sputum  cytology  examinations. 

Paragraph  3  of  the  Order  requires  GM 
to  maintain  its  MRP  program  in 
accordance  with  paragraph  (k)  of  the 
lead  standard  notwithstand^  any 
judicial  stay  of  enforcement  that  may  be 
ordered.  A  motion  for  a  stay  is  currently 
pending  before  the  U.S.  Court  of 
Appeals  and  if  a  stay  is  not  ordered  by 
this  court,  subsequent  appeals  may  be 
taken  to  the  Supreme  Court  where  a 
stay  of  enforcement  could  be  imposed. 

The  lead  standard  provides  for  blood 
lead  monitoring  on  a  frequency  of  2  or  6 
months,  depending  upon  exposure 
levels.  Under  paragraph  4  of  the  Order, 
GM  will  provide  all  solder  grind  booth 
employees  with  blood  lead  monitoring 
at  least  every  two  months,  without 
regard  to  exposure  levels.  In  this  way, 
the  Order  expands  coverage  of  the 
standard  allowing  closer  surveillance  of 
these  workers  which  in  turn  will  help 
evaluate  the  efficacy  of  GM’s 
comprehensive  health  and  hygiene 
program.  If,  at  any  time,  an  employee's 
blood  lead  level  increases  to  within  10 
p.g/l00g  of  the  medical  removal  levels 
specified  in  29  CFR  1910.1025(k)(l](i). 
that  employee  must  be  resampled  within 
10  days  and  a  comprehensive 
investigation  of  possible  causes  made 
for  appropriate  corrective  action. 

Inorganic  arsenic  is  a  known  human 
carcinogen  which  causes  lung  and  other 
cancers.  The  inorganic  arsenic  standard 
specifies  that  all  employees  exposed  at 
least  30  days  per  year  over  the  action 
level,  or  with  a  history  of  10  or  more 
years  of  exposure  over  the  action  level 
must  be  provided  with  initial  chest  X- 
ray  and  sputum  cytology  examinations, 
as  part  of  the  medical  surveillance 
program.  29  CFR  1910.1018  (n)(3](i) 
provides  that  all  employeesjinder  45 
years  of  age  with  fewer  than  10  years  of 
exposure  over  the  action  level,  without 


regard  to  respirators,  shall  have  annual 
medical  examinations  thereafter  that 
include  chest  X-ray.  but  not  sputum 
cytology,  examinations.' 29  CiTO 
1910.101^n)(3)(ii)  specifies  that  all  other 
employees  in  the  medical  surveillance 
program.  i.e.,  those  not  included  in 
(n](3)(i),  shall  be  given  examinations 
that  include  both  chest  X-ray  and 
sputum  cytology  examinations  at  least 
semi-annually.  The  standard  will  apply 
as  promulgated  to  the  class  of  solder 
grind  booffi  employees  covered  by  29 
CFR  1910.1018(n)(3](i),  but  a  variance 
has  been  granted  with  respect  to  the 
semi-aimual  administration  of  chest  X- 
ray  and  sputum  cytology  examinations 
ior  the  group  included  under  29  CFR 
1910.1018(n)(3)(ii). 

In  its  application  for  a  variance  from 
the  inorganic  arsenic  standard,  GM 
requested  a  variance  from  the  semi¬ 
annual  chest  X-ray  requirements.  The 
company  expressed  the  opinion  that  the 
danger  ^m  exposure  to  radiation 
outweights  its  diagnostic  benefit.  During 
the  course  of  the  joint  OSHA-GM-UAW 
discussions,  GM's  medical  advisors 
added  that  it  was  their  opinion  that 
sputum  cytology  examinations  yielded 
an  unacceptable  number  of  false  positve 
results  and  the  risk  factor  involved  in 
the  subsequent  bronchoscopy 
examinations  or  other  procedures  which 
GM  felt  were  indicted  when  positive 
sputum  cytology  results  were  obtained 
also  outweighed  the  benefit  of  sputum 
cytology.  A  reduction  in  the  frequency  of 
chest  X-ray  and  elimination  of  sputum 
cytology  ex6uninations  was  proposed  by 
GM. 

OSHA  has  concluded  that  in  this 
particular  case  the  frequency  of  chest  X- 
ray  and  sputiim  cytology  examinations 
can  be  reduced  without  compromising 
the  level  of  protection.  Under  paragraph 
10  of  the  Order,  employees  whose 
exposure  levels  measured  inside  the 
hood  of  the  supplied-air  respirator  do 
not  exceed  the  action  level  will  be 
provided  with  chest  X-ray  and  sputum 
cytology  examinations  on  an  aimual 
basis.  Variance  is  granted  only  fit)m  the 
frequency  and  the  basis  of  determining 
frequency  (i.e.,  exposure  measurements 
inside  the  hood)  for  administration  of 
chest  X-ray  and  sputum  cytology 
examinations.  GM  will  continue  to 
provide  semi-annual  physical 
examinations,  incorporating  the 
procedures  listed  in  (n)(2)9ii)  (B)  and  (D) 
of  the  inorganic  arsenic  standard.  In  the 
event  that  monitoring  inside  the  hood  of 
the  supplied-air  respirator  reveals 
exposure  in  excess  of  the  action  level, 
the  semi-annual  physical  examinations 
will  be  required  to  include  both  chest  X- 
ray  and  sputum  cytology  examinations. 


until  such  time  as  the  exposure  level 
falls  below  the  action  level. 

This  approach  is  justified  by  the  fact 
that  where  supplied-air  respirators  with 
hoods  are  continuously  worn, 
measurements  inside  die  hood  will  give 
a  more  accurate  approximation  of  the 
employee’s  breathing  zone  exposure 
levels  than  measurements  of  ambient, 
levels  in  the  booth  which,  in  all  cases, 
would  trigger  semi-annual  chest  X-ray 
and  sputum  cytology  examinations.  It 
appears  medically  prudent  to  administer 
chest  X-ray  and  sputum  cytology 
examinations  on  a  semi-annual  basis 
only  when  exposure  exceeds  the  action 
level,  and  in  all  other  cases  on  an 
annual  basis. 

With  regard  to  the  claim  of  risk  in  the 
administration  of  the  additional  tests, 
including  a  bronchoscopy  examination, 
which  the  Company  believes  may  be 
indicated  by  a  positive  sputum  cytology 
test,  OSHA  has  determined  that  a 
reduction  in  fi^quency  of  sputum 
cytology  examinations  to  once  a  years  is 
warranted  only  where  exposure  levels 
inside  the  hood  reiliain  below  the  action 
level.  Even  though  this  question 
engendered  much  discussion  and 
exchange  of  information,  OSHA  does 
not  have  adequate  evidence  before  it  to 
conclude  that  sputum  cytology 
examinations  should  be  discontinued. 

At  the  conclusion  of  the  discussions 
concerning  the  issue  of  chest  X-ray  and 
sputum  cytology  examinations,  GM 
reaffirmed  its  original  positions 
concerning  the  minimal  beneficial  use 
obtained  from  providing  chest  X-ray  and 
sputum  cytology  examinations  to  solder 
grind  booth  employees.  GM  did  agree  to 
accept  the  requirements  for  chest  X-ray 
and  sputum  ecology  examinations  as 
currently  required  by  the  variance.  GM 
has  indicated,  however,  that  it  intends 
to  submit  additional  data  and 
information  in  the  near  future  to 
substantiate  its  position  concerning  the 
use  of  X-ray  and  sputum  cytology 
examinations  as  cancer  screening  tools, 
and  that  it  may  request  modification  of 
this  provision  of  the  order  based  on  the 
new  evidence,  in  accordance  with 
section  6(d)  of  the  Act.  OSHA  will 
carefully  eveduate  and  analyze  the 
results  of  the  GM  submission  when  it  is 
received  and  will  consider  any 
applications  to  modify  the  requirement 
for  chest  X-ray  and  sputum  cytology 
exambiations  provided  for  in  the 
variance. 

4.  Solder  Dust  Removal  and  Control. 

A  variance  has  been  granted  from  the 
following  provisions  in  the  inorganic 
arsenic  and  lead  standards  which 
attempt  to  minimize  dispersion  of  dust 
when  contaminated  clothing  or 
equipment  is  cleaned:  (1)  29  CFR 
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1910.1018(j)(2)(viii),  which  prohibits 
removal  of  arsenic  dust  by  blowing  or 
shaking;  (2)  29  CFR  1910.1016(m)(5), 
which  requires  vacuuming  of  protective 
clothing  l^fore  entering  change  rooms, 
lunchrooms  or  shower  rooms;  and  (3)  29 
CFR  1910.1025(g)(2](viii],  which  prohibits 
removal  of  lead  dust  from  protective 
clothing  or  equipment  by  blowing, 
shaking,  or  any  other  means  which 
disperses  lead  into  die  air. 

Instead  of  complying  with  these 
requirements,  solder  grind  booth 
employees  will  be  permitted  to  remove 
surface  dust  from  their  protective 
equipment  and  clothing,  prior  to  exiting 
the  booth,  either  by  vacuuming  or  by  the 
use  of  fixed-in-place  overhead,  multi* 
orificed,  compressed  air  showers  (Order 
paragraph  6).  While  the  latter  method  is 
not  acceptable  under  the  standards,  it 
meets  the  objectives  of  the  standards  in 
these  circumstances  because  the 
employee,  while  using  the  air  shower,  is 
required  to  wear  a  supplied-air 
respirator  connected  to  the  air  supply 
which  will  prevent  dust  from  entering 
his  breathing  zone;  any  other  employees 
in  the  solder  grind  booth  would  be 
unaffected  since  they  also  would  be 
wearing  their  respirators;  and 
employees  outside  of  the  solder  grind 
booth  would  be  unaffected  because  the 
lead  and  arsenic  dust  which  would  be 
removed  by  the  air  shower  would 
remain  wiUiin  the  confines  of  the  booth 
(Order  paragraph  5). 

The  air  showers  permitted  by  the 
variance  Order  have  been  in  use  in 
various  locations  in  the  auto  industry. 
OSHA  has  observed  these  air  showers 
in  several  solder  grind  booths  and  is 
convinced  that  their  use  satisfies  the 
standards’  objective  of  minimizing 
dispersion  of  dust  into  the  air  when 
clothing  and  protective  equipment  are 
being  cleaned. 

5.  ^ting  Facilities. 

A  variance  has  been  granted  from  29 
CFR  1910.1025(i](4)(ii}  and  29  CFR 
1910.1018(m](3](i),  which  require  that 
readily  accessible  lunchroom  facUities 
be  provided  and  have  a  temperature 
controlled,  positive  pressure,  filtered  air 
supply.  Variance  investigations  have 
shown  that  GM  currently  provides  such 
facilities,  and  OSHA  has  determined 
that  they  are  in  substantial  compliance 
with  these  requirements  of  the 
standards. 

Paragraph  11  of  the  Order  permits  the 
Company  to  provide  cleein  eating  areas 
near  the  solder  grind  booths.  These 
areas  need  not  have  a  temperature- 
controlled,  positive-pressure  filtered  air 
supply,  but  must  be  maintained  as  free 
as  practicable  of  lead  or  arsenic  dust 
and  must  be  at  least  50  feet  fix)m  any 
point  of  the  solder  grind  booth.  Unlike 


smelters,  for  example,  where  lead 
contamination  is  pervasive  and  filtered- 
air  lunchrooms  provide  protection  for 
workers  eating  lunch,  the  ambient  air  in 
an  automobile  manufacturing  plant  is 
relatively  free  from  lead  and  arsenic. 

The  solder  grind  booth  is  the  primary 
source  of  lead  and  arsenic  dust,  and 
since  the  dust  will  be  contained  within 
the  booth  by  the  booth’s  ventilation 
system  and  by  the  carrying  out  of  the 
requirement  of  the  Order  that  car  bodies 
and  employees’' protective  clothing  and 
equipment  be  cleaned  before  they  exit 
the  booth,  contamination  of  food  and 
eating  areas  by  airborne  lead  and 
arsenic  is  not  considered  to  be  a 
problem.  Air  samples  taken  by  GM  and 
by  OSHA  near  exits  and  entrances  of 
the  solder  grind  booth  and  in  the  eating 
areas  support  this  conclusion.  OSHA 
has  determined  that  these  conditions 
will  provide  solder  grind  booth  workers 
with  at  least  equivalent  protection  as 
lunchrooms  required  by  the  standard. 

6.  Training. 

Under  paragraph  12  of  the  Order,  GM 
will  supplement  the  training  and 
education  requirements  of  the  lead  and 
inorganic  arsenic  standards  with 
periodic  presentations  of  a  written 
program  for  all  employees  in  the 
soldering  operation  from  application  to 
finishing.  The  program  will  be  given  to 
all  workers  pripr  to  initial  assignment  to 
the  soldering  operation  and  will  provide 
information  on  the  nature  of  the  hazard, 
the  controls  used  for  reducing  exposure, 
proper  use  of  supplied-air  respirators 
with  hoods  and  bibs,  procedures  for 
cleaning  clothes  and  equipment, 
personal  hygiene  and  other  relevant 
information. 

7.  Non  Solder  Grind  Booth  Employees. 

The  variance  Order  also  gives 

increased  protection  from  lead  and 
arsenic  dust  to  workers  on  the  assembly 
line  adjacent  to  the  solder  grind  booth, 
and  to  supervisors  who  enter  the  booth 
for  short  periods.  All  provisions  of  the 
lead  and  inorganic  arsenic  standards 
apply  to  these  workers,  and  in  addition 
the  Company  will  (1)  maintain  the 
solder  grind  booths  in  such  a  manner 
that  airborne  lead  or  arsenic  dust 
generated  within  the  booth  is  not 
released  outside  the  confines  of  booth; 
(2)  remove  any  solder  dust  from  the 
automobile  bodies  before  additional 
work  is  performed;  (3]  provide  blood 
lead  monitoring  at  least  every  six 
months  without  regard  to  employee’s 
airborne  lead  and  arsenic  exposure 
levels;  and  (4)  implement  the  MRP 
provisions  of  the  lead  standard  even  if 
they  are  stayed  by  court  order  pending 
judicial  review. 

Paragraph  5  of  the  Order  requires  the 
Company  to  perform  whatever  repair  or 


maintenance  is  necessary  to  maintain 
the  structural  integrity  of  the  booth  and 
assure  the  efficiency  of  its  exhaust 
ventilation  system.  Paragraph  7  of  the 
Order  also  minimizes  release  of  dust 
outside  the  booth  by  requiring  that  dust 
be  removed  fixim  automobile  bodies 
before  they  exit  the  booth.  As  an 
alternative,  dust  may  be  removed  by 
washing  the  bodies  outside  of  the  booth, 
but  in  no  case  may  the  body  proceed  for 
further  work  until  it  is  cleaned.  Workers 
exposed  to  lead  who  do  not  work  in  the 
solder  grind  booth  will  be  given 
additional  protection  through  periodic 
blood  monitoring.  The  lead  standard 
would  permit  termination  of  blood 
monitoring  if  air  monitoring  showed 
values  below  30  p-g/m^,  GM  has  agreed 
to  monitor  all  workers  exposed  to  lead 
at  least  at  6  month  intervals  regardless 
of  airborne  exposure  levels  (Order 
paragraph  4).  The  MRP  program  will  be 
provided  despite  any  stay  of 
enforcement  pending  review  (Order 
paragraph  3]  (See  section  on  Medical 
Surveillance  and  Medical  Removal 
Protection  above). 

GM  had  originally  requested 
variances  from  several  other  provisions 
of  the  inorganic  arsenic  and  lead 
standards  which  wouM  have  directly 
affected  non  solder  grind  booth 
employees.  These  requests  and  the 
reasons  for  their  withdrawal,  are  as 
follows: 

A  request  had  been  made  for  a 
variance  from  29  CFR  1910.1018(e)(l}(iii) 
and  29  CFR  1910.1025  (d)(l)(ii),  those 
provisions  of  the  exposure  monitoring 
section  in  the  inorganic  arsenic  and  lead 
standeirds  that  required  collection  of 
full-shift  (at  least  7  continuous  hours) 
personal  samples,  as  they  pertained  to 
employees  on  the  assembly  line  outside 
of  Ae  solder  grind  booth.  CM’S 
contention  was  that  it  was  appropriate 
to  collect  short-term  representative 
samples.  However,  when  additional 
data  appeared  to  contradict  the 
assertion,  the  Company  voluntarily 
withdrew  this  request  for  assembly  line 
employees  and  requested  instead  that  it 
be  applied  to  solder  grind  booth 
employees  only.  Paragraph  8  of  the 
Order,  discussed  elsewhere,  deals  with 
this  aspect 

A  request  was  made  for  a  variance 
frnm  29  CFR  1910.1025(i)  of  the  lead 
stamdard  as  it  relates  to  requirements 
for  the  provision  and  use  of  change 
rooms,  showers,  lunchrooms,  and 
lavatories  in  areas  where  employees  are 
exposed  to  lead  above  the  without 
regard  to  the  use  of  respirators,  GM 
requested  a  variance  for  solder 
applicators  and  employees  on  the  line 
between  the  solder  grind  booth  and  the 
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Bonderite  operations,  insofar  as  the 
provision  required  special  hygiene 
facilities  other  than  lavatories.  OSHA's 
position  was  that  overexposure  to  lead 
and  inorganic  arsenic  for  employees 
other  than  those  woiicing  in  the  solder 
grind  booth  could  readily  be  prevented 
by  engineering  and  work  practice 
controls  and  Aat,  therefore,  the 
standard  would  not  require  the 
employer  to  provide  these  hygiene 
facilities.  GM  concurred  and  withdrew 
its  request  for  variance. 

GM  had  originally  requested  a 
variance  from  the  respirator  selection 
tables  of  the  lead  and  arsenic  standards 
as  they  applied  to  supervisory  personnel 
who  enter  the  solder  grind  booth 
periodically  for  varying  periods  of  time. 
GM's  concern  was  that  &e  standards 
could  be  interpreted  to  require 
supervisors  to  wear  the  supplied-air 
respirator  with  a  hood  and  bib 
regardless  of  the  duration  of  exposure. 

In  discussions  with  GM,  OSHA 
explained  that  the  standards  required 
supervisors  to  be  provided  with  the 
respirator  which  affords  the  necessary 
protection  factor  according  to  the 
respirator  selection  tables.  This 
interpretation  satisfied  GM’s  concerns, 
and  the  Company  agreed  to  have  the 
respective  standards  apply  to  the 
determination  of  the  appropriate 
respirators  for  supervisors. 

In  most  situations,  however, 
supervisors  would  have  to  wear  the 
same  protective  equipment  worn  by  the 
solder  grind  booth  employees.  For 
example,  because  of  the  considerable 
variation  in  the  concentrations  of 
airborne  lead  and  inorganic  arsenic  in 
the  solder  grind  booths,  they  must  be 
assumed  to  be  100,000  ug/’  and  20,000 
ug/’  of  air,  respectively.  Further, 
although  the  number  of  entries  and  the 
likely  duration  of  each  exposure  for  a 
supervisor  is  quite  unpredictable  in 
advance,  if  we  assume  a  total  exposure 
of  15  minutes  for  an  8-hour  day,  his  time- 
weighted  average  exposure  to  lead 
woidd  be  3125  ug/*,  or  greater  than  60 
times  the  PEL  for  lead.  This  would 
necessitate  the  wearing  of  either  a 
powered,  air-purifying  respirator  with 
high  efficiency  filters,  or  a  half-mask 
supplied-air  respirator  operated  in  the 
positive  pressure  mode.  However, 
unless  all  operations  cease  while  he  is  in 
the  booth,  he  must  also  protect  his  eyes, 
face  and  upper  body  from  the  hot,  high 
velocity  solder  particles. 

Therefore,  alAough  the  choice  of  the 
appropriate  respirator  takes  into 
consideration  the  dmation  of  exposure  it 
would  appear  that,  in  actual  practice, 
supervisors  who  enter  the  solder  grind 
booth  during  grinding  operations  for  any 


substantial  period  of  time  would  need  to 
wear  respiratory  protection  equivalent 
to  that  of  the  solder  grind  booth 
employees. 

IV.  Order 

Pursuant  to  authority  in  section  6(d)  of 
the  Occupational  Safety  and  Health  Act 
of  1970,  and  in  Secretary  of  Labor’s 
Order  No.  8-76  (41 FR  29059),  it  is 
ordered  that  the  General  Motors 
Corporation  be,  and  is  hereby, 
audiorized  to  comply  with  the 
requirements  of  this  Order  set  out  below 
in  lieu  of  complying  with  the 
requirements  prescribed  in  the  following 
provisions  of  the  standard  for 
Occupational  Exposure  to  Lead,  29  CFR 
1910.1025,  and  of  the  standard  for 
Occupational  Exposure  to  Inorganic 
Arsenic,  29  CFR  1910.1018;  29  CFR 
1910.1025(d)(l)(i)  and  29  CFR 
1910.1018(e)(l)(ii),  concerning  employee 
exposure  for  monitoring  purposes;  29 
CFR  1910.1025(d)(l)(ii)  and  29  CFR 
1910.1018(e)(l)(iii),  concemng  full-shift 
monitoring;  29  CFR  1910.1025(e)(1)  and 
29  CFR  1910.1018(g)(1)  (i)  and  (ii), 
concerning  engineering  and  work 
practice  controls  as  they  pertain  to 
methods  of  compliance;  29  CFR 
1910.1025(g)(2)(viii)  and  29  CFR 
1910.1018(j)(2)(viii),  concerning  the 
prohibition  for  lead  removal  from 
protective  clothing  or  equipment  by 
blowing,  shaking  or  any  means  which 
disperses  lead  into  the  air  and  for 
removal  of  inorganic  arsenic  by  blowing 
or  shaking;  29  CFR  1910.1025(i)(4)(ii)  and 
29  CFR  1910.1018(m)(3)(i),  concemii^ 
the  requirement  that  lunchroom  facilities 
have  a  temperature  controlled,  positive 
pressure,  filtered  air  supply;  29  CFR 
1910.1018(m)(5),  concerning  removal  of 
inorganic  arsenic  from  protective 
clothing  by  vacuuming;  29  CFR 
1910.1018(n)(3)(ii),  concerning  the 
requirement  for  a  semi-annual  chest  X- 
ray  and  sputum  cytology  examinaton; 
and  29  Cl^  1910.1025(r)(7),  concerning 
the  startup  date  for  compliance  plans. 

All  other  provisions  of  both  standards 
are  unaffected  by  this  variance  order, 
and  the  General  Motors  Corporation 
must  continue  to  comply  wi^  them  in 
conjunction  with  the  terms  of  this  Order. 

1.  Each  employee  in  the  solder  grind 
booth  shall  be  provided  daily  with,  and 
required  to  wear,  supplied-air 
respirators  with  hoods  and  protective 
bibs,  operated  in  the  positive  pressure 
mode.  These  respirators  shall  be 
approved  for  use  in  atmospheres 
containing  not  more  than  20  milligrams 
of  inorganic  arsenic  per  cubic  meter  of 
air  (20  mg/m*),  or  100  milligrams  of  lead 
per  cubic  meter  of  air  (100  mg/m*). 

2.  A  corporate  written  compliance 
program,  as  required  by  paragraph  (e)(3) 


of  the  standard  for  Occupational 
Exposure  to  Lead,  shall  be  completed 
within  one  year  of  the  effective  date  of 
the  grant  of  variance.  Copies  of  the  plan 
will  be  available  at  each  plant  covered 
by  this  variance.  The  employer  shall 
substantially  reduce,  with  the  goal  of 
ultimate  elimination,  employee  exposure 
to  lead  and  inorganic  arsenic  in 
connection  with  solder  grind  operations 
as  soon  as  feasible,  but  not  later  than 
January  1, 1986,  barring  economic  or 
technical  limitations.  In  addition  to  the 
compliance  plan,  the  employer  shall 
submit  to  the  Assistant  Secretary  a 
report  concerning  the  detailed 
implementation  of  this  objective  on 
January  1, 1981,  and  annually  thereafter 
until  the  goal  is  met.  Upon  the  assertion 
by  the  employer,  at  the  time  of  each 
submission,  that  the  report  contains 
trade  secret  information,  the  Department 
of  Labor  will  protect  the  document  to 
the  fullest  extent  permitted  by  law  and 
will  not  disclose  it  unless  such 
disclosure  is  compulsory  as  a  matter  of 
law.  Where  disclosure  may  be  required, 
the  employer  will  be  notified  in 
advance. 

3.  For  all  employees  in  General 
Motors’  medical  surveillance  program, 
the  employer  shall  institute  a  program  of 
medical  removal  protection  as  provided 
in  paragraph  (k)  of  the  standard  for 
Occupational  Exposure  to  Lead.  This 
shall  apply  without  regard  to  any 
judicial  stay  which  may  be  placed  on 
this  section  of  the  standard  pending 
final  disposition  by  a  court. 

4.  All  solder  grind  booth  employees 
shall  have  blood  lead  levels  determined 
at  least  every  two  months,  without 
regard  to  air  monitoring.  All  other 
employees  in  the  medical  siurveillance 
program  shall  have  blood  lead  levels 
determined  in  accordance  with 
paragraph  (j)  of  the  standard  for 
Occupational  Exposure  to  Lead,  but  not 
less  frequently  than  every  6  months, 
irrespective  of  airborne  lead  monitoring 
results. 

5.  The  employer  shall  be  required  to 
maintain  the  solder  grind  booth  in  such 
condition  that  airborne  lead  or  inorganic 
arsenic  dust  within  the  booth  shall  be 
contained  within  the  confines  of  the 
booth. 

6.  The  employer  shall  assure  that 
employees,  prior  to  exiting  the  solder 
grind  booth,  remove  surface  dust  from 
their  clothing  and  equipment  by 
vacuuming,  or  by  the  use  of  fixed-in¬ 
place  overhead  air  showers  with 
multiple  orifices,  while  their  respirators 
are  connected  to  an  air  supply. 

7.  The  employer  shall  assure  that 
solder  dust  is  removed  firam  the 
automobile  bodies  before  they  exit  the 
confines  of  the  solder  grind  booth,  as 


Federal  Register  /  Vol.  45,  No.  135  /  Friday,  July  11,  1980  /  Notices 


46931 


required  by  paragraph  [h)(l)  of  the 
standard  for  Occupation^  ^posure  to 
Lead,  except  that  where  car  wash 
facilities  are  provided,  the  automobile 
bodies  may  be  washed  to  remove  solder 
dust  after  they  exit  the  solder  grind 
booth.  In  any  case,  the  solder  dust  shall 
be  removed  before  any  additional  work 
is  performed  on  the  automobile  bodies. 

8.  The  employer  is  required  to  monitor 
solder  grind  booth  employees  for 
periods  of  time  su^icient  to  collect 
samples  representative  of  exposure  (two 
hours  or  longer).  Sampling  under  the 
hood  of  the  supplied-air  respirator  shall 
be  carried  out  quarterly  for  each  solder 
grind  booth  employee  even  though 
previous  results  may  have  been  below 
the  action  level,  except  that  full-shift 
sampling  for  airborne  levels  of  lead  and 
inorganic  arsenic  shall  be  conducted  for 
at  least  one  employee  at  each  work 
station  in  the  solder  grind  booth  on 
alternating  shifts  in  at  least  five  plants 
for  two  test  cycles  within  60  days  of  the 
grant  of  this  variance.  At  the  end  of  the 
60  day  period,  if  the  results  justify  short¬ 
term  sampling,  then  where  the  employer 
is  required  to  monitor  solder  grind 
employees,  routine  short-term 
monitoring  shall  be  deemed  acceptable 
except  where  otherwise  indicated. 

Where:  (a)  the  time  weighted  average 
(TWA)  of  tlm  airborne  lead  level  inside 
the  hood  of  the  supplied-air  respirator 
exceeds  50  micrograms  per  cubic  meter 
of  air  (50  ug/m^;  or  (b)  the  employee’s 
blood  lead  level  is  within  10  ug/lOOg  of 
the  removal  level,  a  comprehensive 
evaluation  will  be  made  by  the 
employer. 

Such  an  evaluation  may  include  study 
of  engineering  controls  and  personal 
protective  equipment  (air-supply,  hood 
integrity,  booth  ventilation  and 
facilities),  employee  personal  hygiene 
and  work  practices,  and  blood  lead 
data.  Engineering  changes,  further 
testing,  and  employee  retraining  will  be 
carried  out  as  needed.  But,  where 
condition  (a)  above  occurs,  air 
monitoring  shall  be  repeated  within  10 
days;  or  where  (b)  above  occurs  the 
blood  lead  level  shall  be  resampled 
within  10  days  of  receipt  of  the 
laboratory  results. 

Where  additional  testing  is  indicated 
inside  the  hood  of  an  suppdied-air 
respirator,  the  sample  will  be  collected 
for  a  sufficient  length  of  time  (two  hours 
or  longer)  to  provide  statistically 
representative  information.  A  two  hour 
sample  will  also  be  collected  outside  the 
hood.  Sampling  will  be  done  using  one 
or  more  filters  as  warranted. 

The  employer  will  conduct  full-shift 
air  samplii^  on  the  automotive 
assembly  line  from  solder  application  to 
Bonderite  (except  for  the  solder  grind 


booth)  in  comphance  with  the 
requirements  of  the  standard  for 
Occupational  Exposure  to  Lead. 

9.  The  employer  is  not  relieved  from 
the  continuing  responsibility  to  utilize 
feasible  engineering  and  work  practice 
controls  that  may  be  developed  as  the 
sole  means  of  reducing  exposure  to 
inorganic  arsenic  and  lead  to  acceptable 
levels  under  the  standard  for 
Occupational  Exposure  to  Inorganic 
Arsenic  and  the  standard  for 
Occupational  Exposure  to  Lead. 

10.  In  determining  whether  solder 
grind  booth  employees  exposed  to 
inorganic  arsenic  must  be  provided 
chest  x-ray  and  sputum  cytology 
examinations  at  semi-annual  intervals 
as  required  by  paragraph 
1910.1018(n)(3)(ii)  of  the  standard  for 
Occupational  ^posure  to  inorganic 
Arsenic,  the  arsenic  level  in  air  ntay  be 
measured  inside  the  hood  of  the 
supplied-air  respirator  except  that, 
without  regard  to  the  standard,  these 
chest  x-rays  and  sputum  cytology 
examinations  shall  be  provided  to  all 
such  solder  grind  booth  employees 
annually. 

11.  The  employer  shall  provide  a  clean 
and  readily  accessible  eating  facility  for 
solder  grind  booth  employees.  These 
facilities  shall  be  no  closer  than  hfty  (50) 
feet  from  any  point  of  the  solder  grind 
booth  and  shall  be  kept  clean  in 
accordance  with  die  housekeeping 
requirements  as  provided  in  paragraph 
(h)  of  the  standard  for  Occupational 
Exposure  to  Lead. 

12.  The  employer  shall  provide  a 
written  training  and  education  program 
for  employees  assigned  to  solder 
application,  grinding,  and  finishing 
operations  which  shall  include,  but  not 
be  limited  to,  the  health  hazards 
associated  with  inorganic  arsenic  and 
lead,  proper  respirator  use,  protective 
clothing,  personal  hygiene,  and 
restrictions  on  smoking  or  eating  in  the 
solder  grind  booth.  This  training  and 
education  program  shall  be  operated 
periodically. 

13.  The  employer  shall  comply  with  all 
provisions  in  this  grant  of  variance,  and 
in  addition  shall  not  be  relieved  from 
compliance  with  all  other  applicable 
provisions  of  the  standard  for 
Occupational  Exposure  to  Inorganic 
Arsenic  and  the  standard  for 
Occupational  Exposure  to  Lead. 

As  soon  as  possible,  the  General 
Motors  Corporation  shall  give  notice  to 
affected  employees  of  the  terms  of  this 
order  by  the  same  means  required  to  be 
used  to  inform  them  of  the  application 
for  variance. 

Effective  Date:  This  Order  shall 
become  effective  on  July  11, 1980,  and 
shall  remain  in  effect  until  modihed  or 


revoked  in  accordance  with  section  6(d) 
of  the  Occupational  Safety  and  Health 
Act  of  1970. 

Signed  at  Washington,  D.C  this  17th  day  of 
June  1980. 

Eula  Bingham, 

Assistant  Secretary  of  Labor. 

|FR  Doc.  «0-a07U  FUed  7-lO-tO;  S45  am| 
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Office  of  the  Secretary 

Affirmative  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Asstotance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  certifications  of  eligibility 
to  apply  for  worker  adjustment 
assistance  issued  during  the  period  June 
30-July  3, 1980. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  Ae  Act  must  be  met. 

In  the  following  cases  it  has  been 
concluded  that  all  of  the  criteria  have 
been  met. 

TA-W-7811;  Apex  Glove  Co., 
Milwaukee,  Wis. 

The  investigation  was  initiated  on 
April  28, 1980  in  response  to  a  petition 
which  was  filed  on  behalf  of  workers  at 
Apex  Glove  Company.  Milwaukee, 
Wisconsin.  The  workers  produce  woik 
gloves. 

U.S.  imports  of  Work  Gloves  and 
Mittens  increased  absolutely  in  each  ' 
year  fi'om  1975  through  1979  and 
increased  relative  to  domestic 
production  in  each  year  fi'om  1977. 
through  1979.  Imports  increased 
absolutely  in  January-March  1980 
compared  to  &e  same  period  in  1979. 

A  Department  survey  revealed  a 
customer  which  represented  a  major 
portion  of  sales  by  Apex  Glove 
Company  decreased  purchases  from  the 
subject  firm  and  increased  purchases  of 
imported  work  gloves  in  1979  compared 
to  1978. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that: 

“All  workers  of  Apex  Glove  Company, 
Milwaukee,  Wisconsin  who  became  totally  or 
partially  separated  &om  employment  on  or 
after  April  15, 1979  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974.” 

I  hereby  certify  that  determinations 
were  issued  with  respect  to  all  of  the 
aforementioned  cases  during  the  week 
of  June  30-July  3. 1980. 
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Signed  at  Washington.  D.C..  this  7th  day  of 
|uly,  1980. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

IHR  n<«.  80-20756  Filed  7-10-80;  8:45  am) 
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ITA-W-87561 

Arrow  Metal  Products  Corp.,  Detroit, 
Mich.;  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  16, 1980  in  response  to 
a  worker  petition  received  on  May  19, 
1980  which  was  filed  on  behalf  of 
workers  and  former  workers  producing 
automotive  stampings  at  Arrow  Metal 
Products  Corporation.  1200  Mount 
Elliott,  Detroit,  Michigan. 

On  May  6, 1980  a  petition  was  filed  by 
the  United  Automobile,  Aerospace  and 
Agricultural  Implement  Workers  of 
America  (UAW)  on  behalf  of  the  same 
group  of  workers  (TA-W-8277). 

Since  the  identical  group  of  workers  is 
the  subject  of  the  ongoing  investigation 
TA-W-^756,  a  new  investigation  would 
serve  no  purpose.  Consequently,  this 
investigation  for  TA-W-8756  has  been 
termination. 

Signed  at  Washington,  D.C.,  this  2nd  day  of 
July  1980. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  88-20750  Filed  7-10-80:  8:45  am| 
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Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance  issued  during  the 
period  June  30-June  3, 1980. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers’  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 


articles  produced  by  the  firm  or  . 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  it  has 
been  concluded  that  at  least  one  of  the 
above  criteria  has  not  been  met. 

TA-W-7158;  TA-W-7426;  Chicago 
Pneumatic  Tool  Co.,  Solon,  Ohio, 
Franklin,  Penn. 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Neither  company 
imports  nor  increased  imports  by 
customers  contributed  importantly  lo 
separations  from  the  subject  firm. 

TA-W-7850;  Clear  Shake,  Inc.,  Clear 
Lake,  Wash. 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Declines  in 
employment  in  1980  were  due  to 
declines  in  new  housing  starts  and  were 
not  a  result  of  increased  imports. 

XA-W-7781;  Cheney  Brothers,  Inc., 
Manchester,  Conn. 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Sales  and 
employment  at  the  subject  firm  have 
increased  since  the  expiration  of  a  prior 
certification  in  April  1980. 

TA-W-7716;  Sharon  Tube  Co.,  Sharon, 
Penn. 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  With  respect  to 
workers  producing  welded  pipe,  sales  or 
production  did  not  decline.  With  respect 
to  workers  producing  seamless  pipe 
such  workers  are  covered  by  an  existing 
.  certification. 

TA-W-7681,  TA-W-7682;  Michigan 
Rivet  Corp.,  Plant  1  and  Plant  II, 
Warren,  Mich. 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-7710:  R.  Hoe  Co.,  InC., 
Birmingham,  Ala. 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  indicated  that  increased 
imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 

TA-W-7680;  Robert  Gray  Shake  and 
Shingle,  Inc.,  Hoquiam,  Wash. 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  A  survey  of 
customers  indicated  that  increased 


imports  did  not  contribute  importantly 
to  worker  separations  at  the  firm. 
TA-W-7636:  Inter-City  Trucking 
Service,  Inc.,  Flint,  Mich. 

Investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-7647;  S  &  S  Cartage,  Flint,  Mich. 

Investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-7653;  Freight  Consolidation 
Services,  Inc.,  Detroit,  Mich. 

Investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-7657;  Lewis  and  Clark  Chrysler 
Plymouth,  Inc.,  St.  Louis,  Mo. 

Investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-7658;  Lou  Fusz  Pontiac,  St.  Louis, 
Mo. 

Investigation  revealed  that  the 
workers  do  not  produce  an  article  as 
required  for  certification  under  Section 
223  of  the  Act. 

TA-W-8708;  Amoco  Chemical  Corp., 
Decatur,  Ala. 

Investigation  revealed  that  criterion 
(3)  has  not  been  met.  Aggregate  U.S. 
imports  of  purified  teraphalic  acid  are 
negligible. 

Affirmative  Determinations 

In  each  of  the  following  cases,  it  has 
been  concluded  that  all  of  the  criteria 
have  been  met.  and  certifications  have 
been  issued  covering  workers  totally  or 
partially  separated  from  employment  on 
or  after  the  designated  dates. 

TA-W-7452;  Firestone  Tire  &  Rubber 
Co.,  Des  Moines,  Iowa 

With  respect  to  workers  not  producing 
earthmover  tires,  criterion  (3)  has  not 
been  met.  A  survey  of  customers 
revealed  that  increased  imports  did  not 
contribute  importantly  to  the  separation 
of  such  workers  at  the  plant. 

With  respect  to  workers  producing 
earthmover  tires,  a  certification  was 
issued  covering  all  such  workers 
separated  on  or  after  November  3, 1979. 

TA-W-8134;  William  Amer  Co„ 
Philadelphia,  Pa. 

A  certification  was  issued  covering 
the  workers  indicated  below,  who  will 
be  separated  on  or  after  July  1, 1980: 
David  F.  Bailie,  Laird  H.  Simons,  J«.: 
Barbara  L.  Simons,  and  William  M. 
Springer. 
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TA-W-7884;  The  Glover  Corp.,  Calico 
Rock,  Ark. 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
April  18, 1979. 

TA-W-8086;  Maple  Tree,  Inc., 
Maplesville,  Ala. 

A  certification  was  issued  covering  all 
workers  of  the  firm  separated  on  or  after 
June  1, 1979. 

TA-W-7976  and  7981;  International 
Telephone  &  Telegraph  Corp.,  the 
Automotive  Electrical  Products  Division, 
Sehner,  Tenn.,  and  Bellaire,  Mich. 

A  certification  was  issued  covering  all 
workers  of  the  plants  separated  on  or 
after  April  11, 1979  and  before 
December  1, 1979.  ^ 

TA-W-7731,  7974,  7975,  7977,  7978,  7979, 
7980  and  7982;  International  Telephone 
ft  Telegraph  Corp.,  Automotive 
Electrical  Products  Division,  Oak  Park, 
Mich.;  Brownsville,  Tex.;  Fayette,  Miss.; 
Cairo,  Ga.;  Bainbridge,  Ga.;  Petoskey, 
Mich.  (Plant  No.  6);  Petoskey,  Mich. 
(Plant  No.  1);  and  East  Jordan,  Mich. 

A  certification  was  issued  covering  all 
workers  of  the  plants  separated  on  or 
after  April  11, 1979. 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  June  30-July  3, 
1980.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  S-5314, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210,  during  normal  working  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  80-20759  Filed  7-10-80;  8:45  am| 
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[TA-W-6846] 

International  Silver  Corp.,  Los 
Angeles,  Calif.:  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  May  19, 1980,  the  petitioner 


requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  for 
former  workers  of  International  Silver 
Corporation’s  warehouse  in  Los 
Angeles,  California.  This  determination 
was  published  in  the  Federal  Register  on 
May  23, 1980  (45  FR  35045). 

Petitioner  claims  that  the  Los  Angeles, 
California  warehouse  was  closed  as  a 
result  of  the  decline  in  production  at 
International  Silver’s  Factory  C,  in 
Meriden,  Connecticut,  whose  workers 
employed  on  stainless  steel  flatware 
were  certified  for  trade  adjustment 
assistance  on  December  13, 1978,  TA¬ 
W-4071.  Petitioner  further  claims  that 
warehousemen  for  International  Silver’s 
warehouse  in  Wallingford,  Connecticut 
are  receiving  trade  adjustment 
assistance. 

Conclusion 

After  review  of  the  application,  I 
conclude  that  petitioner’s  claim  of 
sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
July  1980. 

C.  Michael  Aho, 

Director,  Office  of  Foreign  Economic 
Research. 

|FR  Doc.  80-20753  Filed  7-10-80;  8:45  am| 
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Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

Petitions  have  been  filed  with  the  - 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  pf  Trade 
Adjustment  Assistance,  Bureau  of 
International  Labor  Affairs,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act  and  29  CFR 
90.12. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
absolute  or  relative  increases  of  imports 
of  articles  like  or  directly  competitive 
with  articles  produced  by  the  workers’ 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  or 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Title  U,  Chapter  2,  of  the  Act  in 
accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90.  The 
investigations  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial 
separations  began  or  threatened  to 
begin  and  the  subdivision  of  the  firm 
involved. 

Pursuant  to  29  CFR  90.13,  the 
petitioners  or  any  other  persons  showing 
a  substantial  interest  in  the  subject 
matter 'of  the  investigations  may  request 
a  public  hearing,  provided  such  request 
is  filed  in  writing  with  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
at  the  address  shown  below,  not  later 
than  July  21, 1980. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  21, 1980. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210. 

Signed  at  Washington,  D.C.,  this  7th  day  of 
July,  1980. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner:  Union/workers  or 
former  workers  of— 

Location 

Date 

received 

Date  of 
petition 

Petilion  No. 

Articles  produced 

Dart  Truck  Co.  (DAW) . 

Kansas  City,  MO . - . 

5/2/80 

4/24/80 

TA-W-9.160 

Manufactures  trucks. 

Eagle  Richer  C^.  (workers) . . 

Grabill.  IN . 

6/25/80 

6/18/80 

TA-W-9,161 

Fiberglass  reinforced  polyester  plastic  parts. 

J.R.  Fashions  Inc.  (ILGWU) . 

Paterson,  NJ ... 

6/23/80 

6/19/80 

TA-W-9,162 

Produce-ladies'  coats. 

NuCar  Prep  System  Inc.  (Teamsters) . 

Santa  Fe  Springs.  CA . 

6/23/80 

6/20/80 

TA-W-9,163 

Preparation  of  new  cars  for  delivery  to  dealers. 

Rockford  Headed  Products  Inc.  (workers) . 

Rockford,  IL . 

6/23/80 

6/20/80 

TA-W-9,164 

Cold  headed  fasteners. 

Standard  Automotive  Parts  &  Co.  (workers) .... 

Muskegon,  Ml . 

6/23/80 

6/20/80 

TA-W-9,165 

Parts  for  American  made  cars  and  trucks. 

Sterling  Diamond  Tool  Inc.  (workers) . 

Warren,  Ml . 

6/23/80 

6/17/80 

TA-W-9.166 

Diamond  tools  and  dnil  bits. 

White  Autorrwtive  Service  Inc.  (workers) . 

Allen  Park,  Ml.. 

6/23/80 

6/16/80 

TA-W-9.167 

Add  accessories  to  autos. 

Washington  Steel  Corp.  (workers)... . 

Washington,  PA 

6/11/80 

5/30/80 

TA-W-9,168 

Produce  flat  roll  stainless  sheets  and  strips. 

Arrow  (Dompany  (ACTWU). 

Bremen,  GA .... 

6/23/80 

6/18/80 

TA-W-9,169 

Shirls. 

cap  Coat  Co  (workers)... 

Hammonton,  NJ 

6/13/80 

6/5/80 

TA-W-9,170 

Children's  coats,  ladies'  coats. 

Marlex  Mfg.  Co.  (workers) . 

Caro,  Ml . 

6/12/80 

6/2/80 

TA-W-9.171 

Tread  nuts  for  steering  columns. 

Arrow  Company  (ACTWU).  - 

Cartion  HM.  GA 

6/23/80 

6/18/80 

TA-W-9.172 

Shirts. 

Arrow  Shirt  Co.  (ACTWU)., 

Albertville.  AL. 

6/23/80 

6/18/80 

TA-W-9,173 

Shirts. 

Arrow  Shirt  Co.  (ACTWU)  .. 

Jasper,  AL . 

6/23/80 

6/18/80 

TA-W-9.174 

Shirts. 

Arrow  Shirt  Co.  (ACTWU) . 

Atlanta,  GA . . . 

6/23/80 

6/18/80 

TA-W-9,175 

Shirts. 

Oak  Industries  (workers) . 

Hayward,  CA . . 

6/23/80 

6/19/80 

TA-W-9.176 

Produce  materials  for  electronics  mrXistry. 
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PeWioner:  Union/workera  or 
tormer  orockers  of—  * 

Location 

Date 

received 

Date  of 
petition 

Petition  No. 

Articles  produced  ' 

Prairie  Manufacturing  Co.  (ACTWU) - — ... 

East  Prairie.  Ml . 

_ 

6/23/80 

6/16/80 

TA-W-9,177 

Dress  slacks,  postal  uniforms  and  industrial  uniforms. 

BonHa  Leather  Fashions.  Inc.  (workers)-..-.— 

Now  York,  NY _ 

6/28/80 

6/16/80 

TA-W-9,178 

Leather  coats  and  jackets. 

Blue  Water  Seafoods.  Inc..  Oiv.  of  the  Gorton 

Cleveland.  OH . 

6/23/60 

6/18/80 

TA-W-9,179 

Processing  frozen  fish  and  seafood  products. 

Group  (UF  «  CWU). 

Essex  Metals  &  Plastics  Co.  (workers)  — — 

CoMwatar,  Ml _ — _ _ 

..M.. 

6/23/60 

6/18/80 

TA-W-9.180 

Power  steering  and  brake  knes. 

Clark  Equrpment  Company.  Industrial  Tnxik 
Division  XAIW). 

Battle  Creek.  Ml _ 

— 

6/23/80 

6/16/80 

TA-W-9,181 

Internal  combustion  lift  trucks. 

Budd  Cortipany,  Plastics  Products  Diviston 
(UAW). 

Carey,  OH . . 

— 

6/23/80 

6/9/80 

TA-W-9,182 

Fiberglass  auto  parts,  also  Fiberglass  business  machine 
and  electrical  components. 

Eaton  Corp.,  Eaton  Industrial  Truck  Div. 

Philadelphia,  PA . . 

— - 

6/23/80 

6/20/80 

TA-W-9,183 

Gas  propane  and  electric  fortt  lift  truck’s  machine  parts. 

Shelter  (3tobe  Corp.,  OelroK  Research  Center 

DetroiL  Ml . 

— 

6/28/80 

6/20/80 

TA-W-9,184 

Research  and  development. 

(wofKors). 

Qaiy  Bergman  Carpentry  Ltd  (workers) 

Orchard  Lake,  Ml _ _ 

_ 

6/23/80 

6/11/80 

TA-W-9,185 

OHistiuction  of  new  homes.  * 

AC  Spark  Pkig  (workers) . 

Oak  Creek,  Wl _ 

6/23/80 

6/18/60 

TA-W-9,186 

Catalytic  converters. 

AMF.  loc.  (UAW) -  .— 

Dee  Moines,  lA . 

— 

6/28/80 

6/12/80 

TA-W-9,187 

Rotaiy  and  nding  lawn  motors,  roto-tillers,  edgers,  snow 
blo^s. 

American  Hose  Corp.  (UAW) . 

Winchester.  IN _ _ — — 

6/23/80 

6/17/80 

TA-W-9,188 

Fuel  line  hose  tor  automotive  kklustry. 

Clark  Engineering  Co.  (work^  . — 

HasletLMI _ 

— 

6/23/80 

6/10/80 

TA-W-9,189 

Linkages  and  connecting  members  for  automotive  and 
truck  industnes. 

Dana  Corporation  (UAW) . . . 

Bertck,  PA . — 

....... 

6/23/80 

6/20/80 

TA-W-9,190 

Leaf  springs  for  truck  and  trailer  industries. 

DuPont  De  Nemours  E.I.  &  Co - 

Edgemoor,  DE - 

6/23/80 

6/19/80 

TA-W-9,191 

Titanium  dioxide. 

Firestone  Taa  &  Rubber  Co.  (URW) _ 

Akroa  OH— . . 

S/19/60 

5/14/80 

TA-W-9,192 

Truck  tires. 

Gould  Inc.  (workers) . - . - 

Milan.  OH . 

— 

S/19/80 

5/7/80 

TA-W-9,193 

Molded  rubber  .products,  shock  absorbers  silent  blocs 
and  deve  bkx^ 

Ray  Bestos  Manhattan  Friction  Materials  Co. 

Stratford,  CT— — — — 

6/23/80 

6/18/80 

TA-W-9,194 

Automotive  transmissions,  brakes  and  auto  parts. 

(workers). 

CaHins  Industnes.  Inc.  (company) . 

Greenfield,  TN . - . . 

..... 

5/8/80 

4/30/80 

TA-W-9,195 

Aluminum  electrolytic  capacitors. 

The  Goodyear  Tire  A  Rubber.  Co.  (UTWA) — 

Decatur,  AL . — . 

...« 

6/23/80 

6/13/80 

TA-W-9,196 

Fabric  mill  producing  tire  cords. 

Hayes-Albion  Exhaust  System  (AlW) ...._. _ _ 

West  Unity.  OH _ 

....... 

6/23/80 

6/16/60 

TA-W-9,197 

Product  automotive  ekhaust  systems. 

Jim  Kraut  Chev.  (I AM) . . . 

Butte,  MT _  _ 

5/21/80 

5/13/80 

TA-W-9,198 

Chevrolet  vehidas  and  Chevrolet  parts. 

May  &  Scofield,  Inc.  (workers) - 

Howe8,  Ml .  '  . . 

6/23/80 

6/12/80 

TA-W-9,199 

Produce  auto  parts. 

Molded  Fiber  Glass  Tray  Co.  Tworkars) - 

UnesviUe,  PA....—— 

_ 

6/23/80 

6/18/80 

TA-W-9,200 

Produce  lamps  sections  for  autos. 

Nersport  Tsa  Center,  kx:.  (workers) _ _ 

Springfield,  MO _ .... 

6/23/80 

6/21/80 

TA-W-9,201 

Goodyear  tires  and  auto  services. 

Petoskey  Manufacturing  Co.  (workers).—— 

Petosky,  Ml . — 

....... 

6/23/60 

6/13/80 

TA-W-9,202 

Manufacturers  decorative  emblems  for  auto  industry. 

Claanriew  l^t  Co.  (workers) - 

New  York.  NY . . 

4/10/80 

3/28/80 

TA-W-9,203 

Ladies'  coats  imponed  ladies’  wool  sweaters  long  and 
short,  suede  coats  long  and  short 

Dynamic  Inst  Corp.  (wortrers) . . 

Latos.  PR . 

....... 

6/23/80 

6/17/80 

TA-W-9,204 

Transformers,  battery  chargers. 

Goodyear  Trre  &  Rubber  Co.  (URW) . . 

Akron.  OH . — 

........ 

6/16/80 

6/11/80 

TA-;W-9,20S 

Produce  tires. 

GuM  A  Western  Manufact.  Ck).  (Gulf  A  Wast- 
am  Stamping  Division)  (UAW). 

East  Jordan,  Ml _ 

6/13/80 

5/29/80 

TA-W-9,206 

Window  regulators,  hood  latches,  emergency  brakes. 

Knapp  King  Size  Corp.  (workers) . 

New  Bedford,  MA _ 

........ 

6/23/80 

6/18/80 

TA-W-9,207 

Manufactuhng  shoes. 

'  Landy  Beef  Co.  Inc.  (UFCW) . -  _ 

Boston,  MA. . 

6/13/80 

6/9/80 

TA-W-9,208 

Bought  and  sold  beef. 

Lawfer  Drug  Products  (workers) . . 

Long  Island  City,  NY 

..  .. 

6/13/80 

6/11/80 

TA-W-9,209 

Health  and  beauty  aids. 

Puritan  Fashions  (Forever  Young)  (workers)  -. 

Now  York,  NY _ 

......... 

6/83/80 

6/10/80 

TA-W-9,210 

Dresses. 

Wohtert  Corp .  _ 

Lansing,  Ml . . 

6/13/80 

6/5/80 

TA-W-9,211 

Ring  gears  for  automobiles. 

Hercules  Welding  Products  Company  (com- 
P8ny). 

Warren,  Ml . . 

— 

6/17/80 

6/12/80 

TA-W-9,212 

Copper  spot  welding  tips  and  electrodes. 

||TT  Thompson  Industries,  Dw.^— Plant  #1 

Valdosta,  GA _ 

6/17/80 

6/12/60 

TA-W-9,213 

Auto  component  parts. 

(company). 

rrr  Thompson  Industries.  Div.— Plan!  §2 

Madison,  FL 

......... 

6/17/80 

6/12/80 

TA-W-9,214 

Auto  component  parts. 

(company). 

ITT  Thompson  Industries,  Div.,  Plant  #3 
(company). 

AdeLGA _ 

— — 

6/17/80 

6/12/60 

TA-W-9,215 

Auto  component  parts. 

nr  Thompson  Industnes,  Div.— Plant  #4 

Lake  City,  FL _ 

......... 

6/17/80 

6/12/80 

TA-W-9,216 

Auto  component  parts. 

(company). 

ITT  Thompson  Irxlustries,  Div. — Plant  #8 

Holly  Springs,  Ml . . 

......... 

6/17/80 

6/12/80 

TA-W-9,217 

Auto  component  parts. 

(company). 

ITT  Thompson  Industries,  Div.— Plant  <110 

Valdosta.  GA . . 

......... 

,6/17/80 

6/12/80 

TA-W-9,218 

Auto  component  parts. 

(company). 

Poly  Mar  Products,  Inc.  (oompany) _ 

Terre  Haute,  IN . -  .. 

......... 

6/17/80 

6/6/80 

TA-W-9,219 

Auto  polyethylene  seat  covers. 

CJ.  Bachner  A  Sons.  Inc.  (ACTWU) . . - 

Gloversville,  NY . 

........ 

6/25/80 

6/20/80 

TA-W-9,220 

Ladies’  dress  gloves. 

Gats  MiHs.  Inc.  (ACTWU) .  ..  - 

Johnstown,  NY..—.—. 

6/25/80 

6/20/80 

TA-W-9,221 

Men’s  and  ladies’  dress  arxl  sport  gloves. 

Joseph  P.  Conroy,  Inc.  (ACTWU) . . . 

Johnstown,  NY . — . 

. 

6/25/80 

6/20/60 

TA-W-9,222 

Men’s  and  ladies’  gloves  arxl  mittens,  dress  and  sport 

Mario  Papa  A  Sons.  Inc.  (ACTWU) . . 

Gloversville,  NY . 

........ 

■6/25/80 

6/20/80 

TA-W-9,223 

Men’s  and  iadies’  dress  and  sport  gloves. 

NL  hrdustries  (T eamsters) . 

Pedricktown,  NJ _ 

6/25/80 

6/23/80 

TA-W-9,224 

Lead  for  batteries,  wtc. 

Pagano  Gloves.  Inc.  (ACTWU) . 

Johmtown,  NY . . 

. 

6/25/80 

6/20/80 

TA-W-9,225 

Men’s  and  ladies’  dress  arrd  sport  gloves. 

Star  Foam  Products  (workers) . . 

Troy,  Ml . 

........ 

6/25/80 

6/20/80 

TA-W-9,226 

Molding  dies. 

Benham  Coal,  Inc.  (workers) . . 

Benham,  KY . . - 

.......... 

6/20/80 

6/16/80 

TA-W-9,227 

X>>al. 

Cuyahoga  Valley  Railroad  Co.  (United  Trans- 

Cleveland,  OH . 

5/19/80 

5/12/80 

TA-W-9,228 

Transportation  service  for  J-L  Stem  Con). 

portation  Union). 

Island  Steel  Co.  (company) . . . — 

East  Chicago,  IN... _ — 

6/23/80 

6/19/80 

TA-W-9,229 

Marx  Manufacturing  Corp.  (workers) _ 

Taylor,  Ml . 

6/20/80 

6/18/80 

TA-W-9,230 

Sheet  metal  stampings. 

McQuay,  Norris  Inc.  Plant  #2  (UAW) _ 

St.  Louis,  MO.— . -.. 

6/20/80 

6/18/80 

TA-W-9,231 

Warehouse  for  McOuay-Norris  Inc. 

McQuay,  Norris  Inc.  Plant  #1  (UAW) . . 

SL  Louis,  MO . . 

. 

6/20/80 

6/18/80 

TA-W-9232 

Piston  nngs. 

Pep  Industries  (lAM) . 

Nashville,  TN _ 

6/20/80 

6/17/80 

TA-W-9,233 

Wire  harness. 

Revere  Copper  A  Brass  (UAW) . 

DetroiL  Ml . 

6/23/80 

6/20/80 

TA-W-9,234 

Copper  and  strip  mill  products. 

Youngstown  A  Northern  Railroad  Company 
(Brotherhood  of  Railway  derfcs). 

Youngstown,  OH . 

5/20/80 

5/8/80 

TA-W-9,235 

Railroad  service  for  U.S.  Steel. 

The  Arrow  Company  (ACTWU) . . . 

Huntington,  PA-.—. 

... 

6/23/80 

6/19/80 

TA-W-9,236 

Men’s  sports  and  dress  shirts. 

The  Arrow  Company  (ACTWU).- _ — — 

Elysburg,  PA _ _ 

6/23/80 

6/19/80 

TA-W-9,237 

Men’s  sports  and  dress  shirts. 

The  Arrow  Company  (ACTWU) . 

'  Lewiston,  PA.  _ - _ 

. 

6/23/80 

6/19/80 

TA-W-9,238 

IMen’s  sports  and  dress  shirts. 

ATF  Davidson  Co.  (USWA) . . . 

Whitinsville.  MA _ 

.. 

4/21/80 

4/15/80 

TA-W-9,239 

Textile  preparatory  machinery. 

Elkton  Fashion  Ind.  (workers) . . — . 

Elkton.  MO _ 

. 

4/7/80 

3/26/80 

TA-W-9,240 

Men’s  clothing. 

General  Electnc  Co.  Memphis  Lamp  Plant 
(workers). 

Memphis,  TN. _ - _ 

5/13/80 

5/8/80 

TA-W-9,241 

Lights  for  automobHee. 

Hayes-Albiw  Corp.  Albion  Division  (UAW)  — 

Albion.  Ml _ 

... 

6/23/80 

6/19/80 

TA-W-9,242 

Mallenable  iron  castings. 

ITT  Marlow  (lAM) . . . . 

Mkfiand  Park,  NJ _ 

— 

6/23/80 

6/18/80 

TA-W-9,243 

Manufactures  pumps  for  construction  industry  dry  dean- 
ing. 

Machkiery  and  graphic  arts. 

WhKin  Casting  Co.  (USWA) _ 

Whitinsville.  MA _ 

4/21/80 

4/15/80 

TA-W-9244 

Miss  Erica,  Inc.  (workers) _ — 

Hialeah,  FL _ 

— 

3/28/80 

3/24/80 

TA-W-9245 

Women's  vinyl  handbags. 
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(TA-W-76571 

Lewis  and  Clark  Chrysler  Plymouth, 

Inc.,  St  Louis,  Mo.;  Negative 
Determination  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  O.S.C.  2273)  the 
Department  of  Labor  herein  presents  the 
results  of  an  investigation  regarding 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance. 

The  investigation  was  initiated  on 
April  21, 1980  in  response  to  a  petition 
which  was  hied  by  the  International 
Association  of  Machinists  and 
Aerospace  Workers  on  behalf  of 
workers  at  Lewis  and  Clark  Chrysler 
Plymouth,  Inc.,  St.  Louis,  Missouri.  The 
workers  at  Lewis  and  Clark  Chrysler 
Plymouth,  Inc.  are  engaged  in  providing 
the  service  of  selling,  repairing  and 
servicing  automobiles. 

The  investigation  revealed  that 
workers  of  Lewis  and.Clark  Chrysler 
Plymouth,  Inc.  do  not  produce  an  article 
within  the  meaning  of  Section  222(3)  of 
the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article,  as 
required  by  Section  222  of  the  Trade  Act 
of  1974;  and  this  determination  has  been 
upheld  in  the  U.S.  Court  of  Appeals. 
Therefore,  workers  of  Lewis  and  Clark 
Chrysler  Plymouth,  Inc.  may  be  certified 
only  if  their  separation  was  caused 
importantly  by  a  reduced  demand  for 
their  services  from  a  parent  firm,  a  Hrm 
otherwise  related  to  Lewis  and  Clark 
Chrysler  Plymouth,  Inc.  by  ownership,  or 
a  firm  related  by  control.  In  any  case, 
the  reduction  in  demand  for  services 
must  originate  at  a  production  facility 
whose  workers  independently  meet  the 
statutory  criteria  for  certification  and 
that  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  not  been  met  for 
workers  of  Lewis  and  Clark  Chrysler 
Plymouth,  Inc. 

Conclusion 

After  careful  review,  I  determine  that 
all  workers  of  Lewis  and  Clark  Chrysler 
Plymouth,  Inc.,  St.  Louis,  Missouri  are 
denied  eligibility  to  apply  for  adjustment 


assistance  under  Section  223  of  the 
Trade  Act  of  1974. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
July  1980. 

Harry  ).  Gilman, 

Supervisory  International  Economist,  Office 
of  Foreign  Economic  Research. 

|FR  Doc.  80-20756  Filed  7-10-60;  8:45  am) 
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ITA-W-74551 

Miller  Plating  Corp.,  Jackson,  Mich.; 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  letter  of  June  17, 1980,  a  company 
official  requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  in  the 
case  of  workers  and  former  workers  of 
the  Miller  Plating  Corporation,  Jackson, 
Michigan.  The  determination  was 
published  in  the  Federal  Register  on 
June  6, 1980,  (45  FR  38180). 

Pursuant  to  29  CFR  90.18(c), 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justifies  reconsideration  of  the 
decision. 

A  company  official  claims  that 
workers  at  the  Miller  Plating 
Corporation,  Jackson,  Michigan,  have 
met  the  three  statutory  requirements 
under  Section  222  of  the  Trade  Act  of 
1974  necessary  to  be  certified  eligible  for 
trade  adjustment  assistance. 

The  Department’s  review  however, 
showed  that  workers  of  Miller  Plating 
do  not  produce  an  article  within  the 
meaning  of  Section  222(3)  of  the  Act. 
Rather,  the  workers  perform  the  service 
of  plating  and  painting. 

Service  workers  may  only  be  certified 
if  their  separation  was  caused 
importantly  by  a  reduced  demand  for 


their  services  from  a  parent  firm,  a  firm 
otherwise  related  by  ownership  to  the 
firm  providing  the  service,  or  a  firm 
related  by  control  with  the  reduction  in 
demand  for  services  originating  at  a 
production  facility  whose  workers 
independently  meet  the  statutory 
criteria  for  certification  and  that 
reduction  must  relate  directly  to  the 
product  impacted  by  imports.  The 
workers  of  Miller  Plating  do  not  fit 
within  any  of  the  categories  described 
above. 

Conclusion 

After  review  of  the  application  and 
the  investigation  file,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  fact  or  of  the  law 
which  would  justify  reconsideration,  of 
the  Department  of  Labor’s  prior 
decision.  The  application  is,  therefore, 
denied. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
July  1980. 

C.  Michael  Aho, 

Director,  Office  of  Foreign  Economic 
Research. 

|FR  Doc.  80-20754  Filed  7-10-80;  8:45  ami 

BILLING  CODE  4510-28-M 


Negative  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  negative  determinations 
regarding  eligibility  to  apply  for  worker 
adjustment  assistance  issued  during  the 
period  June  30-July  3, 1980. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  workers  in  the  workers’s 
firm,  or  an  appropriate  subdivision  ' 
thereof,  have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely. 
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(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  diereot  and  to  the 
absolute  decline  in  sales  or  production. 

In  each  of  the  following  cases  it  hatf 
been  concluded  that  at  least  one  of  the 
above  criteria  has  not  been  met 

TA-W-7824;  CertainTeed  Corp.;  Corbin, 
Ky. 

The  investigation  was  initiated  on 
April  28, 1980  in  response  to  a  petition 
which  was  filed  on  behalf  of  workers  at 
the  Corbin,  Kentucky  plant  of 
CertainTeed  Corporation.  The  workers 
produce  sound  insulation  for 
automobiles. 

The  investigation  revealed  that 
criterion  (1)  has  not  been  met 

There  have  been  no  layoffs  and  no 
reduction  of  hours  worked  at  the  Corbin, 
Kentucky  plant  in  the  one  year  period 
prior  to  the  date  of  the  petition.  There  is 
no  immediate  threat  of  separation  of 
workers  at  this  plant 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  the  Corbin,  Kentucky  plant  of 
CertainTeed  Corporation  are  denied 
eligibility  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 

TA-W-77ti^;  Charlies’  Chevrolet  InCn 
St  Louis,  Mo. 

The  investigation  was  initiated  on 
April  28, 1980  in  response  to  a  petition 
which  was  filed  on  behalf  of  woricers  at 
Charlies’  Chevrolet  Incorporated.  St 
Louis,  Missouri.  The  worl^rs  at 
Charlies’  Chevrolet  Incorporated  cure 
engaged  in  providing  the  service  of 
selli^,  servicing,  and  repairing 
automobiles. 

The  investigation  revealed  that 
workers  of  Charlies'  Chevrolet 
Incorporated  do  not  produce  an  article 
within  the  meaning  of  Section  222(3)  of 
the  Act  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article,  as 
required  by  Section  222  of  the  Trade  Act 
of  1974;  and  this  determination  has  been 
upheld  in  the  U.S.  Court  of  Appeals. 
TTierefore,  workers  of  Charlies’ 
Chevrolet  Incorporated  may  be  certified 
only  if  their  separation  was  caused 
importantly  by  a  reduced  demand  for 
their  services  from  a  parent  firm,  a  firm 
otherwise  related  to  Charlies’  Chevrolet 
Incorporated  by  ownership,  or  a  firm 
related  by  control.  In  any  case,  the 
reduction  in  demand  for  services  must 
originate  at  a  production  facility  whose 
workers  independently  meet  the 


statutory  criteria  for  certification  and 
that  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  not  beenmet  for 
workers  of  Charlies’  Chevrolet, 
Incorporated. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  Charlies’  Chevrolet.  Incorporated,  St 
Louis,  Missouri  are  denied  eligibility  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

TA-W-7656;  DiSalvo’s,  Inc.,  St  Louis, 
Ma 

The  investigation  was  initiated  on 
April  21, 1980  in  response  to  a  petition 
which  was  filed  by  the  International 
Association  of  Machinists  and 
Aerospace  Workers  Union  on  behalf  of 
workers  at  DiSalvo’s,  Inc.,  St.  Louis. 
Missouri.  The  workers  at  DiSalvo’s,  Inc. 
are  engaged  in  providing  the  service  of 
selling,  servicing,  and  repairing 
automobiles. 

The  ifivestigation  revealed  that 
workers  of  DiSalvo’s,  Inc.  do  not 
produce  an  article  within  the  meaning  of 
Section  222(3)  of  the  Act  The 
Department  of  Labor  has  consistently 
determined  that  the  performance  of 
services  does  not  constitute  production 
of  an  article,  as  required  by  Section  222 
of  the  Trade  Act  of  1974;  and  this 
determination  has  been  upheld  in  the 
U.S.  Court  of  Appeals.  Therefore, 
workers  of  DiSalvo’s,  Inc.  may  be 
certified  only  if  their  separation  was 
caused  importantly  be  a  reduced 
demand  for  their  services  from  a  parent 
firm,  a  firm  otherwise  related  to 
DiSalvo’s,  Inc.  by  ownership,  or  a  firm 
related  by  control.  In  tmy  case,  the 
reduction  in  demand  for  services  must 
originate  at  a  production  facility  whose 
workers  independently  meet  the 
statutory  criteria  for  certification  and 
that  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  not  been  met  for 
workers  of  DiSalvo’s,  Inc. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  &at  all  workers 
of  DiSalvo’s,  Inc.,  St  Louis,  Missouri  are 
denied  eligibility  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 

TA-W-7841;  Earl  C.  Smith,  Inc.,  Flint, 
Mich. 

The  investigation  was  initiated  on 
April  21, 1980  in  response  to  a  petition 
which  was  filed  by  the  International 
Brotherhood  of  Teamsters.  Chauffeurs, 
Warehousemen  and  Helpers  of  America 
on  behalf  of  workers  at  Earl  C.  Smith, 
Incorporated,  Flint  Michigan.  The 
workers  at  Earl  C.  Smith,  Incorporated 
are  engaged  in  providing  the  service  of 


transporting  general  commodities  by 
truck. 

The  investigation  revealed  that 
workers  of  Earl  C.  Smith,  Incorporated 
do  not  produce  an  article  within  the 
meaning  of  Section  222(3)  of  the  Act 
The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article,  as 
required  by  Section  222  of  the  Trade  Act 
of  1974;  and  this  determination  has  been 
upheld  in  the  U.S.  Court  of  Appeals, 
liierefore,  workers  of  Earl  C.  Smith, 
Incorporated  may  be  certified  only  if 
their  separation  was  caused  importantly 
by  a  reduced  demand  for  their  services 
finm  a  parent  firm,  a  firm  otherwise 
related  to  Earl  C.  Smith,  Incorporated  by 
ownership,  or  a  firm  related  by  control. 

In  any  case,  the  reduction  in  demand  for 
services  must  originate  at  a  production 
facility  whose  workers  independently 
meet  ffie  statutory  criteria  for 
certification  and  that  reduction  must 
directly  relate  to  the  product  impacted 
by  imports.  These  conditions  have  not 
been  met  for  workers  of  Earl  C.  Smith, 
Incorporated. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  Earl  C.  Smith,  Incorporated,  Flint, 
Michigan  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

TA-W-7698;  Eaton  Corp.,  Kalamazoo, 
Mich. 

The  investigation  was  initiated  on 
April  28, 1980  in  response  to  a  petition 
which  was  filed  by  the  Allied  Industrial 
Workers  on  behalf  of  workers  at  the 
Kalamazoo,  Michigan  plant  of  Eaton 
Corporation.  Workers  at  the  Kalamazoo 
plant  produce  transmissions  for  heav* 
duty  trucks  and  components  for  such 
transmissions. 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met 

Industry  sources  indicate  that  imports 
of  transmissions  for  heavy-duty  trucks 
(gross  vehicle  weigh  over  33,000  pounds) 
were  negligible  in  1978, 1979  and'the 
first  quarter  of  1980. 

Component  parts  produced  at  the 
Kalamazoo  plant  are  exclusively  for  use 
in  Eaton-produced  transmissions.  No 
other  manufacturer  may  legally  produce 
and  market  parts  for  replacement 
purposes  in  Eaton-produced 
transmissions. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  the  Kalamazoo,  Michigan  plant  of 
Eaton  Corporation  are  denied  eligibility 
to  apply  for  a^ljustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 
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TA-W-7661;  Erie  Mining  Ca,  Hoyt 
Lakes,  Minn. 

The  investigation  was  initiated  on 
April  21, 1980  in  response  to  a  petition 
which  was  filed  by  the  United 
Steelworkers  of  America  on  behalf  of 
yvorkers  at  the  Erie  Mining  Company, 
Hoyt  Lakes,  Minnesota.  Workers  at  the 
plant  produce  iron  ore  pellets. 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met. 

Workers  at  the  Erie  Mining  Company 
were  certified  as  eligible  to  apply  for 
adjustment  assistance  benefits  on 
March  1, 1978  (TA-W-2794.  2795).  The 
certification  was  in  effect  until  March  1, 
1980. 

U.S.  imports  of  iron  ore,  pellets  and 
sinter  declined  both  absolutely  and 
relative  to  domestic  production  in  the 
first  quarter  of  1980  compared  to  the 
same  quarter  in  1979. 

Three  domestic  steel  companies  share 
in  the  ownership  of  the  Erie  Mining 
Company  and  are  the  sole  domestic 
customers  of  the  mine.  A  Department  of 
Labor  survey  revealed  that  none  of  the 
three  steel  companies  increased  its 
reliance  on  imported  iron  ore  pellets 
relative  to  domestically  produced  pellets 
in  the  first  four  months  of  1980 
compared  to  the  same  period  in  1979. 

Workers  at  the  plants  to  which  the 
predominant  portion  of  the  iron  ore 
pellets  are  shipped  have  recently  been 
denied  eligibility  to  ai^ly  for  adjustment 
assistance. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  Erie  Mining  Company,  Hoyt  Lakes, 
Minnesota  are  denied  digibUity  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

TA-W-7775;  Gumpp  Cadillac,  Inc., 
Toledo,  Ohio 

The  investigation  was  initiated  on 
April  28, 1980  in  response  to  a  petition 
which  was  filed  on  behalf  of  workers  at 
Gumpp  Cadillac,  Inc.,  Toledo,  Ohio.  The 
workers  at  Gumpp  Cadillac,  Inc.  are 
engaged  in  providing  the  service  of 
selling,  servicing  and  repairing 
autompbiles. 

The  investigation  revealed  that 
workers  of  Gumpp  Cadillac,  Inc.  do  not 
produce  an  article  within  the  meaning  of 
Section  222(3]  of  the  Act.  The 
Department  of  Labor  has  consistently 
determined  that  the  performance  of 
services  does  not  constitute  production 
of  an  article,  as  required  by  Section  222 
of  the  Trade  Act  of  1974;  cmd  this 
determination  has  been  upheld  in  the 
U.S.  Court  of  Appeals. 

Therefore,  Gumpp  Cadillac,  Inc. 
workers  may  be  certified  only  if  their 
separation  was  caused  importantly  by  a 


reduced  demand  for  their  service  from  a 
parent  firm,  a  firm  otherwise  related  to 
Gumpp  Cadillac,  Inc.  by  ownership,  or  a 
firm  related  by  control  In  any  case  the 
reduction  in  demand  for  services  must 
originate  at  a  production  facility  whose 
workers  independently  meet  the 
statutory  criteria  for  certification  and 
that  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  not  been  met  for  the 
workers  of  Gumpp  Cadillac,  Inc. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  Gumpp  Cadillac,  Ino,  Toledo,  Ohio 
are  denied  eligibility  to  apply  for 
adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

TA-W-7754;  Hammond-Bunch  Chrysler 
Plymouth  Dodge  Truck,  Ina,  Arab,  Ala. 

The  investigation  was  initiated  on 
April  28, 1980  in  response  to  a  petition 
which  was  filed  on  behalf  of  workers  at 
Hammond-Bunch  Chrysler,  Arab, 
Alabama.  The  investigation  revealed 
that  the  full  name  of  the  firm  is 
Hammond-Bunch  Chrysler  Plymouth 
Dodge  Truck,  Inc.  The  workers  at 
Hammond-Bunch  Chrysler  are  engaged 
in  providing  the  service  of  selling, 
servicing,  and  repairing  automobiles. 

The  investigation  revealed  that 
workers  of  Hammond-Bunch  Chrysler 
do  not  produce  an  article  within  the 
meaning  of  Section  222(3)  of  the  Act. 

The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article,  as 
required  by  Section  222  of  the  Trade  Act 
of  1974:  and  this  determination  has  been 
upheld  in  the  U.S.  Court  of  Appeals. 
Iberefore,  workers  of  Hammond-Bunch 
Chrysler  may  be  certified  only  if  their 
separation  was  caused  importantly  by  a 
reduced  demand  for  their  services  from 
a  parent  firm,  a  firm  otherwise  related  to 
Hammond-Bunch  Chrysler  by 
ownership,  or  a  firm  related  by  control. 
In  any  case,  the  induction  in  demand  for 
services  must  originate  at  a  production 
facility  whose  workers  independently 
meet  Ae  statutory  criteria  for 
certification  and  that  reduction  must 
directly  relate  to  the  product  impacted 
by  imports.  These  conditions  have  not 
been  met  for  workers  of  Hammond- 
Bimch  Chrysler. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  woricers 
of  Hammond-Bimch  Chrysler  Plymouth 
Dodge  Truck,  Inc.,  Arab,  Alabama  are 
denied  eligibility  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 


TA-W-7755;  Hu^  Gorey  Ford,  Inc., 
Imlay  City,  Mkh. 

The  investigation  was  initiated  on 
April  28, 1980  in  response  to  a  petition 
which  was  filed  on  behalf  of  workers  at 
Hugh  Gorey  Ford,  Inc.,  Imlay  City. 
Michigan.  The  workers  at  Hugh  Gorey 
Ford.  Inc.  are  engaged  in  providing  the 
service  of  selling,  servicing,  and 
repairing  automobiles. 

The  investigation  revealed  that 
workers  of  Hugh  Gorey  Ford.  Inc.  do  not 
produce  an  article  wit^  the  meaning  of 
Section  222(3)  of  the  Act  The 
Department  of  Labor  has  consistently 
determined  that  the  performance  of 
services  does  not  constitute  production 
of  an  article,  as  required  by  Section  222 
of  the  Trade  Act  of  1974;  and  this 
determination  has  been  upheld  in  the 
U.S  Court  of  Appeals.  Therefore.  Hugh 
Gorey  Ford,  Inc.  workers  may  be 
certified  only  if  their  separation  was 
caused  importantly  by  a  reduced 
demand  for  their  services  firom  a  parent 
firm,  a  firm  otherwise  related  to  Hugh 
Gorey  Ford,  Inc.  by  ownership,  or  a  firm 
related  by  control.  In  any  case,  the 
reduction  in  demand  for  services  must 
originate  at  a  production  facility  whose 
workers  independently  meet  the 
statutory  criteria  for  certification  and 
that  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  not  been  met  for 
workers  of  Hugh  Gorey  Ford,  Inc. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  Hugh  Gorey  Ford,  Inc.,  Imlay  City, 
Michigan  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

TA-W-7711;  Kenton  Manufacturing  Co., 
Inc.;  New  Kensington,  Pa. 

The  investigation  was  initiated  on 
April  28. 1980  in  response  to  a  petition 
which  was  filed  by  the  Amalgamated 
Clothing  and  Textile  Workers’  Union  on 
behalf  of  workers  at  Kenton 
Manufaebuing  Compemy,  Incorporated, 
New  Kensingtem,  Pennsylvania.  The 
workers  produce  ladies’  ridrts,  tops  and 
shirts. 

'The  investigation  revealed  that 
criterion  (3)  has  not  bemi  met. 

Kenton  Manufacturing  Company, 
Incorporated,  New  Kensington, 
Pennsylvania  is  a  contractor  producing 
ladies’  skirts,  tops,  jackets  and  shirts. 
Ladies’  skirts  constituted  the  entire 
production  at  Kenton  from  November 
1977  to  November  1979.  From  November 
1979  to  April  1980,  Kenton  produced 
ladies’  tops  and  shirts.  The  Department 
of  Labor  conducted  a  survey  of  the 
manufacturers  frean  whom  Kenton 
Manufacturing  Company  received 
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contract  woric.  The  manufacturers  from 
whom  Kenton  Manufacturing  Company 
worked  did  not  utilize  forei^ 
contractors  or  import  ladies'  skirts  in 
1978. 1979  or  in  the  first  four  months  of 
1980. 

The  manufacturers  from  whom 
Kenton  Manufacturing  Company, 
Incorporated  received  order  reported  a 
constant  level  of  sales  between  1978  and 
1979.  and  increasing  sales  in  the  period 
lanuary-Z^ril  1980  compared  to  the 
same  period  of  1979.  These 
manufacturers  increased  their  utilization 
of  other  domestic  contractors  rather 
than  Kenton  Manufacturing  Company, 
Incorporated  in  the  period  January-April 
1980  compared' to  the  period  January- 
April  1979. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  diat  all  workers 
of  Kenton  Manufacturing  Company, 
Incorporated,  New  Kensington, 
Pennsylvania  are  denied  eligibility  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

TA-W-7638;  Maiers  Motor  Freight, 
Vassar,  Mich. 

The  investigation  was  initiated  on 
April  21, 1980  in  response  to  a  petition 
which  was  filed  by  the  International 
Brotherhood  of  Teamsters,  Chaufieurs, 
Warehousemen  and  Helpers  of  America 
on  behalf  of  woricers  at  Maiers  Motor 
Freight  Vassar,  Michigan.  The  workers 
at  Maiers  Motor  Freight  are  engaged  in 
providing  the  service  of  transporting 
general  commodities  by  truck. 

The  investigation  revealed  that 
workers  of  Maiers  Motor  Freight  do  not 
produce  an  article  within  the  meaning  of 
Section  222(3)  of  the  Act  The 
Department  of  Labor  has  consistently 
determined  that  the  performance  of 
'^services  does  not  constitute  production 
of  an  article,  as  required  by  Section  222 
of  the  Trade  Act  of  1974;  and  this 
determination  has  been  upheld  in  the 
U.S.  Court  of  Appeals.  Therefore, 
workers  of  Maiers  Motor  Freight  may  be 
certified  only  if  their  separation  was 
caused  importantly  by  a  reduced 
demand  for  their  services  fi*om  a  parent 
firm,  a  firm  otherwise  related  to  Maiers 
Motor  Freight  by  ownership,  or  a  firm 
related  by  control.  In  any  case,  the 
reduction  in  demand  for  services  must 
originate  at  a  production  facility  whose 
workers  independently  meet  the 
statutory  criteria  for  certification  and 
that  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  not  been  met  for 
workers  of  Maiers  Motor  Freight. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  Maiers  Motor  Freight,  Vassar, 
Michigan  are  denied  eligibility  to  apply 


for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

TA-W-7659:  Mayr  Brothers  Logging  Co., 
Willapa  Division,  Raymond,  Wash. 

The  investigation  was  initiated  on 
April  21, 1980  in  response  to  a  petition 
which  was  filed  by  the  International 
Woodworkers  of  America  on  behalf  of 
workers  at  Mayr  Brothers  Logging 
Company,  Willapa  Division,  Raymond, 
Washington,  Workers  at  the  sawmill 
produce  2"  x  4"  studs  and  railroad  ties. 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met. 

Mayr  Brothers  purchased  the 
Raymond  Sawmill  in  February  1979. 
Employment  at  the  sawmill  increased  in 
each  quarter  of  1979  and  in  the  first 
quarter  of  1980,  when  compared  to  the 
previous  quarter.  However,  several 
workers  were  laid  off  in  March  and 
April  of  1980. 

A  Department  of  Labor  survey 
revealed  that  most  of  the  Raymond 
Sawmill's  customers  either  did  not 
purchase  imported  studs  or  reduced 
their  purchases  of  imported  studs  in  the 
first  four  months  of  1980  compared  to 
the  same  period  in  1979.  Customers  with 
increased  imports  during  this  period 
also  increased,  or  held  constant  their 
purchases  from  the  Raymond  Sawmill. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  Mayr  Brothers  Logging  Company, 
Willapa  Division,  Raymond, 

Washington  are  denied  eligibility  to 
apply  for  adjustment  assistance  imder 
Section  223  of  the  Trade  Act  of  1974. 

TA-W-7639;  McLean  Trucking  Co., 

Flint,  Mich. 

The  investigation  was  initiated  on 
April  21, 1980  in  response  to  a  petition 
which  was  filed  by  the  International 
Brotherhood  of  Teamsters.  Chauffeurs. 
Warehousemen  and  Helpers  of  America 
on  behalf  of  workers  at  McLean 
Trucking  Company,  Flint,  Michigan.  The 
workers  at  McLean  Trucking  Company 
are  engaged  in  providing  the  service  of 
transporting  general  commodities  by 
truck. 

The  investigation  revealed  that 
workers  of  McLean  Trucking  Company 
do  not  produce  an  article  within  the 
meaning  of  Section  222(3]  of  the  Act. 

The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article,  as 
required  by  Section  222  of  the  Trade  Act 
of  1974;  and  this  determination  has  been 
upheld  in  the  U.S.  Court  of  Appeals, 
llierefore,  workers  of  McLean  Trucking 
Company  may  be  certified  only  if  their 
separation  was  caused  importantly  by  a 
reduced  demand  for  their  services  from 


a  parent  firm,  a  firm  otherwise  related  to 
McLean  Trucking  Company  by 
ownership,  or  a  firm  related  by  control. 

In  any  case,  the  reduction  in  demand  for 
services  must  originate  at  a  production 
facility  whose  workers  independently 
meet  the  statutory  criteria  for 
certification  and  that  reduction  must 
directly  relate  to  the  product  impacted 
by  imports.  These  conditions  have  not 
been  met  for  workers  of  McLean 
Trucking  Company. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  McLean  Trucking  Company.  Flint. 
Michigan  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

TA-W-7753:  Roy  O’Brien,  Inc.,  St.  Clair 
Shores,  MicL 

The  investigation  was  initiated  on 
April  28, 1980  in  response  to  a  petition 
which’  was  filed  on  behalf  of  workers  at 
Roy  O’Brien,  Inc.  The  workers  at  Roy 
O’Brien,  Inc.  are  engaged  in  providing 
the  service  of  selling,  servicing,  and 
repairing  automobiles. 

The  investigation  revealed  that 
workers  of  Roy  O’Brien,  Inc.  do  not 
produce  an  article  within  the  meaning  of 
Section  222(3]  of  the  Act.  The 
Department  of  Labor  has  consistently 
determined  that  the  performance  of 
services  does  not  constitute  production 
of  an  article,  as  required  by  Section  222 
of  the  Trade  Act  of  1974;  and  this 
determination  has  been  upheld  in  the 
U.S.  Court  of  Appeals.  Therefore, 
workers  of  Roy  O’Brien  may  be  certified 
only  if  their  separation  was  caused 
importantly  by  a  reduced  demand  for 
their  services  from  a  parent  firm,  a  firm 
otherwise  related  to  Roy  O’Brien,  Inc.  by 
ownership,  or  a  firm  related  by  control. 
In  any  case,  the  reduction  in  demand  for 
services  must  originate  at  a  production 
facility  whose  workers  independently 
meet  the  statutory  criteria  for 
certification  and  that  reduction  must 
directly  relate  to  the  product  impacted 
by  imports.  These  conditions  have  not 
been  met  for  workers  of  Roy  O’Brien, 
Inc. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  Roy  O’Brien,  Inc.,  St.  Clair  Shores, 
Michigan  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

TA-W-7556;  Textron.  Inc.,  Burkart 
Randall  Division,  Wilmington,  Ohio 

The  investigation  was  initiated  on 
April  7, 1980  in  response  to  a  petition 
which  was  filed  by  the  United 
Brotherhood  of  Carpenters  and  Joiners 
of  America  on  behalf  of  workers  at  the 
Wilmington,  Ohio  plant  of  the  Burkart 
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Randall  Division  of  Textron. 

Incorporated.  Workers  at  the  plant 
primarily  produce  exhaust  pipes  and  * 
fuel  niler  pipes  for  automobiles. 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met. 

U.S.  imports  of  filler  neck  assemblies 
for  gas  tanks  which  include  fuel  filler 
pipes  for  original  equipment 
manufacture  were  negligible  in  1978  and 
1979. 

The  Department  conducted  a  survey 
of  exhaust  pipe  customers  of  the 
Wilmington  plant.  The  survey  revealed 
that  customers  which  decreased 
purchases  of  exhaust  pipe  from  the 
Wilmington  plant  in  1979  compared  to 
1978  did  not  increase  purchases  of 
imports  over  that  period.  The  survey 
further  revealed  that  customers  which 
purchased  exhaust  pipe  in  1980 
purchased  an  insignificant  proportion  of 
imported  exhaust  pipe. 

Imported  cars  cannot  be  considered  to 
be  lite  or  directly  competitive  with 
exhaust  pipes  and  fuel  filler  pipes 
produced  at  the  Wilmington  plant. 
Imports  of  exhaust  pipes  and  fuel  filler 
pipes  must  be  considered  in  determining 
import  injury  to  workers  producing 
exhaust  pipes  and  fuel  filler  pipes  at  the 
Wilmington,  Ohio  Plant  of  the  Burkart 
Randall  Division  of  Textron, 
Incorporated. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  the  Wilmington,  Ohio  plant  of  the 
Burkart  Randall  Division  of  Textron, 
Incorporated  are  denied  eligibility  to 
apply  for  adjustment  assis^nce  imder 
Section  223  of  the  Trade  Act  of  1974. 

TA-W-7393-7394;  United  Auto 
Workers,  Local  110  ft  Local  136,  Fenton, 
Mo. 

The  investigation  was  initiated  on 
March  17, 1980  in  response  to  a  petition 
which  was  filed  on  behalf  of  workers  at 
the  United  Auto  Woricers.  Local  110  and 
Local  136,  Fenton,  Missouri.  The 
workers  at  the  United  Auto  Workers 
provide  clerical  services. 

The  investigation  revealed  that 
workers  of  the  United  Auto  Workers  do 
not  produce  an  article  within  the 
meaning  of  Section  222(3)  of  the  Act. 

The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article,  as 
required  by  Section  222  of  the  Trade  Act 
of  1974;  and  this  determination  has  been 
upheld  in  the  U.S.  Court  of  Appeals, 
llierefore,  workers  of  the  United  Auto 
Workers  may  be  certified  only  if  their 
separation  was  caused  importantly  by  a 
reduced  demand  for  their  services  fix)m 
a  parent  firm,  a  firm  otherwise  related  to 
the  United  Auto  Workers  by  ownership. 


or  a  firm  related  by  cmitrol.  In  any  case, 
the  reduction  in  demand  for  services 
must  originate  at  a  production  facility 
whose  workers  independently  meet  die 
statutory  criteria  for  cerification  and 
that  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  not  been  met  for 
woricers  of  the  United  Auto  Workers, 
Local  110  and  Local  136,  Fenton, 
Missouri. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  the  United  Auto  Workers.  Local  110 
and  Local  136,  Fenton,  Missouri  are 
denied  eligibility  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 

TA-W-7644;  United  Trucking  Service, 
Inc.,  Flint,  Mich. 

The  investigation  was  initiated  on 
April  21, 1980  in  response  to  a  petition 
which  was  filed  by  the  International 
Brotherhood  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  America 
on  behalf  of  workers  at  United  Trucking 
Service,  Incorporated,  Flint,  Michigan. 
The  workers  at  United  Trucking  Service, 
Incorporated  are  engaged  in  providing 
the  service  of  transporting  general 
commodities  by  truck. 

The  investigation  revealed  that 
workers  of  United  Trucking  Service, 
Incorporated  do  not  produce  an  article 
within  the  meaning  of  Section  222(3)  of 
die  Act.  The  Department  of  Labor  was 
consistendy  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article,  as 
required  by  Section  222  of  the  Trade  Act 
of  1974;  and  this  determination  has  been 
upheld  in  the  U3.  Court  of  Appeals. 
Iherefore,  workers  of  United  Trucking 
Service,  Incorporated  may  be  certified 
only  if  their  separation  was  caused 
importandy  by  a  reduced  demand  for 
their  services  from  a  parent  firm,  a  firm 
otherwise  related  to  United  Trucking 
Service,  Incorporated  by  ownership,  or  a 
firm  related  by  control.  In  any  case,  the 
reduction  in  demand  for  services  must 
originate  at  a  production  facility  whose 
workers  independently  meet  the 
statutory  criteria  for  certification  and 
that  reduction  must  directly  relate  to  the 
product  impacted  by  imports.  These 
conditions  have  not  been  met  for 
workers  of  United  Trucking  Service, 
Incorporated. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  United  Trucking  Service, 
Incorporated,  Flint,  Michigan  are  denied 
eligibility  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 


TA-W-7325;  Westinghouse  Electric 
Corp.  Reform,  Ala. 

The  investigation  was  initiated  on 
March  10. 1980  in  response  to  a  petition 
which  was  filed  by  the  International 
Brotherhood  of  Electric  Workers  on 
behalf  of  workers  at  the  Reform, 
Alabama  plant  of  the  Westinghouse 
Electric  Corporation.  Workers  produce 
photoflash,  decorative,  and  miniature 
automobile  lamps. 

The  investigation  revealed  that 
criterion  (3)  has  not  been  met. 

The  petitioners  appear  to  allege  that 
imports  of  cameras  with  electronic  flash 
attachments  have  contributed 
importantly  to  declines  in  sales  and 
employment  at  the  Reform.  Alabama 
plant  fo  Westinghouse  Electric 
Corporation.  Imports  of  photoflash 
lamps  must  be  considered  in 
determining  import  injury  to  woricers 
producing  photoflash  lamps  at  the 
Reform,  Alabama  facility  of 
Westinghouse  Electric  Ccnporation. 

The  ratio  of  U.S.  imports  of  photoflash 
lamps  to  domestic  production  was 
negligible  from  1975  through  1979. 

Tbe  petitioners  also  appear  to  allege 
that  imports  of  electronic  flashes  have 
contributed  importantly  to  declines  in 
sales  and  employment  at  the  Reform, 
Alabama  plant  of  Westinghouse  Electric 
Corporation.  Industry  and  Department 
analysts  agree  that  electnmic  flash  imits 
may  be  “like  a  directly  competitive” 
with  photoflash  lamps. 

Surveyed  customers  indicated  that 
they  did  not  purchase  any  imported 
photoflash  lamps  or  electronic  flash 
units  in  1978, 1979  or  the  first  quarter  of 
1980.  Most  customers  did  not  purchase 
electronic  flash  units  at  all. 

Production  of  decorative  lamps  and 
miniature  automobile  lamps  increased  in 
1979  compared  to  1978.  Sales  of 
decorative  lamps  increased  and  sales  of 
miniature  automobile  lamps  remained 
constant  in  1979  compared  to  1978. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  that  all  workers 
of  the  Reform,  Alabama  facility  of  the 
Westinghouse  Electric  Corporation  are 
denied  eligibility  to  apply  for  adjustment 
assistance  under  Section  223  of  the 
Trade  Act  of  1974. 

TA-W-7646;  Yellow  Freight  System, 

Inc.,  Flint,  Mich. 

The  investigation  was  initiated  on 
April  21, 1980  in  response  to  a  petition 
which  was  filed  by  the  International 
Brotherhood  of  Teamsters,  Chauffeurs. 
Warehousemen  and  Helpers  of  America 
on  behalf  of  workers  at  Yellow  Freight 
System,  Incorporated,  Flint,  Michigan. 
The  workers  at  Yellow  Freight  System, 
Incorporated  are  engaged  in  providing 
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the  service  of  transporting  general 
commodities  by  truck. 

The  investigation  revealed  that 
workers  of  Yellow  Freight  System, 
Incorporated  do  not  produce  an  article 
within  the  meaning  of  Section  222(3)  of 
the  Act  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  does  not 
constitute  production  of  an  article,  as 
required  by  Sections  222  of  the  Trade 
Act  of  1974;  and  this  determination  has 
been  upheld  in  the  U.S.  Court  of 
Appeals.  Therefore,  workers  of  Yellow 
Freight  System,  Incorporated  may  be 
certified  only  if  their  separation  was 
caused  importantly  by  a  reduced 
demand  for  their  services  from  a  parent 
firm,  a  firm  otherwise  related  to  Yellow 
Frei^t  System,  Incorporated  by 
ownership,  or  a  firm  related  by  control. 
In  any  case,  the  reduction  in  demand  for 
services  must  originate  at  a  production 
facility  whose  workers  independently 
meet  die  statutory  criteria  for 
certification  and  that  reduction  must 
direcUy  relate  to  the  product  impacted 
by  imports.  These  conditions  have  not 
been  met  for  workers  of  Yellow  Freight 
System,  Incorporated. 

In  this  case,  therefore,  the  certifying 
officer  has  determined  ffiat  all  workers 
of  Yellow  Freight  System,  Incorporated, 
Flint,  Michigan  are  denied  eligibility  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

I  hereby  certify  that  determinations 
were  issued  with  respect  to  all  of  the 
aforementioned  cases  during  the  week 
of  June  3(^-July  3, 1980. 

Signed  at  Washington,  D.C.,  this  7th  day  of 
July  1980. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  ao-207S7  Filed  7-lO.SO;  8:45  am) 

BIUJNG  CODE  4510-28-M 


[TA-W-7114] 

Penn  Children’s  Dress  Corp.,  Mayfield, 
Pa.;  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  letter  of  June  9. 1980,  a  former 
employer  requested  administrative 
reconsideration  of  the  Department  of 
Labor’s  Negative  Determination 
Regarding  Qigibility  to  Apply  for 
Worker  Adjustment  Assistance  in  the 
case  of  former  workers  producing 
children’s  dresses  at  Penn  Children’s 
Dress  Corporation,  Mayfield, 
Pennsylvania.  The  determination  was 
published  in  the  Federal  Register  on 
June  6, 1980,  (45  FR  38193). 


Pursuant  to  29  CFR  90.18(c), 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  previously 
considered;  or 

(3)  If,  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justifies  reconsideration  of  the 
decision. 

A  former  employer  claims  that  the 
Department  limited  its  Investigation 
only  to  the  impact  of  dress  importation 
instead  of  to  children’s  wear.  He  claims 
that  the  dresses  which  Penn  Children’s 
made  compete  for  the  same  dollars  that 
purchases  children’s  blouses,  sweaters, 
skirts,  pants,  and  jeans. 

The  Department’s  review  showed  that 
the  Penn  Children’s  Dress  Corporation 
was  a  garment  contractor  producing 
primarily  children’s  dresses  for  a 
manufacturer.  Workers  of  Penn 
Children’s  were  denied  eligibility 
because  they  did  not  meet  the 
“contributed  importantly’’  test  of 
Section  222  of  the  Trade  Act  of  1974. 

The  Department’s  survey  showed  that 
the  manufacturer  for  wldch  Penn 
Children  performed  contract  work, 
indicated  an  increased  reliance  on  other 
domestic  contractors  and  in-house 
production.  A  survey  of  the  customers  of 
the  manufacturer  showed  that  most 
customers  either  did  not  import 
children’s  dresses  or  decreased  their 
reliance  on  imported  dresses.  U.S. 
imports  of  children’s  dresses  decreased 
absolutely  in  1979  compared  to  1978. 

The  Department  does  not  see 
substantial  validity  in  the  former 
employer’s  claim.  It  has  been  the 
practice  of  the  Department  of  Labor  to 
focus  on  the  actual  product  produced  by 
the  petitioning  workers  so  as  to  discern 
the  effects  of  direct  import  competition. 
Within  the  meaning  of  the  Act,  the 
Department  does  not  regard  children’s 
dresses  are  “like  or  directly  competitive 
with"  children’s  dresses  as  “like  or 
directly  competitive  with”  children’s 
skirts,  blouses,  sweaters  and 
sportswear.  Even  if  the  Department 
were  to  concede  some  degree  of 
competition,  however.  U.S.  aggregate 
imports  of  Women’s,  Misses’  and 
Children's  blouses  and  skirts;  slacks  and 
shorts;  coats  and  jackets;  and  sweaters, 
decreased  in  quantity  in  1979  compared 
to  1978.  Only  imports  of  women’s, 
misses’  and  children’s  skirts  increased 
in  1979  over  1978,  and  the  increase  was 
slight. 


After  careful  review  of  the  application  . 
and  the  investigative  file.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  fact  or 
misinterpretation  of  the  law  which 
would  justify  reconsideration  of  the 
Department  of  Labor’s  prior  decision. 

The  application  is,  therefore,  denied. 

Signed  at  Washington,  D.C.,  this  3rd  day  of 
July  1980. 

C.  Michael  Aho, 

Director,  Office  of  Foreign  Economic 
Research. 

(FR  Doc.  80-20755  Filed  7-10-80;  8:45  am) 

BILUNQ  CODE  4510-2S-M 


ITA-W-87051 

Ship  'n  Shore,  Forest  City  Division, 
Forest  City,  Penn.;  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  16, 1980  in  response  to 
a  worker  petition  received  on  June  3, 
1980  which  was  filed  by  the 
International  Ladies’  Garment  Workers’ 
Union  on  behalf  of  workers  and  former 
workers  producing  ladies’  tops  and 
sportswear  at  Ship  'n  Shore,  Forest  City 
Division,  Forest  City,  Pennsylvania. 

The  petitioning  group  of  workers  in 
this  case  was  included  in  a 
determination  (TA-W-6942)  issued  on 
April  4, 1980  which  certified  as  eligible 
to  apply  for  adjustment  assistance  ail 
workers  at  the  Forest  City.  Pennsylvania 
plant  of  Ship  'n  Shore.  Since  all  workers 
separated,  totally  or  partially,  from  the 
Forest  City,  Pennsylvania  plant  of  Ship 
'n  Shore  on  or  after  November  1, 1979 
(impact  date)  and  before  April  4, 1982 
(expiration  date  of  the  certification)  are 
covered  by  an  existing  determination,  a 
new  investigation  would  serve  no 
purpose.  Therefore,  this  investigation 
has  been  terminated. 

Signed  at  Washington,  D.C.,  this  2d  day  of 
July  1980. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  80-20751  Filed  7-10-80: 8:45  am) 

BILLING  CODE  4510-2B-M 


[TA-W-8375] 

Timex  Components,  Inc.,  Somerset, 
N.J.;  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  27, 1980  in  response  to 
a  worker  petition  received  on  May  21, 
1980  which  was  filed  on  behalf  of  former 
workers  at  the  Somerset,  New  Jersey 
plant  of  Timex  Components, 
Incorporated,  a  wholly-owned 
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subsidiary  of  Timex  Corporation.  The 
workers  at  the  Somerset  plant  produced 
liquid  crystal  displays. 

The  investigation  revealed  that 
another  petition  (TA-W-8289)  had  also 
been  filed  on  behalf  of  the  same  group  of 
workers  at  the  Somerset,  New  Jersey 
plant  of  Timex  Components, 

Incorporated.  Since  the  identical  group 
of  workers  is  the  subject  of  the  ongoing 
investigation  (TA-W-8289),  a  new 
investigation  would  serve  no  purpose. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  D.C.,  this  27th  day 
of  June  1980. 

Harold  A.  Bratt, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  80-20752  Filed  7-10-80;  8:45  am) 

BILLING  CODE  4510-28-M 

Steel  Tripartite  Advisory  Committee; 
Meeting 

The  Steel  Tripartite  Advisory 
Committee  was  established  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  Appr.  (1976),  to  advise  the 
Secretary  of  Labor  and  Secretary  of 
Commerce  on  international  and 
domestic  issues  affecting  the  U.S.  steel 
and  industry  and  labor. 

Notice  is  hereby  given  that  the  Steel 
Tripartite  Advisory  Committee  will  meet 
at  2:00  P.M.  on  July  21, 1980,  in  the 
Secretary’s  Conference  Room  S-2508i 
U.S.  Department  of  Labor,  200 
Constitution  Ave.,  N.W.  Washington, 
D.C.,  20210. 

To  be  discussed  are  follow-up  reports 
and  recommendations  from  the  five 
working  groups  on  1)  modernization  and 
capital  formation,  2)  technology 
research  and  development,  3)  the 
environment,  4)  community  and  labor 
adjustment  assistance,  and  5) 
international  trade.  Due  to  scheduling 
conflicts  of  many  participants, 
insufHcient  time  was  available  to  give 
15  days  advance  notice  to  the  meeting. 
The  public  is  invited  to  attend.  A  limited 
number  of  seats  will  be  available  to  the 
public  on  a  flrst-come  basis. 

For  additional  information  contact: 

Mr.  Joseph  S.  Papovich,  Executive 
Secretary,  Steel  Tripartite  Advisory 
Committee,  Bureau  of  International 
Labor  Affairs,  U.S.  Department  of  Labor, 
Washington,  D.C.,  20210,  telephone:  • 
(202)  523-6227/6201. 

Official  records  of  the  meeting  will  be 
available  for  public  inspection  at  room 
S-5315,  U.S.  Department  of  Labor, 
Washington,  D.C.  20210. 


Signed  at  Washington,  D.C.  this  7th  day  of 
July  1980. 

Herbert  N.  Blackman, 

Acting  Deputy  Under  Secretary  for 
International  Affairs,  U.S.  Department  of 
Labor. 

|FR  Doc.  80-20764  Filed  7-10-80;  8:45  am| 

BILLING  CODE  4510-28-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  No.  80-53] 

Performance  Review  Board,  Senior 
Executive  Service 

The  Civil  Service  Reform  Act 
(4314(C)(4))  requires  that  appointments 
of  individual  members  to  a  Performance 
Review  Board  be  published  in  the 
Federal  Register. 

The  performance  review  function  for 
the  Senior  Executive  Service  in  the 
National  Aeronautics  and  Space 
Administration  is  being  performed  by 
the  NASA  Performance  Review  Board 
and  the  NASA  Senior  Executive 
Committee.  The  latter  performs  this 
function  for  senior  executives  who 
report  directly  to  the  Administrator  or 
the  Deputy  Administrator. The  following 
individuals  will  be  serving  on  the 
Committee  and  the  Board  as  of  July  1, 
1980: 

Senior  Executive  Committee 

Alan  M.  Lovelace,  Chairperson 
Edwin  C.  Kilgore 
Robert  F.  Allnutt 

Performance  Review  Board 

Robert  F.  Allnutt,  Chairperson 
Carl  E.  Grant,  Executive  Secretary 
Leonard  Jaffe  (Term  expires  July  1983) 
John  M.  Klineberg  (Term  expires  July 

1981) 

Gerald  D.  Griffin  (Term  expires  July 

1981) 

Gerald  J.  Mossinghoff  (Term  expires  July 

1982) 

Philip  E.  Culbertson  (Term  expires  July 

1982) 

Richard  H.  Petersen  (Term  expires  July 

1983) 

Clifford  E.  Charlesworth  (Term  expires- 
July  1983) 

Edwin  C.  Kilgore  (Serves  Ex-Officio  in 
his  capacity  as  Chairperson, 

Executive  Resources  Board). 

Robert  A.  Frosch, 

Administrator. 

|FR  Doc.  80-20676  Filed  7-10-80:  8:45  dm| 

BILUNG  CODE  7510-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Task  Group  No.  11  of  the  NSF 
Advisory  Council;  Postponement  of 
Meeting 

Task  Group  No.  11  of  the  NSF 
Advisory  Council  was  scheduled  to 
meet  in  Washington.  D.C.  on  July  14, 
1980.  The  meeting  has  been  postponed 
until  July  25, 1980.  For  further 
information,  please  contact  Dr.  Mary 
Clutter.  NSF  Liaison,  at  (202)  357-7989. 

The  notice  for  this  meeting  appeared 
in  the  Federal  Register,  Vol.  45,  page 
43288  on  June  26, 1980. 

M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 

July  9, 1980. 

|FR  Doc.  80-20900  Filed  7-10-80;  8:45  am) 

BILUNG  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.:  STN  50-528,  STN  50-529, 

STN  50-530] 

Arizona  Public  Service  Co.,  et  al.~(Palo 
Verde  Nuclear  Generating  Station 
Units  1, 2  and  3);  Receipt  of 
Application  for  Facility  Operating 
Licenses;  Availability  of  Applicant’s 
Environmental  Report;  and 
Consideration  of  Issuance  of  Facility 
Operating  Licenses  and  Notice  of 
Opportunity  for  Hearing 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (the 
Commission)  has  received  an 
application,  including  the  Final  Safety 
Analysis  Report,  for  facility  operating 
licenses  from  Arizona  Public  Service 
Company  on  behalf  of  itself  and  Salt 
River  Project  Agricultural  Improvement 
and  Power  District,  El  Paso  Electric 
Company,  Southern  California  Edison 
Company,  Public  Service  Company  of 
New  Mexico,  and  Arizona  Electric 
Power  Cooperative,  Inc.,  (the  applicants) 
to  possess,  use,  and  operate  Palo  Verde 
Nuclear  Generating  Station,  Units  1,  2 
and  3,  three  pressurized  water  nuclear 
reactors  (the  facilities),  located  on  the 
applicants’  site  in  Maricopa  County. 
Arizona,  approximatrely  36  miles  west 
of  the  City  of  Phoenix.  Each  of  the 
reactors  is  designed  to  operate  at  a  core 
power  level  of  3800  megawatts  thermal, 
with  an  equivalent  net  electrical  output 
of  approximately  1304  megawatts  each. 
The  Palo  Verde  design  incorporates  by 
reference  the  Combustion  Engineering, 
Inc.,  standard  ’’System  80”  nuclear 
steam  supply  system. 

The  applicants  hae  also  filed, 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969  and  the  regulations  of 
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the  Commission  in  10  CFR  Part  51,  an 
environmental  report,  which 
incorporates  by  reference  the 
environmental  report  submitted  as  part 
of  the  application  for  construction 
permits  for  the  facilities.  The  report, 
which  discusses  environmental 
considerations  related  to  the  proposed 
opertion  of  the  facilities,  is  being  made 
available  at  the  State  Clearinghouse, 
Office  of  Economic  Planning  and 
Development,  State  of  Arizona,  1700 
West  Washington  Street,  Phoenix, 
Arizona  85007,  and  at  the  Maricopa  * 
Association  of  Governments,  1620  West 
Washington  Street,  Phoenix,  Arizona 
85007. 

After  the  environmental  report  has 
been  analyzed  by  the  CommiMion’s 
staff,  a  dr^  environmental  statement 
wall  be  prepared.  Upon  preparation  of 
the  draft  environmental  statement,  the 
Commission  will,  among  other  things, 
cause  to  be  published  in  the  Federal 
Regbter,  a  notice  of  availability  of  the 
dr^  statement,  requesting  comments 
from  interested  persons  on  the  draft 
statement  The  notice  will  also  contain  e 
statement  to  the  effect  that  any 
comments  of  Federal  agencies  and  State 
and  local  officials  will  be  made 
available  when  received.  The  draft 
environmental  statement  will  focus  only 
on  any  matters  which  differ  from  those 
previously  discussed  in  the  final 
environmental  statement  prepared  in 
connection  with  the  issuance  of  the 
construction  permits.  Upon 
consideration  of  comments  submitted 
with  respect  to  the  draft  environmental 
statement,  the  Commission's  staff  will 
prepare  a  final  environmental  statement, 
the  availability  of  which  will  be 
published  in  the  Federal  Register; 

The  Commission  ivill  consider  the 
issuance  of  facility  operating  licenses  to 
Arizona  Public  Service  Company,  et  aln 
which  would  authorize  the  applicants  to 
possess,  use  and  operate  the  Palo  Verde 
Nuclear  Generating  Station,  Units  1. 2 
and  3,  in  accordance  with  the  provisions 
of  the  licenses  and  the  technic^ 
specifications  appended  thereto,  upon: 
(1)  the  completion  of  a  favorable  safety 
evaluation  of  the  application  by  the 
Commission’s  staff;  (2)  tixe  completion  of 
the  environmental  review  required  by 
the  Commission's  regulations  in  10  CFR 
Part  51;  (3)  the  receipt  of  a  report  on  die 
applicants’  application  for  facility 
operating  licenses  by  the  Advisory 
Committee  on  Reactor  Safeguards;  and 
(4)  a  finding  by  the  Commission  that  the 
application  for  the  facility  licenses,  as 
amended,  complies  with  the 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations  in  10  CFR 


Chapter  I.  Construction  of  the  facilities 
was  authorized  by  Construction  Permit 
Nos.  CPPR-141,  CPPR-142  and  CPPR- 
143,  issued  by  ffie  Commission  on  May 
25, 1976.  Construction  of  unit  1  is 
anticipated  to  be  completed  by 
November  1962,  Unit  2  by  November 
1983,  and  Unit  3  by  November  1985. 

With  regard  to  ^ecutive  Order  11988 
Floodplain  Management  the  applicants 
have  determined  that  the  Palo  Verde 
facilities  will  have  no  structures  (or 
construction  activities)  located  on  the 
floodplain. 

Prior  to  issuance  of  any  operating 
licenses,  the  Commission  will  inspect 
die  facilities  to  determine  whether  they 
have  been  constructed  in  accordance 
with  die  application,  as  amended,  and 
the  provisions  of  the  construction 
ermits.  In  addition,  the  licenses  will  not 
e  issued  until  the  Commission  has 
made  the  findings  reflecting  its  review 
of  the  application  Under  the  Act,  which 
%vill  be  set  forth  in  the  proposed 
licenses,  and  has  concluded  that  the 
issuance  of  the  licenses  will  not  be 
inimical  to  the  common  defense  and 
security  or  to  the  health  and  safety  of 
the  public.  Upon  issuance  of  the 
licenses,  the  applicants  will  be  required 
to  execute  an  indemnity  agreement  as 
required  by  Section  170  of  the  Act  and 
10  CFR  Part  140  of  the  Commission's 
regulations. 

By  July  31, 1980,  the  applicants  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  facility  operating 
licenses  and  any  person  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  petitions  for 
leave  to  intervene  shall  be  ffied  in 
accordance  with  the  Commission’s 
“Rules  of  Practice  for  Domestic 
Licensing  Proceedings’’  in  10  CFR  Part  2. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  nde  on  the  request 
and/or  petition  and  the  Secretary  of  the 
Commission,  or  designated  Atonic 
Safety  and  licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceediim.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
witii  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner’s  right  under  the  Act  to  be 


made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  ffie  proceeding  on  the 
petitioner’s  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  &e  proceeding  as  to 
whidi  petitioner  wishes  to  intervene. 

Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  his 
petition,  but  such  an  amended^  petition 
must  satisfy  the  specificity  requirements 
described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  tiie 
petitioner  shall  file  a  stipplement  to  the 
petition  to  intervene  wltich  must  include 
a  list  of  the  contentions  which  are 
sought  to  be  litigated  in  the  matter,  and 
the  bases  for  each  contention  set  forth 
with  reasonable  specificity.  A  petitioner 
who  fails  to  file  such  a  supplement 
which  satisfies  these  requirements  with 
respect  to  at  least  one  contention  will 
not  be  permitted  to  participate  as  a 
party. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washingtoxi,  D.C.  20555,  Attention: 
Docketi^  and  Service  Branch,  or  may 
be  delivered  to  the  Commission’s  Public 
Document  Room,  1717  H  Street,  N.W., 
Washington,  D.C^  by  August  11, 1980.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Executive  Legal  Director,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C  20555,  and  to  Arthur 
D.  Gehr,  Esq.,  Snell  and  Wilmer,  3100 
Valley  Center,  Phoenix,  Arizona  85073, 
attorney  for  the  applicants.  Any 
questions  or  request  for  additional 
information  regarding  the  content  of  this 
notice  should  be  addressed  to  the  Chief 
Hearing  Counsel.  Office  of  the  Executive 
Legal  Director,  U.S.  Nucleu  Regulatory 
Commission,  Washington.  D.C  20555. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or  the 
Atomic  Safety  and  License  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  Sections 
2.714(a)(l)(iHv)  and  2.714(d). 

For  fi^er  details  pertinent  to  the 
matters  under  consideration,  see  the 
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application  for  the  facility  operating 
licenses  and  the  applicants’ 
environmental  report  dated  June  19, 

1980,  which  are  available  for  public 
inspection  at  the  Commission’s  Public 
Document  Room,  1717  H  Street,  N.Wh 
Washington,  D.C.  and  at  the  Phoenix 
Public  Library,  Science  and  Industry 
Section,  12  East  McDowell  Road, 

Phoenix,  Arizona.  As  they  become 
available,  the  following  documents  may 
be  inspected  at  the  above  locations:  (1) 
the  safety  evaluation  report  prepared  by 
the  Commission’s  staff;  (2)  the  draft 
environmental  statement;  (3)  the  final 
environmental  statement;  (4)  the  report 
of  the  Advisory  Committee  on  Reactor 
Safeguards  on  the  application  for  facility 
operating  licenses;  (5)  the  proposed 
facility  operating  licenses;  and  (6)  the 
technical  specifications,  which  will  be 
attached  to  the  proposed  facility 
operating  licenses. 

Copies  of  the  proposed  operating 
licenses  and  the  ACRS  report  when 
available,  may  be  obtained  by  request 
to  the  Director,  Division  of  Licensing, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Copies  of  the 
Commission’s  staff  safety  evaluation 
report  and  final  environmental 
statement  when  available,  may  be 
purchased  at  ciurent  rates,  from  the 
National  Technical  Information  Service, 
Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 

Dated  at  Bethesda,  Maryland,  this  2nd  day 
of  July,  1980.  , 

For  the  Nuclear  Regulatory  Commission. 

A.  Schwencer, 

Acting  Chief,  Licensing  Branch  No.  3,  Division 
of  Licensing. 

(FR  Doc.  80-20661  Filed  7-10-80;  6:45  am] 

BILUNG  CODE  7S9(M>1-M 


[Docket  No.  50-325] 

Carolina  Power  &  Light  Co;  Issuance 
of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  29  to  Facility 
Operating  License  No.  DPR-71,  issued  to 
Carolina  Power  &  Light  Company  (the 
licensee)  for  operation  of  the  Brunswick 
Steam  Electric  Plant,  Unit  No.  1  (the 
facility),  located  in  Brunswick  County, 
North  Carolina.  The  amendment  is 
effective  as  of  its  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications  to  establish  revised 
safety  and  operating  limits  for  BSEP 
Unit  1  operation  in  operating  Cycle  No. 
3.  The  amendment  also  changes  the 
safety-relief  valve  pressure  setpoints  for 


3  of  the  11  valves  to  provide  a  minimum 
nominal  lift  setting  differential  for  each 
.valve  pair  of  20  psi. 

The  applications  for  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  the  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
S  51.5(d)(5)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  the  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amen^ent  dated  May  23,  May  30,  as 
supplemented  June  4,  and  June  25, 1980, 
(2)  Amendment  No.  29  to  License  No. 
DPR-71,  and  (3)  the  Commission’s 
related  Safety  Evaluation.  These  items 
are  available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street  N.W.,  Washington,  D.C. 
20555,  and  at  the  Southport  Brunswick 
County  Library,  109  West  Moore  Street 
Southport  North  Carolina  28461.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda.  Maryland  this  1st  day 
of  July  1980. 

For  The  Nuclear  Regulatory  Conunission. 
Thomas  A.  Ippolito, 

Chief  Operating  reactors  Branch  #2,  Division 
of  Licensing. 

(FR  Doc.  80-20662  Filed  7-10-80;  8:45  am] 

BlUINQ  CODE  rSSO-OI-M 


[Docket  No.  50-346] 

The  Toledo  Edison  Co.  and  The 
Cleveland  Electric  Illuminating  Co.; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  25  to  Facility 
Operating  License  No.  NPF-3.  issued  to 
The  Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company  (the  licensees),  whi^  revised 
Technical  Specifications  for  operation  of 
die  Davis-Besse  Nuclear  Power  Station, 


Unit  No.  1  (the  facility)  located  in 
Ottawa  County,  Ohio.  The  amendment 
is  effective  as  of  its  date  of  issuance. 

The  amendment  modifies  the 
Technical  Specifications  on  surveillance 
frequency  for  venting  the  Emergency 
Core  Cooling  System  pump  casings  and 
discharge  piping  high  points.  This 
amendment  also  corrects  a 
typographical  error  in  Table  3.7-3, 
“Safety  of  Hydraudlic  Snubbers’’. 

The  application  for  the  amendment 
complies  with  the  standfirds  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
8  51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  23, 1978,  as 
supplemented  January  26, 1979,  (2) 
Amendment  No.  25  to  License  No.  NPF- 
3,  and  (3)  the  Commission’s  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street  N.W.,  Washin^on,  D.C. 
and  at  the  Ida  Rupp  Public  Library,  310 
Madison  Street  Port  Clinton,  Ohio. 

A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regidatory  Commission, 
Washington,  D.C.  20555,  Attentimi: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  2nd  day 
of  July  1980. 

For  the  Nuclear  Regulatory  Conunission. 
Robert  W.  Reid, 

Chief  Operating  Reactors  Branch  No.  4, 
Division  of  Licensing. 

(FR  Doc  80-20863  FUed  7-10-80;  8:45  am] 
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[Docket  No.  50-339] 

Virginia  Electric  &  Power  Co;  Issuance 
of  Amendment  to  License  NPF-7 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  1  to  Facility 
License  NPF-7,  issued  to  the  Virginia 
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Electric  and  Power  Company  (licensee), 
which  added  Technical  Specification 
8.13  to  Appendix  A  of  the  Technical 
Specifications  for  operation  of  the  North 
Anna  Power  Station,  Unit  No.  2  (the 
facility)  located  in  Louisa  Coimty, 
Virginia.  The  amendment  is  effective  as 
of  its  date  of  issuance. 

The  amendment  permits  the  licensee 
to  conduct  the  special  low  power  test 
program  as  presented  in  our  Safety 
Evaluation,  dated  July  2, 1980. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission’s  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  die  Act  and  the 
Commission’s  regulations  in  10  CFR 
Chapter  L  which  are  set  forth  in  the 
license  amendment  'The  activity 
authorized  by  the  amendment  is 
encompassed  by  the  overall  action 
involving  the  proposed  issuance  of  an 
operating  license  for  which  prior  public 
notice  was  issued  in  the  Federal 
Register  on  May  25, 1973  (38  FR 13772). 

’The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  since  the 
activity  authorized  by  the  amendment  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment,  dated  June  18, 1980,  (2) 
Amendment  No.  1  to  NPF-7,  and  (3)  the 
Commission’s  related  Safety  Evaluation 
concerning  a  Special  Low  Power  Test 
Program  and  Emergency  Operating 
Procedures. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission’s 
Public  Document  Room,  1717  H  Street, 
N.W.,  Washington,  D.C.  and  at  the  local 
public  document  rooms  in  the  Alderman 
Library.  Manuscripts  Department, 
Uiuversity  of  Virginia,  Charlottesville, 
Virginia  22901  and  at  the  Office  of  the 
Board  of  Supervisors,  Louisa  County 
Courthouse,  P.O.  Box  27,  Louisa, 
Virginia  23093.  A  copy  of  items  2  and  3 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

Dated  at  Bethesda,  Maryland,  this  3rd  day 
of  July,  1980. 


For  the  Nuclear  Regulatory  Commission. 

B.  J.  Youngblood, 

Chief,  Licensing  Branch  No.  1,  Division  of  ». 
Licensing. 

(FR  Doc.  a0-208S4  Filed  7-10.^  S;4S  am] 
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NUCLEAR  SAFETY  OVERSIGHT 
COMMITTEE 

Open  Meeting 

The  Nuclear  Safety  Oversight 
Committee  will  meet  fiom  9:30  a.m.  to 
12:45  p.m.  and  finm  2:15  p.m.  to  5:00  p.m. 
on  July  28, 1980  and  fit>m  9:30  a.m.  to 
12:00  noon  and  fi-om  1:30  p.m.  to  4:00 
p.m.  on  July  29, 1980  in  room  2010  of  the 
New  Executive  Office  Building,  located 
on  the  southeast  comer  of  17th  and 
Pennsylvania  Avenue,  Northwest, 
Washington,  D.C.  Public  entrance  to  the 
building  is  on  17th  Street,  Northwest 
between  Pennsylvania  Avenue  and  H 
Street,  Northwest. 

^  The  Committee  was  established  by 
Executive  Order  12202  on  March  18, 

1980  in  response  to  the 
recommendations  of  the  President’s 
Commission  on  the  Accident  at  Three 
Mile  Island  (the  Kemeny  Commission). 
Generally,  the  Committee  is  responsible 
for  monitoring  the  progress  of  the 
utilities  and  their  suppliers,  the  Nuclear 
Regulatory  Commission,  other  federal 
agencies,  and  state  and  local  authorities 
in  implementing  the  Kemeny 
Commission’s  recommendations  and  in 
improving  the  safety  of  nuclear  power. 
The  Committee  will  report  periodically 
to  the  President  and  the  public  on  its 
findings. 

During  the  meeting  the  Committee  will 
receive  testimony  and,  when 
appropriate,  written  materials  and 
documents,  concerning  three 
substantive  matters:  (1)  the  nature  of  the 
Committee’s  responsibilities  as  set  forth 
in  Executive  Order  12202  of  March  18, 
1980  creating  the  Committee;  (2)  the 
Nuclear  Re^atory  Commission’s  (NRC) 
“Action  Plan  Developed  as  a  Result  of 
the  TMI-2  Accident,’’  designated 
NUREG-0660  and  available  through  the 
Document  Management  Branch, 

Division  of  Technical  Information  and 
Dociunent  Control,  NRC.  Washington, 
D.C.  20555;  and  (3)  the  procedure 
utilized  in  the  federal  decision-making 
process  as  it  relates  to  nuclear  safety 
and  public  and  private  participation. 
Testimony  on  these  three  matters  will 
be  received  in  accordance  with  the 
following  agenda: 

Monday,  July  28, 1980 

•  John  F.  Aheame,  Chairman  of  the 

Nuclear  Regulatory  Commission. 


•  Peter  A.  Bradford,  Commissioner  of 
the  Nuclear  Regulatory  Commission. 

•  Milton  S.  Plesset,  Chairman,  and  other 
representatives  of  the  NRC’s  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS).  Hie  ACRS’s  duties  are  set 
forth  in  10  CFR  1.20  (1980). 

Tuesday,  July  29, 1980 

•  Gus  Speth,  Chairman  of  the  Council 
on  Environmental  Quality,  Executive 
Office  of  the  President 

•  Dr.  Frank  Press,  Science  Advisory  to 
the  President  and  Director,  Office  of 
Science  and  Technology  Policy, 
Executive  Office  of  the  President. 

•  Roger  Mattson,  Director,  Division  of 
Systems  Safety,  Nuclear  Regulatory 
Commission. 

In  addition  to  these  substantive 
matters,  the  Committee  will  discuss  as  a 
group  certain  aspects  of  its  internal 
personal  rules,  operating  practices, 
additional  staff  selections, 
organizational  structure  and 
consultative  arrangements,  particularly 
as  they  relate  to  the  substantive 
mandates  of  the  Executive  Order.  ’This 
portion  of  the  Committee  meeting  is 
scheduled  for  2:15  p.m.  to  5:00  p.m.  on 
July  28, 1980. 

'The  meeting  will  be  open  to  public 
observation.  Written  comments  or 
statements  by  the  public  may  be 
submitted  at  anytime  before  or  after  the 
meeting  and  should  be  related  to  the 
three  substantive  matters  identified 
above.  Approximately  60  seats  will  be 
available  for  tl^e  public  on  a  first-come, 
first  serve  basis.  Minutes  of  the  meeting 
will  be  available  30  days  thereafter  and 
may  be  examined  within  the 
Committee’s  office  at  1133  15th  Street, 
Northwest,  Room  307,  Washington,  D.C. 
20005. 

For  further  information  contact  Margo 
von  Kaenel,  Executive  Assistant  at  202/ 
653-8468. 

Margo.  W.  von  KaeneL 

Executive  Assistant. 

(FR  Doc.  80-20660  Filed  7-10-80;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-5979] 

July  3, 1980. 

In  the  matter  of  Filmways,  Inc.,  6% 
convertible  subordinated  debentures 
(due  1-15-88);  application  to  withdraw 
from  listing  and  registration. 

The  above  named  issuer  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  pursuant  to 
Section  12(d)  of  the  Securities  Exchange 
Act  of  1934  (the  "Act”)  and  Rule  12d2- 
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2(d)  promulgated  thereunder,  to 
withdraw  the  specified  securities  from 
listing  and  registration  on  the  American 
Stock  Exchange  (“Amex”). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

1.  Filmways,  Inc.  (“Filmways”) 
debentures  have  been  listed  and 
registered  for  trading  on  both  the  Amex 
and  the  New  York  Stock  Exchange.  Inc. 
(“NYSE”)  since  June  22, 1979.  The 
Company  has  determined  that  the  direct 
and  indirect  costs  and  expenses  do  not 
justify  maintaining  the  dual  listing  of  the 
debentures  on  the  Amex  and  the  NYSE. 

2.  This  application  relates  solely  to 
withdrawaJ  of  the  debentures  from 
listing  and  registration  on  the  Amex  and 
shall  have  no  efiect  upon  the  continued 
listing  of  such  stock  on  the  NYSE.  The 
Amex  has  posed  no  objection  to  this 
matter. 

Any  interested  person  may,  on  or 
before  July  24, 1980,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  Washington, 

D.C.  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

(FS  Doc  ao-zoesi  Piled  7-lO-aO;  8:4$  am] 
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(70-6472;  Rel.  No.  21649] 

Alabama  Power  C04  Proposal  to  Issue 
First  Mortgage  Bonds  and  Preferred 
Stock  at  Competitive  Bidding 

July  3, 1980. 

Notice  is  hereby  given  that  Alabama 
Power  Company  (“Alabama”)  600  North 
18th  Street,  Birmingham,  Alabama 
35291,  an  electric  utility  subsidiary  of 
The  Southern  Company,  a  registered 
holding  company,  has  filed  an 
application  with  this  Commission 
pursuant  to  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act”), 
designating  Section  6(b)  of  the  Act  and. 
Rule  50  promulgated  thereunder  as 
applicable  to  the  proposed  transaction. 
All  interested  persons  are  referred  to  the 


application,  which  is  summarized  below, 
for  a  complete  statement  of  the 
proposed  transaction. 

Alabama  proposes  to  is^ue  and  sell  up 
to  $300,000,000  aggregate  principal 
amount  of  its  First  Mortgage  Bonds 
(“new  bonds”).  Of  such  amount  it  is 
proposed  that  up  to  $150,000,000 
principal  amount  of  new  Bonds  (“initial 
series”)  will  be  issued  in  September, 

1980  and  up  to  $150,000,000  principal 
amount  of  new  Bonds  (“additional 
series”)  will  be  issued  in  one  or  more 
series  ^m  time  to  time  not  later  than 
February  28, 1981.  It  is  proposed  that 
each  series  of  new  Bonds  will  have  a 
term  of  not  less  than  five  nor  more  than 
30  years  and  will  be  sold  at  competitive 
bidding  for  the  best  price  obtainable  but 
for  a  price  to  Alabama  of  not  less  than 
98%  nor  more  than  101  y4%  of  the 
principal  amount  thereof,  plus  accrued 
interest. 

The  new  Bonds  will  be  issued  under 
the  Indenture  dated  as  of  January  1. 

1942,  between  Alabama  and  Chemical 
Bank,  as  Trustee,  as  heretofore 
supplemented  by  various  indentures 
supplemental  thereto,  and  as  to  be 
further  supplemented  by  Supplemental 
Indentures  to  be  dated  as  of  the  first  day 
of  the  month  of  the  date  on  which  each 
series  of  new  Bonds  is  issued.  It  is 
further  proposed  that  Alabama  decide 
on  the  term  of  each  series  of  the  new 
Bonds  after  the  date  of  the  respective 
public  invitation  for  proposals  and  then 
in  each  case  notify  prospective  bidders 
by  telephone,  confuted  in  writing,  of  its 
decision,  not  less  than  72  hours  prior  to 
the  time  of  each  bidding'  It  is  also 
proposed  that  in  each  such  notice 
Alabama  may  designate  a  lesser 
aggregate  principal  amount  of  the  new 
Bonds  of  the  particular  series  to  be 
issued  and  sold  than  that  previously 
specified  in  the  respective  public 
invitation  for  proposals,  and  that 
Alabama  reserve  the  right  in  its 
discretion  to  designate  a  principal 
amoimt  or  term  for  the  new  Bonds  of  a 
particular  series  different  from  that 
theretofore  specified  by  notice  to 
prospective  bidders  not  less  than  24 
hours  prior  to  the  time  of  each  bidding. 

Alabama  will  provide  that  none  of  the 
new  Bonds  will  be  redeemed  for  a  five- 
year  period  commencing  with  the  first 
day  of  the  month  of  issuance, 
respectively,  at  a  regular  redemption 
price  if  sudi  redemption  is  for  the 
purpose  or  in  anticipation  of  refunding 
such  new  Bond  through  the  use,  direcfiy 
or  indirectly,  of  funds  borrowed  by 
Alabama  at  cm  effective  interest  cost  to 
Alabama  of  less  than  the  effective 
enterest  cost  to  Alabama  of  the 
respective  series  of  new  Bonds.  Such 


limitation  will  not  apply  to  redemptions 
at  a  special  redemption  price  by 
operation  of  the  improvement  (sinking) 
fund  or  the  maintenance  and 
replacement  provisions  of  the  above- 
mentioned  Indenture  or  by  the  use  of 
proceeds  of  released  property. 

Alabama  also  will  convenant  that  it 
will  not  redeem  any  of  the  new  Bonds  of 
a  particular  series,  in  any  year  prior  to 
the  fifth  year  after  the  issuance  of  such 
series,  tl^ugh  the  operation  of  the 
improvement  (sinking)  fimd  provisions 
in  a  principal  amount  which  would 
exceed  the  improvement  fund 
requirement  attributable  to  such  series 
(i.e.,  1%  of  the  aggregate  principal 
amount  of  such  series). 

Alabama  also  proposes  to  issue  up  to 
$100,000,000  aggregate  stated  value  of  its 
Preferred  Stock,  with  a  stated  value  of 
up  to  $100  per  share  (“new  Preferred 
Stock”),  and  to  sell  such  securities  at 
competitive  bidding  for  the  best  price 
obtainable  (eifter  giving  effect  to  the 
purchasers’  compensation  hereinafter 
referred  to)  but  for  a  price  to  Alabama 
(before  giving  effect  to  such  purchasers’ 
compensation)  of  not  less  than  100%  nor 
more  then  102%  of  the  stated  value  per 
share,  which  shall  also  be  the  public 
offering  price  per  share.  In  addition, 
Alabama  proposes  to  pay  to  the 
purchasers  of  the  new  Preferred  Stock 
compensation  for  their  services  in 
purchasing  and  making  a  public  offering 
of  such  shares,  which  compensation 
shall  be  included  as  part  of  the 
competitive  bidding  on  the  new 
Preferred  Stock.  It  is  proposed  that  the 
new  Preferred  Stock  be  issued  in  one  or 
more  series  from  time  to  time  not  later 
than  February  28. 1981. 

Hie  terms  of  each  series  of  the  new 
Preferred  Stock  will  be  established  by 
amendment  to  the  charter  of  Alabama. 
Alabeuna  may  also  make  provision  for  a 
cumulative  sinking  fund  for  the  benefit 
of  the  new  Preferred  Stock  which  would 
retire  not  more  than  5%  annually  of  the 
number  of  shares  initially  issued  of  the 
particular  series,  commencing  five  years 
or  later  after  the  sale,  with  the 
noncumulative  option  on  €iny  sinking 
fund  date,  commencing  five  years  or 
later  after  the  sale,  of  redeeming  an 
additional  like  number  of  shares. 

Alabama  will  provide  that  no  share  of 
the  new  Preferred  Stock  will  be 
redeemed  for  a  five-year  period, 
commencing  with  the  first  day  of  the 
month  of  issuance,  respectively,  if  such 
redemption  is  for  file  purpose  or  in 
anticipation  of  refunding  such  share 
directly  or  indirectly  through  the 
incurring  of  debt,  or  through  the 
issuance  of  stock  ranking  equally  with 
or  prior  to  the  new  Preferred  Stock  as  to 
dividends  or  assets,  if  such  debt  has  an 
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effective  interest  cost  to  Alabama  or 
such  stock  has  an  effective  dividend 
cost  to  Alabama  of  less  than  the 
effective  dividend  cost  to  Alabama  of 
the  respective  series  of  the  new 
Preferred  Stock. 

Alabama  may  request  by  amendment 
hereto  that  one  or  more  of  such  sales  of 
new  Bonds  or  new  Preferred  Stock  be 
excepted  from  the  competitive  bidding 
requirements  of  Rule  50.  Alabama 
proposes  to  use  the  proceeds  from  each 
sale  of  the  new  Bonds  and  the  new 
Preferred  Stock,  along  with  other  funds, 
to  finance  its  business  as  an  electric 
utility  company,  primarily  the 
repayment  of  outstanding  short-term 
indebtedness  and  the  payment  of  costs 
incurred  in  its  ongoing  construction 
program. 

Statements  of  the  fees,  commissions 
and  expenses  to  be  incurred  in 
connection  with  each  issuance  and  sale 
of  securities,  other  than  the  respective 
underwriting  discounts  and 
commissions,  will  be  fried  by 
amendments  to  the  application.  The 
Alabama  Public  Service  Commission 
has  authorized  the  proposed 
transactions.  It  is  stated  that  no  state  or 
federal  commission,  other  than  this 
Commission,  has  jurisdiction  over  the 
proposed  transactions. 

Alabama  states  that  any  amendment 
and/or  pertinent  information  to  this 
application  seeking  authority  to  issue 
and  sell  any  additional  series  of  new 
Bonds  or  any  series  of  new  Preferred 
Stock  will  be  fried  not  less  than  10 
business  days  prior  to  the  proposed 
effective  date  of  the  supplemental  order 
relating  thereto.  Alabama  will 
concurrently  serve  a  copy  of  any  such 
amendment  and/or  pertinent 
information  upon  any  person  who  had, 
not  later  than  July  30, 1980,  requested  a 
hearing  on  or  advice  as  to  whether  a 
hearing  is  ordered  with  respect  to  any 
additional  series  of  new  Bonds  or  any 
series  of  new  Preferred  Stock.  Any 
person  so  served  may  then,  not  less  than 
five  business  days  prior  to  the  proposed 
effective  date  of  the  supplemental  order, 
request  a  hearing  on  the  terms  and 
conditions  of  the  additional  series  of 
new  Bonds  or  series  of  new  Preferred 
Stock. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
July  30, 1980,  request  in  writing  that  a 
heeuing  be  held  on  such  matter,  stating 
the  nature  of  this  interest  the  reasons 
for  such  request  and  the  issues  of  fact 
or  law  raised  by  the  filing  which  he 
desires  to  controvert  or  he  may  request 
that  he  be  notifred  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Secretary,  Securities  and  Exchange 


Commission,  Washington,  D.C.  20549.  A 
copy  of  such  request  should  be  served 
personally  or  by  mail  upon  the  ' 
applicants  at  the  above-stated  address, 
and  proof  of  service  (by  affidavit  or,  in 
case  of  an  attorney  at  law,  by 
certifrcate)  should  be  fried  with  the 
request.  At  any  time  after  said  date,  the 
application  as  fried  or  as  it  may  be 
amended,  may  be  granted  effective  as 
provided  in  Rule  23  of  the  General  Rules 
and  Regulations  promulgated  under  the 
Act,  or  the  Comndssion  may  grant 
exemption  firom  such  rules  as  provided 
in  Rules  20(a}  and  100  thereof  or  take 
such  other  action  as  it  may  deem 
appropriate.  Persons  who  request  a 
hearing  or  advice  as  to  whether  a 
hearing  is  ordered  will  receive  any 
notices  or  orders  issued  in  this  matter 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  80-20653  Filed  7-lO-SO;  8:45  am] 
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INA  Cash  Fund,  Inc.;  Notice  of 
Application  for  Order  of  Exemption 
From  Rules  2a-4  and  22c-1  Under  the 
Act 

July  3, 1980. 

Notice  is  hereby  given  that  INA  Cash 
Fund,  Ina  (“Applicant”)  3531  Silverside 
Rd.,  Wilmi^ton,  Delaware  19810, 
registered  under  the  Investment 
Company  Act  of  1940  (“Act”)  as  an 
open-end,  diversified  management 
investment  company,  filed  an 
application  on  June  11, 1980,  and 
amendments  thereto  on  June  13  and  June 
27, 1980,  for  an  order  of  the  Commission, 
pursuant  to  Section  6(c)  of  the  Act, 
exempting  Applicant  from  the 
provisions  of  Rules  2a-4  and  22o-l 
under  the  Act  to  the  extent  necessary  to 
permit  Applicant  to  compute  its  net 
asset  value  per  share  for  the  purposes  of 
sales,  redemptions  and  repurchases  of 
its  shares  to  the  nearest  one  cent  on  a 
share  value  of  one  dollar.  Applicant 
represents  that  in  all  other  respects  its 
portfolio  securities  will  be  valued  in 
accordance  with  the  views  of  the 
Commission  set  forth  in  Investment 
Company  Act  Release  No.  9786  (May  31, 
1977)  (“IC-9786”).  All  interested  persons 
are  referred  to  the  application  on  file 
with  the  Commission  for  a  statement  of 
the  representations  contained  therein, 
which  are  summarized  below. 


Applicant  is  a  corporation 
incorporated  under  the  laws  of  the  State 
of  Maryland.  Applicant  states  that  its 
investment  objective  is  to  provide 
investors  with  preservation  of  capital, 
liquidity  and,  consistent  with  the 
foregoing  objectives,  the  highest 
possible  cuirent  income  by  investing  in 
a  broad  range  of  money  market 
instruments.  Applicant  invests  in 
instruments  consisting  of  securities 
issued  or  guaranteed  by  the  United 
States  government  or  any  of  its  agencies 
or  instrumentalities,  time  accounts 
(largely  certifrcates  of  deposit)  in  and 
baiikers*  acceptances  of  large  domestic 
commercial  and  savings  banks  and 
savings  and  loan  associations,  short¬ 
term  corporate  debt  including 
commercial  paper  and  variable  amount 
master  demand  notes,  and  repurchase 
agreements.  In  addition,  the  Fund  may 
invest  in  certifrcates  of  deposit  of 
foreign  branches  of  domestic 
commercial  banks  and  engage  in  reverse 
repurchase  agreements,  subject  to 
certain  restrictions  set  forth  in  the 
Applicant’s  current  prospectus. 

Applicant  states  that  when  it 
commenced  operations  on  November  5, 
1979,  its  management  decided  that  its 
net  income,  declared  daily  as  a 
dividend,  would  include  (i)  interest 
accrued  and  discount  earned  (including 
both  original  issue  and  market  discount), 
(ii)  all  unrealized  appreciation  and 
depreciation  on  the  Applicant’s  portfolio 
securities,  and  (iii)  all  realized  gains  and 
losses  on  the  Applicant’s  portfolio 
securities,  less  the  applicable  expenses 
of  Applicant  It  was  decided  to  include 
all  unrealized  appreciation  or 
depreciation  in  net  income,  rather  than 
in  net  assets  as  certain  other  money 
market  funds  did,  because  the  Applicant 
also  imdertook  to  use  its  best  efforts  to 
maintain  a  constant  net  asset  value  per 
share.  Including  unrealized  appreciation 
or  depreciation  in  net  income  had  the 
undesirable  effect  of  causing  the 
Applicant’s  income  to  fluctuate. 
Fluctuations  in  income,  however,  were 
viewed  by  the  Applicant  as  more 
acceptable  than  including  unrealized 
appreciation  €md  depreciation  in  net 
assets  which  posed  the  risk  of  breaking 
constant  net  asset  value  per  share. 

Applicant  now  proposes  to  change  its 
dividend  policy  to  include  unrealized 
appreciation  and  depreciation  in  net 
assets,  rather  than  in  net  income,  and  to 
round  its  net  asset  value  per  share  to  the 
nearest  cent  on  a  share  value  of  $1.00. 
The  proposed  change  in  dividend  policy 
has  been  occasioned  by:  (1)  the 
desirability  of  increasing  the  proportion 
of  the  Applicant’s  portfolio  which  is 
invested  in  securities  with  remaining 
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maturities  of  greater  than  60  days,  and 
(2)  the  decision  on  the  part  of  the 
National  Association  of  Securities 
Dealers  to  prepare  and  disseminate  for 
newspaper  publication  a  weekly  report 
of  annualized  yields  of  money  market 
funds.  Applicant  states  that  since  it  will 
not  in  the  foreseeable  future  want  to 
purchase  securities  having  maturities  of 
greater  than  one  year,  the  Board  of 
Directors  of  Applicant  has  determined 
that  the  advantages  of  the  change  in 
dividend  policy  far  exceed  the 
disadvantages  of  complying  with  the 
restrictions  which  will  ^  imposed  upon 
the  Applicant  under  a  “penny  rounding” 
exemptive  order. 

The  application  states  that  Applicant 
has  since  inception  marked  to  the 
maricet  its  portfolio  securities  with  more 
than  60  days  to  maturity  using  market 
quotations.  Further  the  Applicant 
represents  that,  with  the  exception  of 
the  relief  sought  here,  it  will  in  all  other 
respects  value  portfolio  securities  in 
accordance  wi  A IC-9786. 

Rule  22c-l  under  the  Act  provides,  in 
part,  that  no  registered  investment 
company  issuing  any  redeemable 
security  shall  sell,  redeem  or  repurchase 
any  such  security  except  at  a  price 
based  on  the  (nirrent  net  asset  value  of 
such  security  which  is  next  computed 
after  receipt  of  a  tender  of  such  security 
for  redemption  or  of  an  order  to 
purchase  or  sell  such  security.  Rule  2a-4 
under  the  Act  provides,  as  here  relevant, 
that  “current  net  asset  value”  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
computing  its  price  for  the  purposes  of 
distribution  and  redemption  shall.be 
determined  with  reference  to  (1)  current 
market  value  for  portfolio  securities 
with  respect  to  which  market  quotations 
are  readily  available  and  (2)  for  other 
seciirities  and  assets,  fair  market  value 
as  determined  in  good  faith  by  the  board 
of  directors  of  the  registered  company. 

In  IC-9786  the  Commission  expressed  its 
view  that  it  is  inconsistent  wiA  Rule  2a-’ 
4  for  certain ^oney  market  funds  to 
“round-off”  ralculations  of  their  net 
asset  value  per  share  to  the  nearest  one 
cent  on  a  share  value  of  $1.00,  because 
such  a  calculation  might  have  the  effect 
of  masking  the  impact  of  changing 
values  of  portfolio  securities  and 
therefore  might  not  “reflect”  its  portfolio 
valuation  as  required  by  Rule  2a-4. 

Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Commission  may,  upon 
application,  exempt  any  person, 
security,  or  transaction  or  any  class  or 
classes  of  persons,  securities  or 
transactions  from  any  provision  or 
provisions  of  the  Act  and  the  rules 
thereunder,  if  and  to  the  extent  that  sudi 


exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act 
Applicant  states  that  its  investors 
place  primary  importance  upon 
maintaining  a  constant  net  asset  value 
per  share.  It  is  the  Applicant's  view  that 
vmanticipated  fluctuations  in  the  daily 
dividend  are  inconsistent  with  most 
shareholders'  wishes.  Both  individual 
and  institutional  shareholders 
frequently  invest  cash  reserves  which 
occur,  for  example,  between  settlements 
on  other  securities,  for  relatively  short 
periods.  Applicant  asserts  that  the 
proposed  ^ange  in  dividend  policy  will 
provide  the  Fund  shareholders  with 
more  stable  and  predictable  dividend 
payments.  Applicant  contends  that  in 
determining  to  change  its  dividend 
policy,  the  Applicant’s  Board  of 
Directors  reviewed  its  investment 
objective  and  policies,  its  shareholders’ 
reasonable  expectations  and  desires, 
and  the  advantages  and  possible 
disadvantages  of  including  unrealized 
appreciation  and  depreciation  in  net 
assets,  rather  than  neHncome,  and 
concluded  that  such  change  was 
consistent  with  the  economic  needs  and 
desires  of  the  Applicant’s  shareholders. 
Applicant  further  submits  that  the 
requested  exemptions  are  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairiy  intend  by  the  policy  and 
provisions  of  &e  Act 

Applicant  represents  that  to  the 
extent  necessary.  Applicant’s  Board  of 
Directors  will  consider  the  advisability 
of  temporarily  suspending  payment  of 
dividends,  or  making  a  capital  gains  or 
other  distribution,  to  maintain  a  $1.00 
price  per  share,  if  the  net  asset  value  per 
share  declines  to  a  value  below  $.996  or 
rises  to  a  value  of  above  $1,004, 
respectively.  In  addition.  Applicant 
states  that  to  maintain  the  stability  of  its 
price  per  share  Applicant  will  adhere  to 
the  following  conditions: 

1.  The  Board  of  Directors  of  Applicant, 
in  supervising  Applicant’s  operations 
and  delegating  special  responsibilities 
involving  portfolio  management  to 
Applicant’s  investment  adviser, 
undertake — as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  Applicant’s  shareholders — 
to  assure  to  the  extent  reasonably 
practicable  taking  into  account  current 
market  conditions  affecting  Applicant’s 
investment  objectives,  that  the  price  per 
share  of  Applicant’s  shares  as  computed 
fmr  purposes  of  distribution,  redemption 
and  repurchase,  rounded  to  the  nearest 
one  cent,  will  not  deviate  from  $1.00; 
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2.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objectives  of 
maintaining  a  stable  price  per  share, 
and  Applicant  will  not  (i)  purchase  an 
instrument  witii  a  remaining  maturity  of 
greater  than  one  year  or  (ii)  maintain  a 
dollar-weighted  average  portfolio 
maturity  in  excess  of  120  days:  and 

3.  Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  U.S.  dollar 
denominated  instruments  which  the 
Board  of  Directors  determines  present 
minimal  credit  risks,  and  which  are  of 
“high  quality”  as  determined  by  any 
major  rating  service  or,  in  the  case  of 
any  instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  Board  of  Directors. 

Notice  is  further  given  that  any ' 
interested  person-may,  not  later  than 
July  28, 19M  at  5:30  p.m..  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by  a 
statement  as  to  the  nature  of  his 
interest  the  reason  for  such  request  and 
the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Co.mmission, 
Washington,  D.C  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants)  at  the 
addressfes)  stated  above.  Proof  of  such 
service  (by  affidavit  or  in  case  of  an 
attorney-at-law,  by  certificate)  shall  be 
filed  contemporaneously  with  the 
request  As  provided  by  Rule  0-5  of  the 
Rules  and  Regulations  promulgated 
under  the  Act  an  order  disposing  of  the 
application  will  be  issued  as  of  course 
following  said  date  unless  the 
Comntission  tiiereafler  orders  a  hearing 
upon  request  or  upon  tire  Conunission’s 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to  ' 
delegated  authority. 

George  A.  ntziiaaMMis, 

Secretary. 

pH  Doc  BO-anSZ  Filed  7-lOeft  sas  am] 
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Liquid  Green  Trust;  Notice  of  Filing  of 
an  Application  Pursuant  to  Section  6(c) 
of  the  Act  for  an  Order  of  Exemption 
From  the  Provisions  of  Section 
2(aK41)  of  the  Act  and  Rules  2a-4  and 
220-1  Thereunder 

July  3, 1080. 

Notice  is  hereby  given  that  Liquid 
Green  Trust  (“AppUcant”),  207  Guaranty 
Building,  Indianapolis,  In^ana  46204, 
registered  under  the  Investment 
Company  Act  of  1940  (“Act”)  as  an 
open-end  diversified  management 
investment  company,  filed  an 
application  on  June  3, 1980,  and 
amendments  thereto  on  June  13, 1980 
and  June  17, 1980,  requesting  an  order  of 
the  Commission,  pinsuant  to  Section 
6(c)  of  the  Act,  exempting  Applicant 
from  the  provisions  of  Section  2(a}(41)  of 
the  Act  and  Rules  2a-4  and  22c-l 
thereunder,  to  the  extent  necessary  to 
permit  Applicant  to  compute  its  net 
asset  value  per  unit  according  to  the 
amortized  cost  method  of  valuing 
portfolio  securities.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  is  a  business  trust 
organized  and  existing  under  the  laws  of 
the  State  of  Indiana.  Applicant  has  filed 
with  the  Commission  a  Registration 
Statement  on  Form  N-1  pursuant  to 
Section  8(b)  of  the  Act  and  the 
Securities  Act  of  1933,  as  amended.  The 
1933  Act  Registration  Statement  on 
Form  N-1  has  not  been  declared 
effective.  Thus,  Applicant  has  not  yet 
commenced  a  public  distribution  of  its 
shares. 

Applicant  states  that  it  intends  to 
operate  as  a  “money  market”  fund 
designed  as  an  investment  vehicle  for 
investors  with  temporary  or  short-term 
reserves.  Applicant  further  states  that 
its  investment  objective  is  to  obtain 
maximum  current  income  consistent 
with  safety  of  capital  and  the 
maintenance  of  liquidity.  To  realize  this 
objective.  Applicant  proposes  to  invest 
in  certain  high  quality  money  market 
instruments  consisting  of  (i)  obligations 
issued  by  or  guaranteed  as  to  principal 
and  interest  by  the  U.S.  Government,  its 
agencies,  or  instrumentalities;  (ii) 
obligations  of  the  150  largest  (in  terms  of 
assets)  domestic  comme^al  banks  and 
the  United  States  branches  or  agencies 
of  the  50  largest  (in  terms  of  assets) 
foreign  commercial  banks,  including 
negotiable  certificates  of  deposit, 
commercial  paper  and  bankers 
acceptances  with  maturities  not 


exceeding  one  year,  (iii)  commercial 
paper  and  variable  amount  master 
demand  notes,  with  maturities  not 
exceeding  nine  months,  which  at  the 
time  of  purchase  will  be  rated  A-1  or  A- 
2  by  Standard  &  Poor’s  Corporation  or 
Prime-1  or  Prime-2  by  Moody’s 
Investors  Service,  Inc.,  or  if  not  rated, 
issued  by  a  company  which  at  the  time 
of  investment  has  an  outstanding  debt 
issue  rated  at  least  A  by  Standard  & 
Poor’s  or  Moody’s,  provided  Applicant’s 
board  of  trustees  has  made  an 
independent  determination  that  the 
instrument  presents  minimal  credit  risks 
and  is  of  hi^  quality,  (iv)  corporate 
bonds  and  debentures  wUch  at  the  time 
of  purchase  have  one  year  or  less 
remaining  to  maturity  and  are  rated  at 
least  AA  by  Standard  &  Poor’s  or  Aa  by 
Moody’s:  and  (v)  certain  repurchase 
agreements  with  respect  to  obligations 
which,  without  rega^  to  maturity. 
Applicant  is  authorized  to  invest. 

According  to  the  application.  Unified 
Management  Corporation,  an 
investment  adviser  to  four  mutual  funds 
and  registered  under  the  Investment 
Advisers  Act  of  1940,  will  act  as 
Applicant’s  investment  adviser. 

Applicant  further  states  that  its  initial 
minimum  investment  will  be  $1,000,  with 
a  subsequent  minimum  investment  of 
$500. 

As  here  pertinent.  Section  2(a)(41)  of 
the  Act  defines  value  to  mean:  (1)  with 
respect  to  securities  for  which  market 
quotations  are  readily  available,  the 
market  value  of  such  securities,  and  (ii) 
with  respect  to  other  securities  and 
assets,  fair  value  as  determined  in  good 
faith  by  the  board  of  directors.  Rule  22c- 
1  adopted  under  the  Act  provides,  in 
part,  that  no  registered  investment 
company  or  principal  underwriter 
therefor  issuing  any  redeemable  security 
shall  sell,  redeem  or  repurchase  any 
such  security  except  at  a  price  based  on 
the  current  net  asset  value  of  such 
security  which  is  next  computed  after 
receipt  of  a  tender  of  such  security  for 
redemption  or  of  an  order  to  purchase  or 
sell  such  security.  Rule  2a-4  adopted 
under  the  Act  provides,  as  here  relevanL 
that  the  “current  net  asset  value”  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
computing  its  price  for  the  purposes  of 
distribution,  redemption  and  repurchase 
shall  be  an  amount  which  reflects 
calculations  made  substantially  in 
accordance  with  the  provisions  of  that 
rule,  with  estimates  used  where 
necessary  or  appropriate.  Rule  2a-4 
further  states  that  portfolio  securities 
with  respect  to  which  market  quotations 
are  readily  available  shall  be  valued  at 
fair  value  as  determined  in  good  faith  by 


the  board  of  directors  of  the  registered 
company.  Prior  to  the  filing  of  &e 
application,  the  Commission  expressed 
its  view  that,  among  other  things,  (1) 

Rule  2a-4  under  the  Act  requires  that 
pollfolio  instruments  of  “money  market” 
funds  be  valued  with  reference  to 
market  factors,  and  (2)  it  would  be 
inconsistent  generally,  with  the 
provisions  of  Rule  2a-4  for  a  “money 
market”  fund  to  value  its  portfolio 
instruments  on  an  amortized  cost  basis 
(Investment  Company  Act  Release  No. 
9786,  May  31, 1977).  In  view  of  the 
foregoing.  Applicant  requests  an 
exemption  from  the  provisions  of 
Section  2(a)(41)  of  the  Act  and  Rules  2a- 
4  and  22c-l  thereunder,  to  the  extent 
necessary  to  permit  Applicant  to  utilize 
the  amortized  cost  method  of  valuation. 

Section  6(c)  of  the  Act  provides,  in 
part  that  the  Commission  may,  by  order 
upon  application,  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  of  the  rules 
thereunder,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act 

In  support  of  the  relief  requested. 
Applicant  represents  that  its  use  of  the 
amortized  cost  method  of  valuation  will 
enable  its  unitholders  to  have  the 
convenience  of  determining  the  value  of 
their  holdings  by  knowing  the  number  of 
units  they  hold,  thus  simplifying  their 
task  of  maintaining  an  investment 
record.  Moreover,  Applicant  states  that 
absent  unusual  circumstances  amortized 
cost  valuation  will  represent  the  fair 
value  of  Applicant’s  portfolio 
investments,  and  is  appropriate  and 
preferable  for  Applicant  Thus, 
Applicant  contends  that  granting  its 
requested  exemption  is  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Applicant  has  further  agreed  that  the 
following  conditions  may  be  imposed  in 
any  order  of  the  Commission  granting 
the  exemptive  relief  requested: 

(1)  In  supervising  Applicant’s 
operations  and  delegating  special 
responsibilities  involving  portfolio 
management  to  Applicant’s  investment 
adviser.  Applicant’s  board  of  trustees 
undertake — as  a  particular 
responsibility  within  their  overall  duty 
of  care  owed  to  Applicant’s 
imitholders — to  establish  procedures 
reasonably  designed,  taking  into 
account  ciurent  market  conditions  and 
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Applicant's  investment  objective,  to 
stabilize  Applicant’s  net  asset  value  per 
unit,  as  computed  for  the  purpose  of 
distribution,  redemption  and  repurchase, 
at  $1.00  per  unit 

(2)  Included  within  the  procedures 
adopted  by  the  trustees  are  the 
following  duties  and  responsibilities: 

(a)  Review  by  the  trustees,  as  they 
deem  appropriate  and  at  such  intervals 
as  are  reasonable  in  light  of  current 
market  conditions,  to  determine  the 
extent  of  deviation,  if  any,  of  the  net 
asset  value  per  unit  as  determined  by 
using  available  market  quotations  from 
Applicant's  $1.00  amortized  cost  price 
per  unit,  and  the  maintenance  of  records 
of  such  review.* 

(b)  In  the  evest  any  deviation  from 
Applicant’s  $1.00  amortized  cost  price 
per  unit  exceeds  one-half  of  one  percent, 
a  requirement  that  the  trustees  will 
promptly  consider  what  action,  if  any, 
should  be  initiated. 

(c)  where  the  trustees  believe  that  the 
extent  of  any  deviation  from  Applicant's 
$1.00  amortized  cost  price  per  imit  may 
result  in  material  dilution  or  other  unfair 
results  to  investors  or  existing 
unitholders,  the  trustees  shall  take  such 
action  as  they  deem  appropriate  to 
eliminate  or  to  reduce  to  the  extent 
reasonably  practicable  such  dilution  or 
unfair  results,  which  action  may  include: 
redemption  of  units  in  kind;  selling 
portfolio  instruments  prior  to  maturity  to 
realize  capital  gains  or  losses,  or  to 
shorten  the  average  portfolio  maturity  of 
Applicant;  withholding  dividends;  or 
utilizing  a  net  asset  value  per  unit  as 
determined  by  using  available  market 
quotations. 

(3)  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
unit;  provided,  however,  that  Applicant 
will  neither  (a)  purchase  any  instrument 
with  a  remaining  maturity  of  greater 
than  one  year,  nor  (b)  maintain  a  dollar- 
weighted  average  portfolio  maturity 
which  exceeds  120  days.* 

(4)  Applicant  will  record,  maintain 
and  preserve  permanently  in  an  easily 


'Applicant  states  that  to  fulfill  this  condition,  it 
intends  to  use  actual  quotations  or  estimates  of 
market  value  reflecting  current  market  conditions 
chosen  by  the  trustees  in  the  exercise  of  their 
discretion  to  be  appropriate  indicators  of  value, 
ivhich  may  include  among  others,  (i)  quotations  or 
estimates  of  market  value  for  individual  portfolio 
instruments,  or  (iij  values  obtained  from  yield  data 
relating  to  classes  of  money  market  instruments 
published  by  reputable  sources, 

*In  fulfilling  this  condition,  if  the  disposition  of  a 
portfolio  security  results  In  a  dollar-weighted 
average  portfolio  maturity  in  excess  of  120  days. 
Applicant  will  invest  its  available  cash  in  such  a 
manner  as  to  reduce  the  dollar-weighted  average 
portfolio  maturity  to  120  days  or  less  as  soon  as 
reasonably  practicable. 


accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  (1) 
above,  and  Applicant  will  include  in  the 
minutes  of  trustees’  meetings  and  will 
record,  maintain  and  preserve  for  a 
period  of  not  less  than  six  years  (the 
first  two  years  in  an  easily  accessible 
place]  a  written  record  of  the  trustees’ 
considerations  and  actions  taken  in 
connection  with  the  discharge  of  their 
responsibilities,  as  set  forth  above.  The 
documents  preserved  pursuant  to  this 
condition  shall  be  subject  to  inspection 
by  the  Commission  in  accordance  with 
Section  31(b)  of  the  Act,  as  though  such 
documents  were  records  required  to  be 
maintained  pursuant  to  the  rules 
adopted  under  Section  31(a)  of  the  Act. 

(5)  Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  United  States 
dollar-denominated  instruments  which 
Applicant’s  trustees  determine  present 
minimal  credit  risks,  and  which  are  of 
high  quality  as  determined  by  any  major 
rating  service  or,  in  the  case  of  any 
instrument  that  is  not  so  rated,  of 
comparable  quality  as  determined  by 
the  trustees. 

(6)  Applicant  will  include  in  each 
quarterly  report,  as.  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
above  was  taken  during  the  preceding 
fiscal  quarter,  and,  if  any  such  action 
was  taken.  Applicant  will  describe  the 
nature  and  circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
July  28, 19M,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing,  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reasons  for  such  request 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attorney- 
at-law,  by  certificate]  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission’s 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 


hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc.  80-206Se  Filed  7-10-80:  B:4S  am| 

BILUNG  CODE  SOIO-OI-M 


[SR-NASD-80-5:  ReL  No.  16957] 

National  Association  of  Securities 
Dealers,  Inc4  Order  Approving 
Proposed  Rule  Change 

July  3, 1980. 

On  May  5, 1980,  the  National 
Association  of  Securities  Dealers,  Inc. 
(the  “Association”),  1735  K  Street  NW., 
Washington,  D.C.,  filed  with  the 
Commission,  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934, 15  U.S.C  78(s)(b)(l)  (the  “Act”) 
and  Rule  19b-4  thereunder,  copies  of  a 
proposed  rule  change  which  revises 
Schedule  D  of  the  Association’s  By- 
Laws  to  require  that  NASDAQ  Level  1 
service  provide  subscribers  with  inside 
quotations  for  each  authorized  security 
for  which  a  minimum  of  two  registered 
market  makers  are  entering  quotations 
during  the  day,  except  in  the  case  of  a 
locked  or  crossed  market  where  only  the 
highest  bid  would  be  displayed.  The  rule 
change  also  would  require  that,  when 
quotations  are  released  to  the  news 
media,  Level  1  quotations  be  used  in  the 
case  of  NASDAQ  Securities  and  bid  and 
ask  quotations  representative  of  the 
inter-dealer  market  be  used  in  the  case 
of  issues  not  included  in  NASDAQ.  The 
rule  change  also  would  amend  the 
footnote  to  Section  A  of  Part  XI  of 
Schedule  D  to  reflect  a  technical  change 
in  the  average  weekly  volume  ranking 
formula.  The  rule  change  is  intended  to 
conform  Schedule  D  to  the  requirements 
for  the  dissemination  of  inside 
quotations  contained  in  Rule  llAcl-2 
under  the  Act.  The  provisions  of  that 
rule  prohibiting  the  display  of 
representative  quotations  become 
effective  on  July  5, 1980.* 

Notice  of  ^e  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 


'  On  June  14, 1980,  the  NASD  requested  that  the 
Commission  exempt  it  from  the  application  of 
subparagraph  (c)(2)(i)(A)  of  Rule  llAcl-2  to  crossed 
and  locked  markets  in  securities  quoted  on  the 
NASDAQ  System.  The  Commission  today  granted 
the  exemption  by  letter  pursuant  to  the 
requirements  of  subparagraph  (g)  of  Rule  llAc1-2. 
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34-16812,  May  16, 1980)  and  by 
publication  in  the  Federal  Re^ster  (45 
FR  34490,  May  22, 1980).  No  comments 
were  received.  All  written  statements 
with  respect  to  the  proposed  rule  change 
which  were  filed  with  the  Commission 
and  all  written  communications  relating 
to  the  proposed  rule  change  between  the 
Commission  and  any  person  were 
considered  and  (with  the  exception  of 
those  statements  or  communications 
which  may  be  withheld  from  the  public 
in  accordance  with  the  provisions  of  5 
U.S.C.  S  552)  were  made  available  to  the 
public  at  the  Commission’s  Public 
Reference  Room. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  die 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association  and  in  particular,  the 
requirements  of  Sections  llA  and  15A, 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc.  80-20654  Piled  7-10-80;  8:45  am] 

BILUNO  CODE  8010-01-M 


[70-6447;  Rel.  No.  21651] 

Ohio  Power  Co.  and  Central  Ohio  Coal 
Co.  Proposed  Transfer  of  Coal  Lands 
and  Related  Assets  to  Coal  Mining 
Subsidiary  and  Proposed  increase  of 
Return  on  Prior  Investments  Therein 

July  7, 1980. 

Notice  is  herebv  given  that  Ohio 
Power  Company  (“Ohio  Power")  301 
Cleveland  Avenue,  S.W.,  Canton,  Ohio, 
an  electric  utility  subsidiary  of 
American  Electric  Power  Company,  Inc., 
a  registered  holding  company,  and 
Central  Ohio  Coal  Company  (“COCO”), 
a  coal  mining  subsidiary  of  Ohio  Power, 
have  filed  with  this  Commission  an 
application-declaration  and  an 
amendment  thereto  pursuant  to  the 
Public  Utility  Holding  Company  Act  of 
1935  (“Act"),  designating  Sections  8,  7, 9 
and  10  of  the  Act  and  Rule  50(a)(3) 
promulgated  thereunder  as  applicable  to 
the  proposed  transactions.  All  interested 
persons  are  referred  to  the  amended 
application-declaration,  which  is 
sununarized  below,  for  a  complete 
statement  of  the  proposed  transactions. 

Ohio  Power  proposes  to  transfer 
certain  coal  lands,  mineral  rights, 
structures  and  equipment  (in  which  it 
had  a  net  investment  of  approximately 


$30,413,000  as  of  December  31, 1979), 
which  represent  a  major  portion  of  the 
assets  associated  with  the  Muskingum 
Mine,  to  COCO.  Such  transfer  would  be 
financed  partially  by  long-term  interest- 
bearing  notes  to  be  issued  by  COCO  to 
Ohio  Power,  and  partially  by  a  capital 
contribution  by  Ohio  Power  to  COCO.  It 
is  also  proposed  that  the  rate  of  return 
allowed  Ohio  Power  on  its  prior 
investment  in  COCO,  which  rate  is 
reflected  in  the  price  paid  by  Ohio 
Power  for  coal,  from  COCO,  be 
increased  from  6%  per  annum  on  the 
portion  of  COCO'S  capital  and  surplus 
(including  declared  but  unpaid 
dividends)  wdiich  is  invested  by  Ohio 
Power  in  COCO,  to  a  rate  of  13%  per 
annum  on  COCO’S  equity  (exclucfing 
retained  earnings). 

COCO  was  incorporated  in  the  State 
of  Ohio  in  1946  for  Ae  purpose  of 
conducting  surface  coal  mining 
operations  for  Ohio  Power.  COCO 
operates  the  Muskingum  Mine,  which  is 
located  in  the  Ohio  coimties  of  Morgan, 
Muskingum  and  Noble,  on  lands  owned 
or  controlled  by  Ohio  Power.  COCO 
supplies  coal  to  Ohio  Power  pursuant  to 
a  contract  dated  Febraury  15, 1946, 
which,  as  amended  and  supplemented 
(the  “Coal  Contract”),  gives  COCO  the 
exclusive  right  to  mine  coal  from  certain 
designated  lands  owned  or  controlled 
buy  Ohio  Power,  and  provides  that 
COCO  shall  sell  and  deliver  to  Ohio 
Power,  and  Ohio  Power  shall  accept  and 
pay  for.  all  of  the  coal  produced  by 
COCO  from  such  lands.  The  price  of  the 
coal  sold  and  delivered  under  the  Coal 
Contract  is  an  amount  equal  to  the  sum 
of:  (a)  the  entire  cost  to  COCO  of 
mining,  preparing  and  delivering  such 
coal  (including  carrying  charges  on  the 
coal  lands  billed  by  Ohio  Power  to 
COCO);  and  (b)  and  additional  amount 
sufficient  to  give  COCO  a  return  (after 
taxes)  of  6%  per  annum  on  the  portion  of 
its  capital  and  surplus  (including 
declared  but  unpaid  dividends)  which  is 
invested  by  Ohio  Power  in  COCO. 

The  Muskingum  Mine  is  a  large 
surface  coal  mine,  encompassing  more 
than  150,000  acres,  located  about  5  miles 
from  Ohio  Power’s  Muskinghum  River 
Generating  Station  (the  “Muskingum 
River  Plant”)  at  its  dosest  point.  After 
cleaning  at  a  preparation  plant,  coal 
from  the  Muskingum  Mine  is  transported 
to  the  Muskingum  River  Plant  by  an 
overland  conveyor  belt  system.  The 
amount  of  recoverable  dean  coal 
remaining  in  the  Muskingum  Mine  is 
estimated  to  be  approximately  73 
million  tons.  It  is  anticipated  that  this 
coal  will  be  mined  at  an  average  annual 
rate  of  2.3  to  2.4  million  tons.  The 
Muskingtum  River  Plant,  located  on  the 


Muskinghum  River  near  Beverly,  Ohio, 
is  a  5-unit  coal-fired  steam-electric 
generating  plant  having  a  net  power 
capability  (winter  rating)  of  1,375,000 
kilowatts. 

It  is  proposed  that  Ohio  Power 
transfer  to  COCO  (i)  all  the  land, 
mineral  rights,  structures  and  equipment 
related  to  the  Muskingum  Mine  which 
are  presently  carried  on  Ohio  Power’s 
books  and  which  are  the  subject  of 
carrying  charge  billings  to  COCO,  and 
(ii)  the  Muskingtun  Mine  preparation 
plant  addition  (“Preparation  Plant”),  a 
major  addition  completed  on  February  4, 
1980,  to  the  original  coal  cleaning  plant 
(included  in  (i)  above)  and  which  is 
estimated  to  have  a  total  construction 
cost  of  $18,000,000,  the  Preparation  Plant 
not  previously  having  been  the  subject 
of  carrying-charge  biUings  to  COCO. 

The  following  table  summarizes  the 
property  proposed  to  be  transferred 
(book  value  figures  as  of  December  31, 
1979,  in  thousands): 

Tabto 


Accumulated 


Electric  plant 
in  servica 

Original 

cost 

depreciation 

depletion 

and 

amortization 

Net 

book 

value 

(Currently  subject  to  carrying.«harge  billings) 

Surface  lands  and  coal 

reserves . 

Original  cleaning  plant 
and  related 

$21,931 

$8,108 

$13,823 

equipment . . 

Other  structures  and 

2,211 

613 

1,598 

equipment . . . . 

1,854 

1,047 

807 

Total . . 

$25,996 

$9,768 

$16,228 

(Not  currently  subject  to  carTying^;harge  blltings) 
Construction  work  in 
progress 
Additions  to 
preparation  plant 
facilities,  less 
contract  retentions 

cl  $272, 000 .  13,798  .  13,798' 


Other  lands  and 

rights-.... . .  387  . .  387 


Total  subject  to 

transfer .  $40,181  $9,768  $30,413 


'Construction  of  the  Preparation  Plant  Improvements  was 
completed  on  February  4,  1980  at  a  cost  of  approximately 
$18,000,000. 

The  property  to  be  transferred  would 
be  conveyed  at  Ohio  Power’s  net  book 
value  for  such  assets  as  of  the  first  day 
of  the  month  in  which  the  transfer  takes 
place.  It  is  proposed  that  in  exchange  for 
the  conveyance  of  such  properties, 
COCO  will  issue  long-term  notes 
(“Notes”)  to  and  obtain  capital 
contributions  from  Ohio  Power  in 
proportions  equal  to  the  debt-equity 
ration  of  Ohio  Power  as  of  December  31, 
1979,  On  such  date  the  capitalization 
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ratios  of  Ohio  Power  were  56.3  percent 
debt  and  43.7  percent  preferred  and 
common  equity. 

It  is  proposed  that  the  annual  interest 
rate  on  the  Notes  shall  be  equal  to  the 
effective  interest  cost  of  Ohio  Power's 
most  recently  issued  series  of  first 
mortgage  bonds,  which  was  its  10% 
percent  series  due  1989,  issued  in 
September  1979,  which  have  an  effective 
cost  of  10.75  percent  per  annum.  The 
Notes  to  be  issued  by  COCO  would 
mature  30  years  from  the  date  of 
issuance  and  would  be  prepayable  at 
any  time  without  penalty. 

It  is  proposed  that  the  return  on  equity 
applicable  to  the  capital  contributions 
shall  be  based  on  the  weighted  cost  of 
money  of  Ohio  Power’s  last  issue  of 
preferred  stock  and  the  rate  of  return  on 
common  equity  determined  and  allowed 
by  the  Federal  Energy  Regulatory 
Commission  (“FERC")  in  its  most  recent 
wholesale  rate  proceedings  involving 
Ohio  Power.  Since  there  is  at  present  no 
such  applicable  FERC  order,  it  is 
proposed  that  the  cost  of  common  equity 
capital  be  set  (until  there  is  such  an 
applicable  FERC  order)  at  13  percent, 
which  rate  is  no  more  than  the  level 
allowed  in  the  most  recent  order  of  the 
Public  Utilities  Commission  of  Ohio  in 
retail  rate  proceedings  involving  Ohio 
return  on  equity  applicable  to  the  capital 
contribution  would  12.03  percent,  as 
shown  in  the  following  table: 

Table 


(Percent  I 


Component 

Capital¬ 

ization 

ratio 

Factor 

100 

Cost 

Weighted 

cost 

Preferred  Stock . 

11.9 

27,2 

'  '9.46 

2.57 

Common  Equity . 

31.8 

72.8 

13.00 

9.46 

Total . 

43.7 

100.0 

12.03 

'Cost  to  Ohio  Power  of  its  most  recent  prelerred  stock 
issue,  its  $2.27  series,  par  value  $25,  issued  in  March  1978 

It  is  also  proposed  that  the  presently 
allowed  6  percent  rate  of  return,  after 
taxes,  for  COCO  on  its  existing  common 
equity  (including  retained  earnings  and 
declared  but  unpaid  dividends)  under 
the  Coal  Contract  be  increased  to  a  rate 
of  13  percent  on  said  common  equity 
(excluding  retained  earnings  and 
declared  but  unpaid  dividends).  Ohio 
Power  and  COCO  therefore  propose  to 
amend  the  Coal  Contract  to  provide  that 
the  price  to  be  paid  by  Ohio  Power  for 
coal  delivered  thereunder  be  an  amount 
equal  to  the  sum  of:  (a)  the  entire  cost  of 
COCO  of  mining,  preparing  and 
delivering  such  coal;  (b)  interest  on 
COCO’S  indebtedness,  including  the 
Notes;  and  (c)  an  additional  amount 
sufficient  to  give  COCO  a  return,  after 


taxes,  of  13  percent  on  its  common 
equity  prior  to  the  proposed  transfer  of 
assets  and  a  return,  after  taxes,  of  12.03 
percent  on  the  new  capital 
contributions,  both  such  rates  to  be 
adjusted  to  reflect  the  return  last 
allowed  to  Ohio  Power  by  FERC  with 
respect  to  its  common  equity  in 
wholesale  into  proceedings  involving 
Ohio  Power,  such  adjustment  to  occur 
on  January  1  of  the  year  following  the 
year  in  which  such  FERC  order  is 
issued.  It  is  stated  that  until  this 
Commission  acts  on  the  instant  filing  the 
cost  of  coal  shall  include  the  rate  of 
return  currently  allowed  under  the  Coal 
Contract. 

It  is  further  stated  that  it  was 
originally  contemplated  that  the 
proposed  transfer  of  Ohio  Power’s 
investment  in  the  Preparation  Plant 
would  be  consummated  prior  to  the  date 
of  its  commercial  operation.  However, 
since  it  was  completed  and  put  into 
operation  on  February  4, 1980,  prior  to 
the  date  the  filing  herein  was  made, 

Ohio  Power  has  instituted  an  interim 
billing  procedure  to  recover  its  carrying 
charges  associated  with  such 
investment.  Such  billings,  which  include 
compensation  for  the  cost  of  invested 
capital  at  a  net-of-tax  composite  rate  of 
11.31  percent,  have  been  made  subject 
to  adjustment  or  refund,  as  may  be 
ordered  by  this  Commission. 

COCO  claims  exemption  from  the 
competitive  bidding  requirements  of 
Rule  50  for  its  issuance  of  Notes  to  Ohio 
Power  pursuant  to  Rule  50(a)(3). 

The  fees  and  expenses  to  be  incurred 
in  connection  with  the  proposed 
transactions  will  be  suplied  by 
amendment.  It  is  stated  that  no  State 
and  no  Federal  commission,  other  than 
this  Commission,  has  jurisdiction  over 
the  proposed  transactions. 

Notice  is  further  given  that  any 
interested  person  may  not  later  than 
August  4, 1980,  request  in  writing  that  a 
hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  amended  application- 
declaration  which  he  desires  to 
controvert;  or  he  may  request  that  he  be 
notified  if  the  Commission  should  order 
a  hearing  thereon.  Any  such  request 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  should  be  served  personally  or 
by  mail  upon  the  applicants-declarants 
at  the  above  stated  address,  and  proof 
of  service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  At  any  time  after 
said  date  the  application-declaration,  as 
amended  or  as  it  may  be  further 
amended,  may  be  granted  and  permitted 


to  become  effective  as  provided  in  Rule 
23  of  the  General  Rules  and  Regulations 
promulgated  under  the  Act,  or  the 
Commission  may  grant  exemption  from 
such  rules  as  provided  in  Rules  20(a) 
and  100  thereof  or  take  such  other  action 
as  it  may  deem  appropriate.  Persons 
who  request  a  hearing  or  advice  as  to 
whether  a  hearing  is  ordered  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponement’s  thereof. 

For  the  Commission,  by  the  Division 
of  Corporate  Regulation,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Dw..  80-20655  Filed  7-10-80;  8:45  am| 
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[Release  No.  34-16956;  File  No.  SR-NASD- 
78-31 

Practices  in  Fixed  Price  Offerings 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Notice  of  issuance  of  letter. 

SUMMARY:  The  Commission  announced 
today  that  it  has  sent  to  the  National 
Association  of  Securities  Dealers,  Inc. 
(the  “NASD")  a  letter  concerning  a 
proposed  rule  change  filed  by  the  NASD 
to  amend  its  Rules  of  Fair  Practice 
governing  member  practices  in  fixed 
price  offerings  of  securities.  The  letter 
reflects  the  Commission’s  concerns 
regarding  certain  aspects  of  the 
proposed  rule  change. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  R.  Zimmer,  Esq.  (202)  272-2863, 
Kathleen  McGann,  Esq.  (202)  272-2855, 
or  Lucy  A.  Weisz,  Esq.  (202)  272-2840, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  On  May 
31, 1978,  pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  of  1934,  the 
NASD  filed  a  proposed  rule  change  to 
amend  Article  III,  section  24  (governing 
selling  concessions)  and  Article  III, 
Section  8  (governing  swap  transactions) 
of  its  Rules  of  Fair  Practice  and  to  add  a 
new  Section  36  of  Artjcle  III  (governing 
recapture  of  selling  concessions)  and  a 
new  Section  l(m)  of  Article  II  to  define 
the  term  “fixed  price  offering"  (File  No. 
SR-NASD-7&-3).‘The  letter  sent  today 


'  Notice  of  Ihe  propo.sed  rule  change  was  given  by 
Securities  Exchange  Act  Release  No.  15020  (August 
2. 1978),  43  FR  35446  (August  9. 1978).  The 
Commission  issued  a  subsequent  release  that 
solicited  additional  comment  on  the  issues  raised  by 
the  proposed  rule  change  and  announced  public 
hearings  to  be  held  on  these  issues.  Securities 
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by  the  Comiiiission  to  the  NASD  reflects 
the  Commission’s  comcems  regarding 
certain  aspects  of  proposed  Section  24 
and  proposed  Section  8. 

The  text  of  the  letter  follows: 

Mr.  Gordon  S.  Macklin,  President, 
National  Association  of  Securities 
Dealers,  Inc.,  1735  K  Street,  N.  W., 
Washington,  D.C. 

Dear  Mr.  Macklin:  This  letter  is  in 
reference  to  a  proposed  rule  change 
concerning  various  practices  in 
connection  with  fixed  price  offerings  of 
securities  (File  No.  SR-NASD-78-3), 
filed  by  die  National  Association  of 
Securities  Dealers.  Inc.  (the  “NASD”)  on 
May  31, 1978,  pursuant  to  Section  19(b) 
of  the  Securities  Exchange  Act  of  1934 
(the  “Act”). 

Notice  of  the  proposed  rule  change 
was  given  in  Securities  Exchange  Act 
Release  No.  15020  (August  2, 1978),  43 
FR  35446  (August  9, 1978).  In  May  1979, 
because  of  the  significance  and 
complexity  of  the  issues  raised  by  the 
proposed  rule  change,  the  Commission 
solicited  additional  comments  and 
announced  public  hearings  to  be  held  on 
these  issues.  Securities  Exchange  Act 
Release  No.  15807  (May  9. 1979),  44  FR 
28574  (May  15, 1979).  These  hearings 
concluded  November  20, 1979,  and  the 
comment  period  expired  December  15, 
1979. 

Presented  below  are  a  description  of 
the  proposed  rule  change  and  a 
discussion  of  certain  revisions  the 
Commission  believes  may  be  necessary 
or  appropriate. 

I.  Description  of  the  Proposed  Rule 
Change  and  of  the  Commission’s  Review 

The  proposed  role  change  would 
amend  Articles  H  and  m  of  the  NASD’s 
Rules  of  Fair  Practice  to  regulate  or 
prohibit  a  VEuriety  of  practices  that  the 
NASD  believes  might  be  construed  as 
providing  a  discount  from  fixed  prices  in 
underwritten  public  offerings.  First,  the 
proposed  amendments  to  Article  ffl. 
Section  8  would  impose  a  more  explicit 
prohibition  on  a  member’s  taking 
securities  in  trade  at  more  than  &eir  fair 
market  price.  Second,  the  proposed 


Footnotes  continued  from  last  page 
Exchange  Act  Release  No.  15S07  (May  9, 1979),  44 
FR  28574  (May  15, 1979).  Sixteen  witnesses  testiHed 
at  the  hearings  and  SI  comment  letters  have  been 
received,  including  the  NASD’s  most  recent 
submission.  "Analysis  of  The  Record  Developed  In 
The  Matter  of  Papilsky  Hearings  Prom  The 
Perspective  of  Statutory  Authority”  (March  3, 1980). 
All  comments  and  transcripts  of  the  hearings  are 
available  for  inspection  at  the  Commission’s  Public 
Reference  Room,  1100  L  Street,  N.W.,  Washington, 
D.C. 

The  issues  associated  with  the  proposed  rule 
change  are  commonly  identified  by  reference  to  a 
iudicial  decision,  Papilsky  v.  Bemdt  (1970-1977 
'Transfer  Binder)  Fed.  Sec.  L  Rep.  (CCH)  1 96,027 
(SJ1J4.Y.  1970). 


amendments  to  Article  III,  Section  24 
would  prohibit  the  granting  of  selling 
concessions,  discounts,  or  other 
allowances  to  persons  other  than 
brokers  or  dealers  engaged  in  the 
investment  banking  or  securities 
business  and  would  permit  such 
payments  to  be  made  or  received  only 
as  consideration  for  services  rendered  in 
distribution.  The  amendments  to  Section 
24  also  would  impose  a  number  of 
related  requirements.  Third,  a  new 
Section  36  of  Article  III  would  prohibit 
an  NASD  member  from  selling  or 
placing  with  any  related  person  of  the 
member  securities  that  are  part  of  a 
fixed  price  offering.  Fourth,  a  proposed 
amendment  to  Article  n  of  the  Rules  of 
Fair  Practice  would  add  a  new  section 
defining  the  term  “fixed  price  offering.” 
Finally,  as  part  of  the  proposed  rule 
change,  the  Board  of  Governors  of  the 
NASD  would  append  to  the 
amendments  to  Section  8  and  24,  and  to 
the  new  Section  36,  several  interpretive 
statements  relating  to  the  meaning  and 
application  of  those  sections. 

Pursuant  to  Section  19(b)  of  the  Act, 
the  Commission  has  reviewed  the 
proposed  rule  change  and  has 
considered  the  data,  views  and 
arguments  that  were  submitted  in  the 
hearings  and  in  written  comments 
received  in  this  proceeding.  Section 
19(b)(2)  provides  that,  in  order  to 
approve  the  proposed  rule  change,  the 
Commission  must  find  it  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD. 

In  peurticular.  the  Commission  has 
reviewed  the  proposed  rule  change  in 
light  of  certain  requirements  of  Section 
15A  of  the  Act  governing  the  rules  of  the 
NASD.  Section  15A(b)(2)  requires  that 
the  NASD  have  the  capacity  to  enforce 
compliance  by  its  members  with  its 
rules.  Section  15A(b)(6)  provides,  among 
other  things,  that  the  rules  of  the  NASD 
must  be  designed  to  prevent  fraudulent 
and  manipulative  acts  emd  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  imiiediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market,  and,  in  general,  to  protect 
investors  and  the  public  interest.  Section 
15A(b)(6)  also  provides  that  NASD  rules 
must  not  be  designed  to  permit  imfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers,  to  fix 
minimum  profits,  or  to  impose  any 
schedule  or  fix  rates  of  commissions, 
allowances,  discounts  or  other  fees  to  be 
charged  by  NASD  members.  In  addition. 
Section  15A(b)(9)  provides  that  the  rules 
of  the  NASD  must  not  impose  any 
burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

For  the  reasons  discussed  below,  the 
Commission  is  concerned  that  the  NASD 
Board's  interpretations  of  proposd 
Section  24,  limiting  “soft  dollar” 
payments  for  research,  may  not  be 
consistent  with  the  requirements  of  the 
Act.  In  addition,  the  Conunission 
believes  that  a  more  flexible  definition 
of  “fair  market  price”  in  proposed 
Section  8  may  better  achieve  the 
intended  purposes  of  that  section  and 
Section  24.  The  balance  of  this  letter 
describes  the  Commission’s  concerns 
about  the  proposed  rule  change  and 
suggests  ways  in  which  the  NASD  could 
revise  its  proposal  to  address  these 
concerns. 

n.  Proposed  Section  24(a)— Soft  Dollar 
Payments  for  Research 

A.  The  Proposal  as  Filed  Section 
24(a),  as  proposed  to  be  amended, 
would  limit  the  grant  or  receipt  of 
discounts  in  connection  with  the  sale  of 
securities  that  are  part  of  a  fixed  price 
offering.  It  would  provide  that  a  member 
may  not  grant  or  receive  selling 
concessions,  discounts,  or  other 
allowamces  except  as  consideration  for 
services  rendered  in  distribution  and 
may  not  grant  such  selling  concessions, 
discoimts,  or  other  allowances  to 
anyone  other  than  a  broker  or  dealer 
actually  engaged  in  the  investment 
banking  or  securities  business. 

The  interpretation  by  the  NASD  Board 
of  proposed  Section  24  would  impose 
limitations  that  troubled  many 
commentators.  First,  the  Board’s 
interpretation  provides  that  a  dealer  has 
rendered  “services  in  distribution”  in 
connection  wdth  the  sale  of  securities 
fi’om  a  fixed  price  offering  if  the  dealer 
is  either  an  underwriter  of  a  portion  of 
that  offering  or  has  engaged  in  some 
selling  effort  with  respect  to  the  sale. 
The  Board’s  interpretation  does  not 
otherwise  specify  what  would  constitute 
a  service  in  distribution,  except  that  it 
provides  that  furnishing  a  customer  with 
research  will  not  by  itself  constitute 
sufficient  selling  effort  to  satisfy  Section 
24;  rather,  the  interpretation  states, 
“some  direct  selling  contact  on  a 
particular  offering  will  be  necessary.” 
The  Commission  assumes,  as  did 
several  of  the  commentators,  that  the 
interpretation  requires  some  direct 
selling  contact  with  the  particular 
customer  on  that  offering  and  that  a 
broker-dealer  that  was  not  an 
imderwriter  would  not  fulfill  the 
services  in  distribution  requirement  if  it 
failed  to  make  such  direct  contact. 

Some  commentators  have  stated  that 
the  NASD  Board’s  “services  in 
distribution”  interpretation 
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discriminates  unfairly  against  dealers 
who  are  not  underwriters  and  who  have 
not  made  any  selHng  contact  with  a 
customer  before  being  designated  by 
that  customer  to  receive  selling 
concessions,  discounts,  or  other 
allowances  in  fixed  price  offerings  on 
the  basis  of  the  research  they  have 
furnished  to  the  customer.  These 
commentators  argue  that  research  is  a 
fundamental  part  of  the  distribution 
process  since  institutional  investors 
frequently  purchase  securities  on  the 
basis  of  research  rather  than  as  a  result 
of  direct  selling  contact  They  argue, 
therefore,  that  research  per  se  should  be 
considered  a  service  in  distribution. 

The  second  feature  of  the  NASD 
Board’s  interpretations  of  proposed 
Section  24  that  troubled  commentators 
is  the  interpretation  of  the  phrase 
“selling  concessions,  discounts,  or  other 
allowances.”  Essentially,  that 
kiterpretation  provides  that  an  NASD 
member  who  (i)  supplies  another  person 
with  services  or  products  that  are 
“commercially  available”  or  are 
provided  by  the  member  to  that  person 
or  to  others  for  cash  or  some  other 
agreed  upon  consideration,  and  (ii)  also 
retains  or  receives  selling  concessions, 
discounts,  or  other  allowances  fix)m  that 
person's  purchases  in  a  fixed  price 
offering,  would  be  deemed  to  be 
improperly  granting  a  selling  concession, 
discount,  or  other  allowance  to  that 
person  unless  the  member  were  fully 
compensated  for  those  services  or 
products  from  sources  other  than  the 
selling  concession,  discount,  or 
allowance  retained  or  received  on  the 
sale. 

The  practical  effect  of  this 
interpretation,  as  further  amplified  by 
the  NASD  Board,  would  be  generally  to 
permit  “soft-dollar”  arrangements 
involving  in-house  research  furnished  on 
a  “goodwill”  basis  to  customers  who 
purchase  securities  in  a  fixed  price 
offering,  while  precluding  such 
arrangements  involving  Aird-party 
research  that  was  purchased  by  a 
broker-dealer  (other  than  one  who  was 
acting  as  the  exclusive  distributor  of 
that  product  or  service)  and  distributed 
on  a  “goodwill”  basis.  In  addition,  a  firm 
would  be  precluded  fit)m  providing  any 
research  (including  its  own  in-house 
research)  to  one  customer  for  cash,  or 
for  brokerage  commissions,  and  to 
another  for  soft  dollars  in  connection 
with  a  fixed  price  offering.  Although  the 
interpretation  would  apply  to  all  NASD 
members,  several  commentators  have 
asserted  that  the  practical  effect  of  the 
interpretation  would  be  to  discriminate 
unfairly  against,  and  impose 
unnecessary  burdens  on,  firms  that  have 


limited  in-house  research  capabilities,  or 
that  derive  a  substantial  portion  of  their 
revenues  fiom  research  services  and 
cannot  afford  to  provide  research  on  a 
“goodwill”  basis. 

In  light  of  the  above,  the  Commission 
is  concerned  that  the  proposed  rule 
change,  as  filed,  may  not  be  consistent 
with  the  requirements,  in  Section 
15A(b)(6)  and  15(A(b)(9)  of  the  Act,  that 
the  rules  of  the  NASD  may  not  unfairly 
discriminate  among  brokers  or  dealers 
or  impose  a  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  &e  purposes  of  the  Act 

B.  Alternative  Formulations  of  Section 
24.  The  NASD  stated  at  the  hearings 
that  it  would  consider  modifying  the 
prohibitions  that  would  be  imposed  by 
the  NASD  Board’s  interpretations  of 
proposed  Section  24.  The  NASD  has 
suggested  several  areas  for  possible 
further  inquiry,  and  raised  basically  two 
alternative  approaches  that  could  help 
alleviate  the  problems  that  troubled  the 
commentators.* 

Alternative  1:  Under  the  first 
alternative:  (a)  the  “services  in 
distribution”  interpretation  would  be 
revised  so  that  the  furnishing  of  bona 
fide  research,  defined  in  a  manner 
similar  to  the  Commission’s 
interpretation  imder  Section  28(e)  of  the 
Act,*  wodd  be  deemed  to  be  a  sufficient 
service  in  distribution;  (b)  the 
“commercially  available”  prohibition 
that  derives  fi'om  the  Board’s 
interpretation  would  be  redefined  so  as 
not  to  apply  to  such  bona  fide  research; 
and  (c)  the  “agreed  upon  consideration” 
limitation  that  derives  firom  the  Board’s 
interpretation  would  be  modified  to 
allow  research  supplied  to  one  customer 
for  cash  or  other  agreed  upon 
consideration  to  be  made  available  to 
another  customer  on  a  “goodwill”  basis 
in  connection  with  a  fixed  price  offering. 

By  including  research  as  a  service  in 
distribution,  Ais  alternative  would 
permit  any  broker-dealer,  not  just  a 
member  of  the  underwriting  syndicate, 
to  receive  soft  dollar  designations  for 
research  services  without  having  to 
show  that  it  had  engaged  in  direct 
selling  contact  with  the  customer.  The 
additional  revisions  would  expand  the 
types  of  research  arrangements  that 
would  not  be  considered  a  discount. 
Under  this  approach,  the  determination 
as  to  whether  a  discount  had  been 
granted  would  depend  on  the  nature  of 
the  agreement  between  the  customer 
and  broker-dealer  and  not  on  whether 


'  In  the  Matter  of  PapiUky  Hearings  (Proposed 
Rule  Change  by  NASD),  Securities  and  Exchange 
Comm'n  File  No.  4-282,  at  979-82  (November  20, 
1979). 

'  ^curities  Exchange  Act  Release  No.  12251 
(March  24, 1978). 


the  research  provided  was  otherwise 
commercially  available  or  had  a  readily 
ascertaiinable  cash  or  cash  equivalent 
value. 

The  Commission  recognizes  that  this 
alternative  has  certain  advantages  over 
the  filed  interpretation  of  proposed 
Section  24.  First,  the  interpretation 
embodied  in  the  revised  approach  may 
be  more  easily  enforceable  since  it 
would  not  be  necessary  to  determine 
whether  a  designated  broker-dealer  had 
direct  selling  contact  with  a  customer  or 
whether  “substantially  identical” 
research  was  being  offered  by  others  on 
a  cash  or  cash  equivalent  basis.  Second, 
the  revised  approach  would  appear  to 
alleviate  some  potential  anticompetitive 
burdens  imposed  on  firms  that  distribute 
purchased  “third-party  research,”  as 
opposed  to  research  generated  “in- 
house”,  on  a  “goodwill”  basis  to 
customers. 

The  Commission  believes,  however, 
that  this  alternative,  by  maintaining  the 
distinction  between  research  provided 
only  for  “goodwill”  and  research 
provided  for  cash  or  other  agreed  upon 
consideration  may  impose  undue 
burdens  on  firms  that  cannot  afford  to 
provide  research  solely  on  a  “goodwill” 
basis.  In  addition,  this  approach  seems 
to  focus  more  on  appearances  than  on 
the  economic  reality  of  research 
arrangements  as  a  means  of  adjusting 
the  value  received  by  a  customer  paying 
the  public  offering  price  in  a  fixed  price 
offering.  Whether  or  not  the  broker- 
dealer  and  its  customer  have  agreed  on 
a  specific  and  identifiable  quid  pro  quo, 
the  furnishing  of  research  confers  some 
added  value.  Accordingly,  it  may  not  be 
appropriate  to  distinguish,  for  purposes 
of  defining  what  constitutes  a  discount, 
between  arrangements  that  embody 
such  an  explicit  understanding  and 
those  that  do  not  Indeed,  the 
Commission  is  concerned  that  the 
drawing  of  such  distinctions,  which  both 
the  filed  interpretation  and  this 
alternative  would  do,  would  tend  to 
promote  artificial  compensation 
arrangements  in  which  all  parties  know, 
but  never  explicitly  state,  Aat  payment 
is  expected  for  research  services. 
Finally,  the  restrictions  imposed  on 
research  by  the  first  alternative  may  not 
be  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 
For  these  reasons,  the  Commission 
believes  that  the  first  alternative 
suggested  by  the  NASD  fails  to  address 
adequately  the  Commission’s  concerns 
with  regaM  to  the  NASD’s  treatment  of 
research  in  the  proposed  rule  change,  as 
filed. 

Alternative  2:  The  second  alternative 
suggested  by  the  NASD  at  the  hearings 
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woiild  be  to  treat  the  provision  of  bona 
fide  research  as  a  sufficient  service  in 
distribution,  as  in  the  first  alternative, 
but  also  to  place  such  research  in  a 
class  by  itself  so  that,  unlike  other 
products  or  services,  it  could  be 
furnished  for  soft  dollars  (even  if  the 
consideration  were  explicitly  agreed 
upon)  without  being  considered  to  be  an 
improper  discount  for  purposes  of 
Section  24.  The  record  indudes  several 
policy  arguments  for  treating  research 
as  8ui  generis  in  this  fashion.  First,  a 
number  of  commentators  have  argued 
that  providing  research  is  a  valuable 
service  that  constitutes  a  fundamental 
part  of  the  distribution  process  and 
should,  therefore,  be  protected.  Second, 
several  commentators  have  maintained 
that  soft  dollar  payments  for  research 
have  been  prevalent  for  years  with  no 
adverse  effect  on  the  fixed  price  v 
underwriting  system  and  that  this 
practice  does  not  give  rise  to  the  abuses 
that  proposed  Section  24  is  designed  to 
prevent.  The  NASD  itself  suggested  at 
the  hearings  that  none  of  the  restrictions 
on  bona  fide  research  in  the  proposed 
Section  24  as  filed  or  in  the  first 
alternative  are  essential  to  the  operation 
of  a  fixed  price  offering. 

This  second,  more  liberal  alternative 
appears  to  eliminate  most  effectively 
any  potentially  unfair  discrimination 
between  firms  that  produce  extensive 
in-house  research  for  distributionjto 
their  customers  and  other  firms 
(including  a  number  of  smaller  and 
regional  firms  having  limited  in-house 
research  capabilities,  or  none  at  all)  that 
provide  their  customers  with  research 
produced  by  third  parties.  In  addition, 
the  Commission  believes  the  second 
alternative  most  clearly  and  honestly 
expresses  the  economic  realities  of 
current  research  compensation 
practices,  which  appear  to  have  existed 
for  some  time  now  without  any 
demonstrated  harm  to  the  underwriting 
system.  The  Commission  believes, 
therefore,  that  the  second  alternative  is 
better  designed  than  the  first  alternative 
or  the  proposal  as  filed  to  carry  out  the 
purposes  under  the  Act  that  the 
proposed  rule  change  is  intended  to 
promote. 

in.  Proposed  Section  8— Swaps 

Proposed  Section  8  of  Article  III  is 
another  area  of  the  proposed  rule 
change  the  Commission  believes  the 
NASD  should  be  re-examined.  Section  8 
is  intended  to  prohibit  overtrading  in 
swap  transactions  that  are  effected  in 
connection  with  fixed  price  offerings 
and  would  require  members  to  purchase 
securities  taken  in  trade  at  their  “feiir 
market  price.”  As  filed,  proposed 
Section  8  defines  “fair  mcurket  price”  to 


mean  a  price  not  higher  than  the  lowest 
independent  offer  for  the  securities  at 
the  time  of  purchase.  In  effect,  proposed 
Section  8  would  establish  the  lowest 
independent  offer  as  a  point  below 
which  a  swap  transaction  could  not, 
under  any  circmnstances,  be  deemed  to 
violate  the  rule. 

The  Commission  is  concerned  that,  as 
the  NASD  stated  at  the  hearings, 
proposed  Section  8  would  sometimes 
permit  the  acceptance  of  Swapped 
securities  at  a  price  in  excess  of  their 
actual  fair  market  value.  For  example, 
since  propose  Section  8  does  not 
required  that  the  lowest  independent 
offer  be  determined  with  reference  to 
the  size  of  a  transaction,  it  would  permit 
a  block  of  securities,  including  debt 
securities,  to  be  purchased  at  a  price 
equal  to  that  offered  for  a  much  smaller 
quantity  even  though  the  block  might 
otherwise  trade  at  a  discount  In 
addition,  since  most  dealers  usually  buy 
at  their  bids  and  not  at  their  offers,  the 
Commission,  is  concerned  that 
regardless  of  the  size  of  the  transaction, 
a  dealer’s  purchase  of  secmities  at  the 
lowest  offer  could,  in  many  instances, 
constitute  an  overtrade  when  compared 
to  the  dealer’s  normal  pattern  of  trading. 

Even  if  permissible  under  proposed 
Section  8,  the  acceptance  of  swapped 
securities  at  a  price  in  excess  of  that  a 
dealer  would  pay  in  the  absence  of  the 
customer’s  purchase  of  underwritten 
securities  in  a  fixed  price  offering  has 
the  effect  of  reducing  or  even 
eliminating  the  dealer’s  selling 
concession  and.  accordingly,  could  be 
considered  to  confer  a  discount 
prohibited  under  proposed  Section  24. 
’The  Commission  is  concerned  that  this 
result  could  be  confusing  to  NASD 
members  and,  in  fact,  may  be  contrary 
to  the  purposes  of  the  proposed  rule 
change.  ’Die  Commission,  therefore, 
requests  the  NASD  to  re-examine 
proposed  Section  8  with  a  view  toward 
reconciling  the  apparent  inconsistencies 
between  that  section  and  propose 
Section  24. 

The  Commission  is  aware  that,  in 
certain  instances,  it  may  be  difficult  to 
determine  precisely  the  fair  market  price 
of  securities  taken  in  trade  and  that, 
therefore,  there  may  be  advantages  in 
having  objective  criteria  to  aid  in  this 
determination.  The  Commission 
believes,  however,  that  any  objective 
standard  selected  should  be  designed  to 
accoimt  for  the  size  of  a  transaction  and 
to  prohibit  a  broker-dealer  from 
accepting  swapped  securities  at  a  price 
in  excess  of  what  it  would  pay  for  the 
same  amount  of  securities  in  a 
transaction  having  similar 
characteristics  but  not  involving  a  fixed 


price  offering.  The  Commission  is 
concerned  that  the  formulation  of 
propose  Section  8,  as  filed,  may  not 
achieve  this  goal  and  encourages  the 
NASD  to  re-evaluate  that  section  to 
determine  how  best  to  arrive  at  the 
desired  result 

One  possible  approach  would  be  to 
eliminate  the  safe  harbor  provisions  for 
transactions  at  or  below  die  lowest 
independent  offer  and,  instead,  to  use 
the  lowest  offer  as  a  guideline  rather 
than  a  fixed  standard  for  determining 
whether  a  trade  has  taken  place  at  the 
fair  market  price.  Under  such  an 
approach,  a  transaction  occurring  at  or 
below  the  lowest  independent  offer 
would  be  presumed  to  have  taken  place 
at  the  fair  market  price  (although  the 
NASD  would  be  able  to  rebut  Uiat 
presumption),  while  a  transaction  above 
the  lowest  independent  offer  would 
place  the  burden  upon  the  member  to 
justify  the  higher  price.  ’This  approach 
would  allow  the  NASD  to  take  into 
accoimt  the  size  of  the  particular 
transaction,  the  member’s  pattern  of 
trading  and  other  relevant 
circumstances  in  determining  whether 
an  overtrade  had  occurred. 

Another  approach  might  be  to  select  a 
standard  other  than  the  lowest 
independent  offer  that  more  closely 
approximates  the  price  at  which  dealers 
generally  purchase  securities,  i.e.,  at  the 
bid.  Such  an  approach  would  provide  a 
safe  harbor  only  for  those  transactions 
occurring  below  the  highest  independent 
bid  for  the  securities.  In  evaluating  this 
approach,  the  NASD  should  consider 
how  it  could  account  for  the  size  of 
particular  transactions. 

The  Commission  encourages  the 
NASD  to  consider  the  two  approaches 
suggested  above,  as  well  as  others,  in  an 
effort  to  develop  an  alternative 
formulation  of  Section  8  that  addresses 
the  Commission’s  concerns.  ’The  NASD’s 
formulation  should,  of  course,  take  into 
account  all  relevant  aspects  of  normal 
swapping  practices.  For  example,  the 
NASD  should  clarify  how  the  fair 
market  price  test  would  be  applied  in 
circumstances  where  the  terms  of  a 
^wap  transaction  were  agreed  upon  at  a 
time  other  than  the  time  of  purchase  of 
the  underwritten  securities.  The 
Commission  also  believes  that  the 
NASD’s  examination  procedures  to 
detect  prohibited  overtrades  should  be 
designed  with  this  and  the 
Commission’s  other  concerns  in  mind. 

rV.  Conclusion 

The  NASD,  at  the  hearings,  has 
already  indicated  its  willingness  to  re¬ 
examine  the  aspects  of  the  proposed 
rule  change  discussed  above  and  to 
consider  revising  the  proposal 
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accordingly.  The  Commission  hopes 
that,  after  considereing  the 
Commission’s  concerns,  the  NASD  will 
file  an  amended  rule  change  proposal 
that  responds  to  the  concerns  addressed 
above.  Of  course,  the  Commission 
would  not  be  abl^to  reach  a  Hnal 
determination  to  approve  the  proposed 
rule  change  as  so  amended  until  notice 
of  amendments  had  been  published  and 
the  Commission  had  given  full 
consideration  to  any  conunents  received 
in  response  to  that  notice. 

The  Commission  wishes  to  thank  the 
NASD  for  its  continued  cooperation 
throughout  these  proceedings  and  looks 
forward  to  a  prompt  resolution  of  this 
matter. 

By  the  Commission.  (Chairman 
Williams,  Commissioners  Loomis  and 
Friedman],  Commissioner  Evans 
dissenting. 

George  A.  Fitzsimmons. 

Secretary. 

July  3, 1980 

|FR  Doc.  80-20657  Filed  7-10-80;  8:45  amj 

BILLING  CODE  6010- 91-M  ' 


SMALL  BUSINESS  ADMINISiTRATION 

[Declaration  of  Disaster  Loan  Area  No. 
1866] 

North  Dakota;  Declaration  of  Disaster 
Loan  Area 

All  counties  within  the  State  of  North 
Dakota  constitute  a  disaster  area  as  a 
result  of  drought  conditions  caused  by 
natural  disasters  beginning  in  the  Fall  of 
1979  through  May  1980.  Eligible  persons. 
Hrms  and  organizations  may  Hie 
applications  for  loans  for  physical 
damage  until  the  close  of  business  on 
January  5, 1981,  and  for  economic  injury 
until  the  close  on  April  3, 1981,  at:  Small 
Business  Administration,  Distict  OfHce, 
657  2nd  Avenue,  North.  Room  218,  P.O. 
Box  3086,  Fargo,  North  Dakota  58108,  or 
other  locally  announced  locations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  3, 1980. 

A  Vernon  Weaver, 

Administrator. 

|FR  Doc.  80-20773  Filed  7-10-80;  8:45  am| 

BILLING  CODE  802S-01-M 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
[Delegation  Order  No.  81  (Rev.  10),  Arndt  6] 

Delegation  of  Authority 

agency:  Internal  Revenue  Service, 
Treasury. 


.  ACTION:  Delegation  of  authority. 

SUMMARY:  The  authority  of  the 
Commissioner  of  Internal  Revenue  to 
approve  Schedule  A  (5  CFR  213.3102(u]) 
appointments  for  the  severely  physically 
handicapped;  and,  to  approve  extension 
of  details  beyond  120  days  is  delegated 
to  subordinate  officials.  The  text  of  the 
delegation  order  appears  below. 
EFFECTIVE  DATE:  July  22, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Philip  P.  Russo,  Internal  Revenue 
Building,  Room  3316, 1111  Constitution  • 
Avenue,  NW.,  Washington,  DC  20224, 
(202)  566-3161  (not  toll  free). 

This  document  does  not  meet  the 
criteria  for  significant  Regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  which  appeared  in  the  F^eral 
Register  for  Wednesday,  November  8, 
1978. 

D.  S.  Burckman, 

Director,  Personnel  Division. 

Date  of  issue:  july  7, 1980. 

Effective  date:  July  22, 1980. 

Authority  To  Approve  Extension  of 
Details  Beyond  120  Days  and  To 
Approve  Appointment  of  Severely 
Physically  Handicapped 

The  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasury  Department  Order  No.  177-19 
(Revision  No.  1)  and  the  Office  of 
Personnel  Management  to  approve  the 
extension  of  details  beyond  120  days, 
and  to  approve  the  appointment  of  the 
severely  physically  handicapped  is 
delegated  as  speciHed  herein: 

The  Director.  Personnel  Division  is 
authorized  to  detail  employees  to  higher 
grade  positions  for  up  to  one  year  during 
major  reorganizations.  This  authority 
may  not  be  redelegated. 

liie  Regional  Commissioner  and  the 
Director.  National  Ofbce  Resources 
Management  Division  are  authorized  to: 

1.  Approve  extensions  of  details 
beyond  120  days  to  same  or  lower  grade 
positions  in  120-day  increments  for  up  to 
one  year,  and  up  to  240  days  for  details 
to  higher  grade  positions  which  are  not 
during  major  reorganizations; 

2.  Approve  the  appointment  of 
severely  physically  handicapped 
persons  (Schedule  A)  under  5  CFR 
213.3102(u). 

The  authority  cited  in  1.  and  2.  may  be 
redelegated  no  lower  than  the  Chief, 
Personnel  Branch  and  the  Chief, 

National  Office  Personnel  Branch. 

The  authority  to  extend  employee 
details  to  unclassified  positions  beyond 
120  days  is  not  granted  by  this 
Delegation  Order.  Such  extensions 
require  OPM  approval. 
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This  Amendment  supplements  Chart  2 
and  Chart  6  of  Attachment  B  to 
Delegation  Order  No.  81  (Rev.  10), 
issued  April  16. 1979,  which  is  printed  in 
the  Federal  Register  dated  April  9, 1979, 
Vol.  44,  Number  69,  Pages  21110-21133; 
and  supersedes  Delegation  Order  No.  81 
(Rev.  10).  Amend.  1,  issued  April  30, 
1979. 

William  E.  Williams, 

Acting  Commissioner. 

FR  Doc.  80-20777  Filed  7-10-80;  8:45  ain| 

BILUNO  CODE  4830-01-M 


[Delegation  Order  No.  11  (Rev.  12)] 

Delegation  of  Authority 
agency:  Internal  Revenue  Service. 
action:  Delegation  of  authority. _ 

summary:  The  authority  of  the 
Commissioner  of  Internal  Revenue  to 
accept  or  reject  offers  in  compromise  is 
redelegated  as  set  forth  in  the  text  of  the 
delegation  order  which  appears  below. 
EFFECTIVE  DATE:  July  7. 1980. 

FURTHER  INFORMATION  CONTACT: 

Mr.  Fidelio  Calderon,  1111  Constitution 
Ave.  NW.,  Room  7539  CP:C;0, 
Washington,  D.C.  20224,  (202)  566-4471 
(not  toll  free). 

This  document  does  not  meet  the 
criteria  for  significant  Regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  which  appeared  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978. 

|.  R.  Starkey, 

Director,  Collection  Division.  ' 

Date  of  issue;  July  7, 1980. 

Effective  Date:  )uly  7, 1980. 

Authority  To  Accept  or  Reject  Offers  in 
Compromise 

The  authority  vested  in  the 
Commissioner  of  Internal  Revenue  by 
Treasury  Department  Order  Nos.  150-25 
and  150-36,  26  CFR  301.7122-1  and  26 
CFR  301.7701-9,  and  Treasury 
Department  Order  No.  150-60,  is  hereby 
delegated  as  follows: 

1.  Regional  Commissioners  of  Internal 
Revenue  are  delegated  authority,  under 
section  7122  of  the  Internal  Revenue 
Code,  to  accept  offers  in  compromise  in 
cases  in  which  the  unpaid  liability 
(including  any  interest,  penalty, 
additional  amount  or  addition  to  tax)  is 
$100,000  or  more.  This  authority  does 
not  pertain  to  offers  in  compromise  of 
liabilities  arising  under  laws  relating  to 
alcohol,  tobacco  and  firearms  taxes. 

This  authority  may  not  be  redelegated. 

2.  For  the  Office  of  International 
Operations,  the  Assistant  Commissioner 
(Compliance)  is  delegated  authority, 
under  Section  7122  of  the  Internal 


Revenue  Code,  to  accept  offers  in 
compromise  of  tax,  based  solely  on 
doubt  as  to  liability,  in  cases  in  which 
the  unpaid  liability  (including  any 
interest,  penalty,  additional  amount  or 
addition  to  tax)  is  $100,000  or  more.  This 
authority  does  not  pertain  to  offers  in 
compromise  of  liabilities  arising  under 
laws  relating  to  alcohol,  tobacco,  and 
Firearms  taxes.  This  authority  may  not 
be  redelegated. 

3.  For  the  Office  of  International 
Operations,  the  Director.  Collection 
Division  is  delegated  authority,  under 
Section  7122  of  the  Internal  Revenue 
Code,  to  accept  offers  in  compromise 
based  on  boubt  as  to  collectibility  and 
those  based  on  doubt  as  to  both 
collectibility  and  liability  in  cases  in 
which  the  unpaid  liability  (including  any 
interest,  penalty,  additional  amount  or 
addition  to  tax)  is  $100,000  or  more.  This 
authority  does  not  pertain  to  offers  in 
compromise  of  liabilities  arising  under 
laws  relating  to  alcohol,  and  firearms 
taxes.  This  authority  may  not  be 
redelegated. 

4.  District  Directors,  Assistant  District 
Directors,  the  Director  of  International 
Operations  and  the  Assistant  Director  of 
International  Operations,  Regional 
Directors  of  Appeals,  Chiefs  and 
Associate  Chiefs,  Appeals  Offices,  are 
delegated  authority,  under  Section  7122 
of  the  Internal  Revenue  Code,  to  accept 
offers  in  compromise  in  cases  in  which 
the  liability  sought  to  be  compromised 
(including  any  interest,  penalty, 
additional  amount  or  addition  to  tax)  is 
less  than  $100,000,  to  accept  offers 
involving  specihc  penalties,  and  to 
reject  offers  in  compromise  regardless  of 
the  amount  of  the  liability  sought  to  be 
compromised.  This  authority  does  not 
pertain  to  offers  in  compromise  of 
liabilities  arising  under  laws  relating  to 
alcohol,  tobacco,  and  firearms  taxes. 

The  authority  delegated  to  District 
Directors,  Assistant  District  Directors 
and  the  Director  of  International 
Operations  may  not  be  redelegated, 
except  that  that  authority  to  reject  offers 
in  compromise  may  by  redelegated,  but 
not  lower  than  to  Division  Chief.  The 
District  Director  in  a  streamlined  district 
may  not  redelegate  this  authority.  The 
Regional  Director  of  Appeals,  Chiefs 
and  Associate  Chiefs,  Appeals  Offices, 
may  not  redelegate  this  authority. 

5.  Service  Center  Directors  and 
Assistant  Service  Center  Directors  are 
delegated  authority,  under  Section  7122 
of  the  Internal  Revenue  Code,  to  accept 
offers  in  compromise,  limited  to 
penalties  based  solely  on  doubt  as  to 
liability,  in  cases  in  which  the  unpaid 
liability  is  less  than  $100,000,  and  to 
reject  offers  in  compromise,  limited  to 
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penalties,  regardless  of  the  amount  of 
the  liability  sought  to  be  compromised. 
This  authority  does  not  pertain  to  offers 
in  compromise  of  liabilities  arising 
under  laws  relating  to  alcohol,  tobacco, 
and  firearms  taxes.  This  authority  may 
be  redelegated,  but  not  lower  than  to 
Division  Chief. 

6.  This  Order  supersedes  Delegation 
Order  No.  11  (Rev.  11]  issued  August  23, 
1979. 

William  E.  Williams, 

Acting  Commissioner. 

(FR  Doc.  80-20778  Filed  7-10-80;  8:45  em| 

BILUNG  CODE  4830-01-H 


UNITED  STATES  RAILWAY 
ASSOCIATION 

[Docket  211-25] 

Consolidated  Rail  Corp.;  Application 
for  a  Loan 

Subsection  (h)  of  section  211  of  the 
Regional  Rail  Reorganization  Act  of 
1973,  as  amended  (45  U.S.C.  721]  (the 
Act],  authorizes  the  United  States 
Railway  Association  (Association]  to 
enter  into  loan  agreements  with  the 
Consolidated  Rail  Corporation  (Conrail], 
the  National  Railroad  Passenger 
Corporation,  and  any  profitable  railroad 
to  which  rail  properties  are  transferred 
or  conveyed  pursuant  to  section 
303(b](l]  of  the  Act  under  conditions 
and  for  purposes  set  forth  in  this 
Subsection.  Subsection  (b]  of  section  211 
requires  that  the  Association  publish 
notice  of  the  receipt  of  any  application 
thereunder  in  the  Federal  Register  and 
afford  interested  parties  an  opportunity 
to  comment  thereon. 

Conrail  submitted  a  Borrowing 
Application  dated  July  3, 1980  requesting 
new  borrowings  of  $6,871,975.00.  Conrail 
states  that  it  will  use  the  funds  to  pay 
the  following  obligations:  (1]  Of  the 
Penn  Central  Transportation  Company, 
nonemployee  injury  claims  of 
$3,400,000.00,  and  (2]  of  the  Erie 
Lackawanna  Railway  Company,  claims 
of  suppliers  of  goods  and  services  of 
$622,030.00,  claims  of  railroads  of 
$2,550,000.00,  and  claims  for 
nonemployee  injuries  of  $299,945.00.  The 
Borrowing  Application  includes  the 
certification  and  exhibits  required  by 
the  Loan  Procedures. 

Interested  parties  are  invited  to 
submit  written  comments  relevant  to 
this  application.  Any  such  submissions 
must  identify  by  its  Docket  No.,  the 
application  to  which  it  relates,  and  must 
be  filed  with  the  Office  of  General 
Counsel,  United  States  Railway 
Association,  955  L’Enfant  Plaza  North, 
S.W.,  Washington,  D.C.  20595,  on  or 
before  July  18, 1980,  to  enable  timely 


consideration  by  USRA,  The  docket 
containing  the  original  application  shall 
be  available  for  public  inspection  at  that 
address  Monday  through  Friday 
(holidays  excepted]  between  8:30  a.m. 
and  5:00  p.m. 

Dated  at  Washington.  D.C.  this  7th  day  of 
|uly  1980. 

David  Kleyps, 

Assistant  Secretary,  United  States  Railway 
Association. 

(FR  Doc.  80-20665  Filed  7-10-80;  8:45  am) 
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VETERANS  ADMINISTRATION 

Station  Committee  on  Educational 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on  July  31, 
1980,  at  1:00  PM,  the  Veterans 
Administration  Medical  and  Regional 
Office  Center,  Cheyenne,  Wyoming 
Station  Committee  on  Educational 
Allowances  shall  at  the  hearing  room. 
Building  4.  Veterans  Administration 
Medical  and  Regional  Office  Center, 
Cheyenne,  Wyoming  conduct  a  hearing 
to  determine  whether  Veterans 
Administration  benefits  to  all  eligible 
persons  enrolled  in  National  Outdoor 
Leadership  School,  Lander,  Wyoming 
should  be  discontinued,  as  provided  in 
38  CFR  21.4134,  because  a  requirement 
of  law  is  not  being  met  or  a  provision  of 
the  law  has  been  violated.  All  interested 
persons  shall  be  permitted  to  attend, 
appear  before,  or  file  statements  with 
the  committee  at  that  time  and  place. 

Dated:  July  3. 1980. 

John  D.  Graveley, 

Acting  Director.  Veterans  Administration 
Medical  and  Regional  Office  Center 

|FR  Doc.  80-20658  Filed  7-10-80;  8:45  am| 
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Act”  (Pub.  L  94-409)  5  U.S.C. 

552b(e)(3). 


CONTENTS 

Items 


Civil  Aeronautics  Board .  1,2 

Commodity  Futures  Trading  Commis¬ 
sion  .  3,4 

Federal  Energy  Regulatory  Commis¬ 
sion  . 5 

Federal  Home  Loan  Bank  Board .  6 

Federal  Maritime  Commission .  7,8 

Federal  Trade  Commission .  9 

Nuclear  Regulatory  Commission .  10 

Postal  Rate  Commission .  11 

Postal  Sen/ice .  12 


1 

IM-284,  Arndt.  3,  July  8, 1980] 

CIVIL  AERONAUTICS  BOARD. 

(Notice  of  deletions  from  the  July  8, 1980 
board  meeting) 

TIME  AND  DATE;  9:30  a.m.,  July  8, 1980. 

PLACE:  Room  1027, 1825  Connecticut 
Avenue  NW.,  Washington,  D.C.  20428. 

SUBJECT: 

5.  Docket  37021.  Objection  of  ATC  to  the 
findings  and  conclusions  of  Show  Cause 
Order  79-11-20  wherein  the  Board  tenatively 
concluded  that  the  provisions  of  previously 
approved  agreements  permitting  non-member 
participation  in  the  Area  Settlement  Plan  that 
require  removal  of  individual  ticket  stock 
may  be  adverse  to  the  public  interest  and 
should  be  disapproved  (memo  No.  7750-F, 
BDA). 

26.  Docket  36280.  Belize  Airways  Limited. 
Application  for  renewal  of  foreign  air  carrier 
permit  (BIA.  OGC,  BALj.  BCP). 

STATUS:  Open. 

PERSON  TO  CONTACT:  Phyllis  T.  Kaylor, 
the  Secretary  (202)  673-5068. 

|S-i:i:)4-8(l  Kilpd  7-9-80:  3:00  pm) 
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IM-284,  Arndt.  2;  July  7, 1980] 

CIVIL  AERONAUTICS  BOARD. 

(Short  Notice  of  Addition  and  Deletion 
of  Items  to  the  July  8, 1980  Board 
Meeting) 

TIME  AND  date:  9:30  a.m.,  July  8, 1980. 


PLACE:  Room  1027  (open),  1825 
Connecticut  Avenue  NW.,  Washington, 
D.C.  20428. 
subject: 

Addition:  11a.  Dockets  38392  and  38401, 
Aspen  Airways'  notice  and  exemption 
request  to  terminate  all  service  at 
Bakersfield,  California,  on  July  13, 1980, 
before  the  end  of  the  90-day  notice  period 
(BDA). 

Deletion:  27.  Docket  30789.  Transatlantic 
Cargo  Service  Case — Draft  opinion  and  order 
on  discretionary  review  (OGC). 

STATUS:  Open. 

PERSON  TO  CONTACT:  Phyllis  T.  Kaylor, 
the  Secretary,  (202)  673-5068. 

|S-1335-nfiled  7-9-80:  3d)1  pni| 
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COMMODITY  FUTURES  TRADING 
COMMISSION. 

TIME  AND  date:  10  a.m.,  Tuesday,  July 
15, 1980. 

PLACE:  2033  K  Street  NW.,  Washington, 
D.C.,  fifth  floor  hearing  room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Proposed  rules  to  alter  Exchange  methods  for 
imposing  price  limits. 

Application  of  the  New  York  Futures 
Exchange  for  designation  as  a  contract 
market  in  Twenty-year  Treasury  Bonds  and 
Ninety-day  Treasury  Bills. 

CONTACT  PERSON  FOR  MORE 

information: 

Jane  Stuckey,  254-6314. 

IS-1327-80  Filed  7-9-80:  9:37  Hm| 
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COMMODITY  FUTURES  TRADING 
COMMISSION. 

TIME  AND  date:  11  a.m.,  Tuesday,  July 
15, 1980. 

PLACE:  2033  K  Street  NW.,  Washington, 
D.C.,  5th  floor  hearing  room. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters — proposed  offer  of 
settlement  and  proposed  administrative 
complaint. 

CONTACT  PERSON  FOR  MORE 
information:  Jane  Stuckey.  254-6314. 

IS-1328-ao  Filed  7-9-80:  9::)8  iim| 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION. 

July  8, 1980. 

TIME  AND  DATE:  10  a.m.,  July  9, 1980. 
PLACE:  Room  9306,  825  North  Capital 
Street,  Washington,  D.C.  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Disposition 
by  the  Agency  of  two  particular  cases  of 
Formal  Agency  Adjudication. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  F.  Plumb. 
Secretary:  telephone  (202)  357-8400. 

The  following  members  of  the 
Commission  voted  that  agency  business 
required  the  holding  of  a  closed  meeting 
on  less  than  the  one  week’s  notice 
required  by  the  Government  in  the 
Sunshine  Act: 

Chairman  Curtis. 

Commissioner  Sheldon. 

Commissioner  Holden. 

Commissioner  Hall. 

Kenneth  F.  Plumb, 

Secretary. 

IS-1326-80  Filed  7-9-80: 9:00  iini| 
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FEDERAL  HOME  LOAN  BANK  BOARD. 
“FEDERAL  REGISTER’’  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  45,  FR  p. 
45754,  July  7, 1980. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  meeting:  9:30  am.,  July  9, 1980. 

PLACE:  1700  G  Street  NW.,  amphitheater, 
second  floor, 

Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Marshall  (202-377- 
6677). 

CHANGES  IN  THE  MEETING:  The  following 
items  have  been  added  to  the  agenda  for 
the  open  meeting; 

Regulation  on  Increase  in  Number  of  Federal 
Home  Loan  Bank  Directorships. 

Regulation  on  Amendments  Regarding 
Maximum  Interest  Rates  and  Penalty  for 
Early  Withdrawal. 

Announcement  is  being  made  at  the 
earliest  practicable  time. 

No.  365.  July  9. 1980. 

|S-i:i29-80  Filed  7-9-80:  10:31  :im| 
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FEDERAL  MARITIME  COMMISSION. 

TIME  AND  date:  9  a.m.,  July  16, 1980. 
PLACE:  Hearing  Room  One,  1100  L  Street 
NW.,  Washington,  D.C.  20573. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

t.  Monthly  Report  of  actions  taken 
pursuant  to  authority  delegated  to  the 
Managing  Director. 

2.  Agreement  No.  10178-1:  Modification  of 
the  Gulf/North  Europe  Discussion 
Agreement — Application  for  two-year 
extension  of  term  of  approval. 

3.  Evaluation  of  Bunker  Surcharge  Program 
in  domestic  offshore  trades. 

4.  Petition  of  Totem  Ocean  Trailer  Express, 
Inc.  concerning  the  status  of  certain  joint 
through  transportation  between  the 
contiguous  United  States  and  Alaska. 

5.  Award  of  interest  in  reparation 
proceedings. 

6.  Informal  Docket  No.  724(1);  Cotton 
Import  and  Export  Co.  v.  Sea-Land  Service, 
Inc. — Consideration  of  the  record. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Francis  C.  Hurney, 
Secretary,  (202)  523-5725. 

|S-133fr-80  Filed  7-9-80: 3:32  pm| 
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FEDERAL  MARITIME  COMMISSION. 

TIME  AND  date:  2  p.m.,  July  14, 1980. 
PLACE:  Hearing  Room  One,  1100  L  Street 
NW.,  Washington,  D.C.  20573. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Internal  Processing  of  matters  for 
Commission  consideration. 

2.  Docket  No.  77-13:  First  International 
Development  Corporation  v.  Ships  Overseas 
Services,  Inc. — Consideration  of  the  record. 

3.  Docket  No.  77-23:  In  the  Matter  of 
Agreement  No.  10294 — Consideration  of  the 
record. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Francis  C.  Hurney. 
Secretary  (202)  523-5725. 

IS-1337-80  Filed  7-9-80;  3:33  pm| 
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FEDERAL  TRADE  COMMISSION. 

TIME  AND  DATE:  10  a.m.,  Thursday,  July 
17, 1980. 

place:  Room  432,  Federal  Trade 
Commission  Building.  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
D.C.  20580. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Policy 
Review  Session:  Selected  Procedural 
and  Evidentiary  Issues  in  Rulemaking. 


CONTACT  PERSON  FOR  MORE 
information:  Pamela  F.  Richard,  Office 
of  Public  Information:  (202)  523-3830; 
recorded  message:  (202)  523-3806. 

|S-1 333-80  Filed  7-9-80:  2:57  pm| 
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NUCLEAR  REGULATORY  COMMISSION. 
DATE:  Tuesday,  July  15, 1980. 

PLACE:  Commissioners  Conference 
Rooip,  1717  H  Street  NW.,  Washington, 
DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

10  a.m. 

1.  Briefing  on  Analysis  of  Alternatives  for 
Conducting  Independent  Verification  Testing 
of  Environmentally  Qualified  Equipment 
(approximately  2  hours,  public  meeting).  - 

2  p.m. 

1.  Briefing  on  Mid-Year  Review  of 
Financial  Plans  and  Programs  (approximately 
1  Vi  hours,  public  meeting). 

CONTACT  PERSON  FOR  MORE 
information:  Walter  Magee  (202)  634- 
1410. 

AUTOMATIC  TELEPHONE  ANSWERING 
SERVICE  FOR  SCHEDULE  UPDATE:  (202) 
634-1498. 

Those  planning  to  attend  a  meeting 
should  reverify  the  status  on  the  day  of 
the  meeting. 

Roger  M.  Tweed. 

Office  of  the  Secretary. 

|uly  8, 1980. 

IS-1331-80  Filed  7-9-80;  1:49  pni| 
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POSTAL  RATE  COMMISSION. 

TIME  AND  DATE:  8:15  a.m..  Thursday,  July 
10. 1980. 

PLACE:  Conference  room,  room  500,  2000 
L  Street  NW.,  Washington,  D.C. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Consideration  of  Draft  Order  Taking  Notice 
of  the  United  States  Postal  Service's 
Failure  to  Comply  with  a  Lawful  Order  of 
the  Commission. 

Closed  pursuant  to  5  U.S.C.  552b(c)(10). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Dennis  Watson, 
Information  Officer.  Postal  Rate 
Commission.  Room  500,  2000  L  Street 
NW.,  Washington.  D.C.  20268;  telephone 
(202)  254-5614. 

|S-1 332-80  Filed  7-«-80:  2:28  pni| 
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POSTAL  SERVICE. 

Board  of  Governors  Notice  of  Meeting 
The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  §  552b),  hereby  gives  notice  that 
it  intends  to  hold  a  meeting  at  9:00  A.M. 
on  Thursday,  July  17. 1980,  at  Postal 
Service  Headquarters,  475  L’Enfant 
Plaza,  S.W.,  Washington,  D.C.  20260. 
The  meeting  will  be  closed  to  the  public. 
The  Board  expects  to  discuss  the  Postal 
Rate  Commission’s  April  8, 1980. 
Recommended  Decision  upon 
Reconsideration  of  the  Electronic  Mail 
Classification  Proposal.  1978 
(Commission  Docket  No.  MC78-3).  This 
is  the  only  item  on  the  Agenda  for  this 
meeting.  Requests  for  information  about 
the  meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  Louis  A.  Cox.  at 
(202) 245-4632. 

On  June  30, 1980,  the  Board  of 
Governors  voted  to  close  the  July  17 
meeting  to  the  public  observation.  Each 
of  the  members  of  the  Board  voted  in 
favor  of  closing  this  meeting,  which  is 
expected  to  be  attended  by  the 
following  persons:  Governors  Wright, 
Hardesty,  Alien,  Camp.  Ching  and 
Sullivan;  Postmaster  General  Bolger. 
Deputy  Postmaster  General  Benson: 
Counsel  to  the  Governors  Califano:  and 
Secretary  of  the  Board  Cox. 

Louis  A.  Cox, 

Secretary. 

|S-t330-a0  Filed  7-9-80: 11:23  anil 
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